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PREFACE

This coursebook provides comprehensive material for the studies of legal English. It enables the learners
to understand and use legal English in international oral and written communication of state and private
institutions. The coursebook is primarily intended for students who study legal English as part of their
philology degree, but may also be used by students of non-philology programmes and other learners
who have a special interest in legal English and need to use it for their studies or work.

The coursebook consists of 2 parts and a glossary:

Part 1 is composed of 10 Units introducing legal English and its peculiarities, the main systems of law
(common law and continental law), areas (private and public law) and branches of law (contract law, tort
law, company law, criminal law, international law, human rights law), as well as legal procedures (civil
and criminal procedures). A special unit is devoted to the use of information technologies in legal and
illegal activities as the role of information technologies in application of law as well as in criminal acts is
constantly growing nowadays.

Each Unit contains the following components:
« A short overview of the Unit;

« BEFORE YOU READ: introductory questions on the topic of the Unit;

« KEY VOCABULARY: the terminology of the Unit and a matching exercise enabling the learners
to study and understand the meanings of the main terms used in the Unit;

- READING: Texts on the topic of the Unit and reading tasks “Understanding main points” and
“Understanding details”;

« POINTS TO REMEMBER: explanation of important language points;

« READING COMPREHENSION AND VOCABULARY TASKS enhancing understanding the content
and peculiarities of legal texts, expanding the legal vocabulary and developing translation
skills;

« GRAMMAR FOCUS: exercises developing skills to use grammar structures characteristic of
legal English and to form words using various word formation means;

« COMMUNICATION: methodological recommendations and tasks developing skills of various
forms of legal communication - oral communication (oral presentations, participation in
meetings, negotiations, telephoning, lawyer-client interviews) and written communication
(report, summary and formal e-mail writing);

« DISCUSSION: tasks developing abilities of analysing information and presenting and defending
one’s opinion on debatable questions;

« FOLLOW UP: references for further individual study of the topic;

« REFERENCES of the sources used in the Unit.
Part 2 is intended for students’ self-study (home reading). It is composed of additional texts on the
topics of the Units in Part 1. Each text is followed by reading comprehension and vocabulary tasks

helping the students to analyse the content and the language of the texts. At the end of Part 2, the
references of the used sources are given.

The coursebook ends with the Glossary which contains the terms used in the coursebook and their
definitions.

The coursebook develops both receptive and productive legal English skills including reading, writing
and speaking as well as legal translation abilities. Listening skills of the students may be developed
using the studybook “Listening for Law” by Alvyda Liuoliené, Regina Metitniené and Daiva UzZpaliené
(Mykolas Romeris university, 2008) and online sources related to the topics of the coursebook.

Key to the exercises is provided in a special edition for teachers.



Part 1

English for Law and
Communication



UNIT 1

LEGAL ENGLISH AND ITS TERMINOLOGY

Legal English has traditionally been the sphere of lawyers from English-speaking countries which
have shared common law traditions. However, due to the spread of Legal English as the predominant
language of international business, as well as its role as a legal language within the European Union,
legal English is now a global phenomenon. It is informally referred to as legalese. Modern legal English
is based on Standard English. However, it contains a number of unusual features. These largely relate
to terminology, linguistic structure, linguistic conventions, and punctuation, and have their roots in
the history of the development of English as a legal language.

In the texts of this unit you will get acquainted with the peculiarities of legal English and find out some
information about the origin of legal terms and their categories according to their usage in everyday
language. The main issues of translation of legal texts will also be dealt with in this unit. The Grammar
section of the unit covers the use of articles with some legal terms, especially with the most confusing
ones.

SlageLi= YOU READ

Why do we need laws in society? What do they regulate? Could a society without laws exist at all?

1. Have you ever encountered any legal terms? What words related to law do you know?

2. Discuss the meaning of the words party, bar, sentence, damages, consideration, remedy.
What do they mean in everyday English? Do you know what they (e.g. “sentence” in criminal
law) mean in legal English?

3. Where can you look for information about unknown legal terms?

4. Consider this list of sources of information about a legal term. What are the advantages and
disadvantages of each? Discuss your views with your group mate.
+ Online legal dictionary
+ Legal dictionary in a book form
+ Glossary of terms on the website of an international organisation
+ Google’s definition of a term
« Finding the tern in the context of its use in a document online
- Law firm’s glossary of legal terms on its website

KEY Vocabulary

legal discourse, legislation, legalese, legaljargon, legal writing, legal correspondence,
legal concept, legal terminology, loanword, inheritence, legal collocation, doublet, triplet,
(un)ambiguous, ambiguity,  plain English movement, legal translation, comparative law,
domestic/international legal framework, legal system, legal culture, culture-bound term,
target language, source language, domesticating translation technique, foreignizing
translation technique, functional equivalence, literal equivalence, borrowing,  transcription,
transliteration, naturalisation, neologism,  description/paraphrasing
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MATCH THE LEGAL TERMS WITH THEIR DEFINITIONS

1) law a) person who makes laws or passes laws
2) alaw b) to make a law
¢) the branch of knowledge or study concerned with the rules of a community
3) lawyer .
and their enforcement
4) lawful d) written rules which are passed by Parliament and implemented by the courts
5) legality e) belonging to the branch of government that is charged with such powers as

making law

6) legalization | f) language used by lawyers, the specialized language of the legal profession

7) to legalize | g) relating to laws

)
8) legislator h) against the law
9) tolegislate | i) the state of being allowed by the law

10) legislative | j) to make smth. legal

k) a rule of conduct or procedure recognized by a community as binding or

1) legal enforceable by authority
12) legislation [) making smth legal
13) illegal m) according to the law, sanctioned by law or in conformity with the law, especially

as it is written or administered by the court

14) legitimate | n) complying with the law, or having official status defined by law

o) a qualified professional adviser on legal matters who can represent clients in

15) legalese
) leg court

NF\BIINICWH | EGAL ENGLISH AND ITS TERMINOLOGY
UNDERSTANDING MAIN POINTS

Read the text and answer the following questions:
1. In what communicative situations is legal English used?
2. What special term refers to legal English?

3. How has legal English developed and what languages have particularly influenced its
development?

4. What is the origin of English legal terminology? Give examples of terms of different origin.
5. What are legal doublets and triplets and why have they been created and used?

6. What are the categories of English legal terms according to their usage in everyday language?
Give examples of each of them.

7. What are the aims of the plain English movement?
UNDERSTANDING DETAILS

1. Explain the following terms:
1) legal discourse
2) judicial discourse
3) statute
4) deed

)
5) will
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6) court official

)
7) counsel

8) court ruling

9) court pleadings/statement of case
10) legal writing

2. What is the origin of the following terms and what do they mean?
1) treason
2) murder

3) manslaughter

4) theft

5) blackmail

6) breach of contract

7)

8) trespass to land

9

10) negligence

tort

defamation

3. What are the meanings of the following words in standard English and in legal English?
1) offence
2) wrong
3) trial
4) hearing
5) action
6) party
7)
8) sentence
)

9) remedy

defence

10) damage

What is legal English and legalese?

The English legal language of today includes many different legal discourses such as the language
of statutes or Acts of Parliament, legal documents (contracts, deeds, wills), and also judicial discourse,
which is the language of court rulings collected in reports, the language used by judges, counsels, court
officials, witnesses and other participants in a trial; and discourse of legal consultation between lawyer
and lawyer, lawyer and client. Each discourse differs according to the situation in which it is used. Yet,
there are some common features which distinctly characterize the modern legal English, in general.

These features are grouped by the term legalese which is the specialized language of the legal
profession, or more specifically, the style of English used by lawyers and other legal professionals in the
course of their work; it is applied in drafting of legal documents, court pleadings/statements of case and
laws, in legal writing and in legal correspondence.

Legal Englishis closely connected to the Latin and French legal languages which have strongly influenced
its development. In Medieval England, the predominant spoken language in courts was French, while
legal documents were written in Latin and French. One of the reasons for the use of these languages
in law, instead of English, might have been “the urge to have a secret language and to preserve a
professional monopoly” and thus to set it apart from the rest of the society (Maley, 1994:12). Only by the
end of the 15" century statutes began to be printed in English (Beveridge, 1998:124). However, it was not
until the 17t centuries that English became the official language of law and gradually the domination of
legal French and legal Latin was over (Maley, 1994:12). The contacts with these two languages have had
a big impact on the formation of legal English and its characteristic features.
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Legal English differs from standard English in a number of ways: complex syntactic structures, unusual
word order, use of specific phrasal verbs, adverbs, noun derivatives etc. However, the most prominent
feature of legal English is legal terminology which has developed through centuries of political,
social and legal changes. This article aims at highlighting the most important features of English legal
terminology, namely (1) origin of the legal terms and (2) categories of the legal terms according to their
usage in everyday language.

Origin of legal terms

The origin of the English legal terminology is heterogeneous. It comprises both loanwords (mostly from
Latin and French) and inheritances from Old English.

Loanwords

The predominant part of the English legal terms comes from Anglo-French, Old French or Latin as a
result of contacts between legal English, Latin and French. Most of the loanwords are anglicised, i.e.
their spelling and pronunciation are adapted to the English language, but some of them have preserved
their original form:

Loanwords adapted to English:

contract (<O.Fr.), offer (<L.), acceptance (<O.Fr.), consideration (<O.Fr,), terms (<O.Fr.), capacity (<M.Fr.),
tort (<O.Fr.), nuisance (<Anglo-Fr.), conversion (<O.Fr.), trespass (<O.Fr.), negligence (<L.), defamation
(<O.Fr.), offence (<O.Fr.), indictable offence (<Anglo-Fr.), summary offence (<M.L.), treason (<Anglo-
Fr), rape (<O.Fr), fraud (<O.Fr), corruption (<L, forgery (<Anglo-Fr), counterfeiting (<O.Fr.),
imprisonment (prison<O.Fr.) (Online Etymology Dictionary).

Latin terms used in their original form:
stare decisis, per incuriam, ratio decidendi, obiter dictum, actus reus, mens rea, habeas corpus,
mandamus, certiorari, jus gentium, jus cogens, opinio juris.

Inheritances

Inheritances from Old English constitute the minor part of the legal terminology. Old English
inherited them from Proto-Germanic or borrowed from Old Norse which in turn took them over from
Proto-Germanic:

law (<O.E<O.N<P.Gmc,), will (<O.E<P.Gmc.,), goods (<O.E<P.Gmc,), land (<O.E<P.Gmc.), loss
(<O.E<PGmc.), breach (<O.E.(influenced by O.Fr)<P.Gmc.) murder (<O.E<P.Gmc,), manslaughter
(manslaugher<O.E; man<O.E<P.Gmc.; slaughter<O.N.<P.Gmc.), theft (<O.E<P.Gmc.), blackmail
(black<O.E<P.Gmc.; mail<M.E<QO.E.<O.N.<P.Gmc.) (Online Etymology Dictionary).

Doublets, triplets

The usage of vocabulary of various origin resulted in another specific feature of legal English -
collocations involving synonyms or near synonyms (doublets and triplets). Most of such collocations
include words of different origin — inheritances from Old English and loanwords from Anglo-French, Old
French or Latin.

Doublets and triplets including inheritances and loanwords:

last will and testament (last, will<O.E.; testament<L.), able and willing (able<O.Fr.; willing<O.E.),
goods and chattels (goods<O.E.; chattels<O.Fr.), lands and tenements (land<O.E.; tenement<Anglo-
Fr), breaking and entering (break<O.E.; enter<O.F.), right, title and interest (right<O.E,, title<O.Fr.,
interest<Anglo-Fr.) (Online Etymology Dictionary).
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Doublets and triplets including only loanwords:

terms and conditions (term, condition<O.Fr), perform and discharge (perform<Anglo-Fr.,
discharge<O.Fr.), null and void (null<M.Fr., void<Anglo-Fr., O.Fr.), peace and quiet (peace<Anglo-
French, quiet<O.Fr.), force and effect (force, effect<O.Fr.), promise, agree and covenant (promise<L.,
agree<O.Fr., covenant<O.Fr.) (Online Etymology Dictionary).

Doublets including only inheritances:
let and hindrance (let, hinder<O.E.), have and hold (have, hold<O.E.) (Online Etymology Dictionary).

These legal collocations appeared at the time when Latin, French and English were used as law
languages. There are several explanations for their appearance. It is often supposed that the main reason
for their appearance was etymological, i.e. that writers paired a Latinate or French term with an Anglo-
Saxon approximation as an explanation of the foreign word and thus maximized the understanding of
readers and listeners. It is also argued that the words were paired to cover distinct nuances and thus to
avoid ambiguity and achieve maximum precision. However, some researchers claim that doublets and
triplets have nothing to do with the etymology and the meaning of their constituents. They suppose
that the main reason for their use was rhetorical, i. e. writers sought in this way to give rhetorical weigh
to the statements which they wanted to emphasize. Whatever the reason was, legal doublets and
triplets became a feature of legal English style which continues to present day (Ingels, 2006: 60; Crystal,
2004:152; Garner, 2011: 294).

Categories of legal terms according to their usage in everyday language

English legal terms may be divided into several categories according to the frequency of their usage in
everyday language. Each of them is discussed below (cf. Crystal, Davy, 1969: 210; Haigh, 2004: xvi-xvii).

Words/phrases unique or nearly unique to law

The legal terms of this category appear almost only in legal discourse and are hardly ever used in everyday
language. This category includes Latin terms used in their original form (their examples are given in the
previous section) and adapted loanwords. Many of them are widely used in law: tort, tortious, trustee,
trusteeship, injunction, rescission, forfeiture, writ, subpoena, affidavit. However, some terms of
this group have highly specialised meanings and appear only in highly specialised texts — replevin, fee
simple, novation, emoluments, bequest. For this reason, they are called legal jargon (Haigh, 2004:
XVi).

Common words/phrases

The legal terms of this category are words and phrases which are also frequently used in everyday
language. Bigger part of them has similar general and legal meanings, but the meaning of some words
and phrases is different in ordinary and legal English.

Words having similar meanings in ordinary and legal English:
wrong, offence, remedy, penalty, contract, offer, acceptance, assault, murder, kidnapping,
robbery, burglary, smuggling, defamation, speeding.

Words/phrases having different meanings in ordinary and legal English (the first explanation in brackets
refers to the most usual general meaning of the words and the second explanation - to their legal
meaning):

action (“the process of acting” and “legal proceedings”), hearing (“the act of perceiving sound” and
“the examination of the facts of a case before a court”), trial (“the act of trying” and “the examination
of the facts of a case before a court”), party (“a social gathering” and “either of the persons/sides in
legal proceedings), instrument (“a tool or implement” and “a legal document”), motion (“the act of
moving” and “application to a court for an order”), ruling (“the act of governing” and “a decision made
by a court”), sentence (“a grammatical unit of one or more words” and “the judgment of a court stating
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the punishment to be imposed on a defendant”), consideration (“careful thought or attention” and
“benefit to the promisor and a detriment to the promisee”), specific performance (“a special act”
and “a court order to fulfil obligations under a contract”) (A Dictionary of Law, 2006; Dictionary.com;
YourDictionary.com).

This category also includes words having several legal meanings, one of which is similar to the general
meaning and another one is different, e.g. defence (“the act of defending” and (1) “the defendant'’s
arguments in a case”, (2) “an issue of law or fact that may relieve the defendant of liability”), damage

(“harm” and (1) in singular “loss or harm”, (2) in plural “monetary compensation”) (A Dictionary of Law,
2006; Dictionary.com; YourDictionary.com).

To sum up, the following features are characteristic of English legal terminology:

1) The bigger part of English legal terms are loanwords from Anglo-French, Old French and Latin which
were borrowed in the medieval period when Latin and French were the predominant languages of
law in England. Most of such terms are adapted to the English language, but some of them (Latin
terms) are used in their original form. Inheritances from Old English constitute the minor part of the
legal terminology, they are either taken over directly from Proto-Germanic or borrowed from Old
Norse.

2) The various origin of English legal terminology became the reason for formation of a specific stylistic
feature of legal English — doublets and triplets. Most of them include synonyms/near synonyms from
different languages and were originally used to avoid misunderstandings.

3) English legal terms differ in frequency with which they are used in everyday language. Some terms
are unique or nearly unique to law, others are words and phrases common in ordinary English. Most
words and phrases of the latter category have similar general and legal meanings, but the meaning
of some of them is different in ordinary and legal English.

The extensive use of loanwords and other specific stylistic features make legal English formal and
distant from everyday language. Some of this formality is necessary as legal English is used in official
documents, but its extent is not always justified by the public which often considers legal English to be
too opaque and incomprehensible. That has given rise to plain English movement which focuses on the
public’s needs and aims at avoiding jargon terms (highly specialised terms) and complicated structures
and making legal language more comprehensible to non-lawyers. Nevertheless, legal English is likely
to preserve its main features which date back to the Middle Ages. Its usage requires special language
knowledge and special skills enabling to use it in the course of communication.

NFNDIIN[EPH TRANSLATION OF LEGAL TERMINOLOGY
UNDERSTANDING MAIN POINTS

1. Why is legal language important in international communication?
2. How does legal terminology differ from terminology of other sciences?

w

What is meant by the statement that “legal translation is essentially a process of translating legal
systems” and why do translators have “to practice comparative law"?

Why do legal translators have to be especially accurate?
What dimension does globalisation add to legal translation?
How are source language and target language understood in legal translation?

N o o

What are the main differences between the target-language oriented translation techniques and
source-language oriented translation techniques?
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UNDERSTANDING DETAILS

1. Explain the difference between:
1) legal term - legal concept
2) legal system - legal setting
3) source language - target language
4) source legal system — target legal system
5) international terminology — domestic terminology

2. What are the main advantages and disadvantages of the following translation techniques?
1) functional equivalence
2) literal equivalence
3) borrowing
4) description

Legal terminology in international communication

In the contemporary international communication, legal language plays a vital role. The legal norms of
the different legal systems directly affect international communication as they constitute “the rules of
the game” which are to be followed by the communication parties. Therefore, the legal language and
its translation become an important instrument which enables the participants of the communication
to understand each other.

Legal terminology is the core of legal language as it defines the system of legal concepts of a given
legal system. Therefore, legal terminology skills and precision of its use is of vital importance in the
communication process. However, translation of legal terminology is challenging even for experienced
translators.

Why is translation of legal terminology so special?

Legal terminology differs from terminology of other sciences in several aspects. Firstly, legal terms define
only abstract concepts which are created by generalizing the main features of similar phenomena, e.g.,
the legal concept crime generalizes the main features of various types of criminal acts and omissions;
the legal concept criminal penalty generalizes the various types of punishments in criminal law.

Secondly, these legal concepts are closely related to a particular legal system. Legal systems evolved
during the history of each nation and reflect the worldview and moral values of a particular society in a
particular period of time. Each legal system develops its own system of legal concepts which result from
long discussions among politicians, lawyers, and the general public, and show how various situations
of real life are conceived and controlled in different societies. Therefore, absolute equivalence between
legal terms from different legal systems is not possible as legal terms define concepts which may only
be similar in their functions, but not completely identical (Sandrini, 1999, p. 102-103).

These peculiarities of legal terminology make it especially difficult to translate legal terms from one
language to another. Translation of legal terms requires thorough understanding of their functions
and semantics which is impossible without the awareness of source and target legal systems, as well
as legal settings in which the terms to be translated are used. Legal translation is “an operation not
only between two or more languages but, above all, between distinct legal systems and legal cultures”
(Biel, Engberg, 2013: 3). As S. Sarcevic states, “legal translation is essentially a process of translating legal
systems” (Sarcevi¢, 1997: 229).

Inaccurate use of legal terminology may lead to unexpected consequences — incorrect interpretation
of primary information and mistaken assumptions. Therefore, legal translators have to be particularly
accurate. Translation of legal documents has to inform the receivers as accurately as possible on
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legal terms which are unknown to them and enable them to relate the terminology of the foreign
legal system with the terminology of their native legal system. Actually, legal translators have “to
practice comparative law” (de Groot, Laer, 2007: 173). Globalisation adds one more dimension to legal
translation. The translator also has to consider the international legal framework in which the terms
defining the analysed concepts are used (Sandrini, 2006: 117-118; 2009: 44-46). As law is being more
and more globalised, the terminology used in international legal documents inevitably influences the
development of the domestic terminology and its translation.

Translation techniques of legal terminology

Translation techniques for legal terms, as other culture-bound terms, range from foreignizing techniques
to domesticating techniques. The foreignizing techniques are target language oriented techniques,
while domesticating techniques are source language oriented techniques (Harvey, 2000: 2; Biel, 2008:
24). However, the same language may have several variants of legal languages as “a language has as
many legal languages as there are systems using this language as a legal language” (de Groot, van Laer,
2007: 174). For example, legal English is used in different legal systems (the legal system of England and
Wales, the legal system of Scotland, the legal system of the US, etc.) which employ quite different legal
languages with different systems of legal concepts. Therefore, target language and source language in
legal translation do not refer to discussed languages in general, but to legal languages of specific legal
systems.

The target language oriented techniques try to assimilate the terms of a source legal system both into
the target language and the target legal system by using equivalents similar in their meaning and
function to those in a source legal system. The source language oriented techniques, on the other hand,
seek to preserve the semantic content of the terms of a source legal system intact and often present
them in a maximum close form to the source language.

Translation researchers suggest several techniques for translation of legal terminology; the most common
of them are functional equivalence, literal/formal equivalence, borrowing and description/
paraphrasing (Harvey, 2000: 2-6).

Functional equivalence

This technique uses the target language legal concept, the function of which is similar to that of the
source language legal concept. Compared with other translation techniques, it is the most target
language oriented technique as it uses the target language terms as equivalents for the source language
terms and thus assimilates them into the target language and legal system.

For example, in the English translation of the Lithuanian criminal code, the criminal law term
baudziamasis nusizengimas is translated by the term misdemeanour which is used in the US legal system.
Both the US term and the Lithuanian term define criminal acts and omissions that are not so dangerous
(as compared to the US felony and the Lithuanian nusikaltimas). However, they have important semantic
differences: misdemeanour in the US legal system is an offence punishable by imprisonment of one year
or less, but more than 5 days, while baudzZiamasis nusiZzengimas is an offence which is not punishable
by imprisonment with the exception of arrest. Therefore, these terms may not be considered exact
equivalents, but may be used as functional equivalents as they share some similar functions (Criminal
Code of the Republic of Lithuanian, 2000).

Literal equivalence

The core of this technique is literal (“verbum pro verbo”) translation. It allows to preserve the semantic
content of the source language term intact and to present it in a form natural for the target language
users.

For example, in the English-Lithuanian law dictionaries, the English terms common law and equity are
translated by the literal equivalents bendroji teisé and teisingumas. The English terms refer to the systems
of law developed in England and later adopted by the English colonies and do not have any similar
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equivalents in the Lithuanian legal system. In such cases, literal equivalents might help to solve the
translation problems (Bitinaité, 2008).

Borrowing

The technique of borrowing uses a transcribed or an original form of the source language term.
Transcription is usually done together with naturalisation — the linguistic adaptation of the source
language term to the rules of the target language. Linguistically adapted terms become neologisms
in the target language. Compared with other translation techniques, this technique is the most source
language oriented one.

For example, in the English-Lithuanian dictionaries, the English term Lord Chancellor is translated as
lordas kancleris. The English term refers to a senior official in the UK government who holds the position
of Secretary of State for Justice. This term does not have any equivalent in the Lithuanian language; in
such case, a literal translation is a possible translation solution (Bitinaité, 2008).

Description

This technique constitutes paraphrasing - short explanation of the meaning of the term. Concise
paraphrases may become term equivalents consisting of several words.

For example, in the English-Lithuanian dictionaries, the term law lords is translated as lordai teiséjai (Lordy
ramy nariai, skiriami nagrinéti apeliacijas). This term refers to holders of high judicial office who were
appointed to exercise the judicial functions of the House of Lords in the UK (until the reform in 2009).
The translation lordai teiséjai includes the borrowing lordai, but it may also be regarded as a description/
paraphrasing as it explains that the term refers to the lords who are judges. The explanatory note in the
brackets (Lordy ramy nariai, skiriami nagrinéti apeliacijas) supplements the explanation (Bitinaité, 2008).

To sum up, translation of legal terminology requires special preparation, both knowledge of law and
translation theory, which would enable the translator to perceive the meaning of the term and choose
the most suitable technique for its translation.

POINTS gi®l REMEMBER

1. law

Law is, generally, a system of rules which are enforced through social institutions to govern behaviour,
although the term “law” has no universally accepted definition. Laws can be made by legislatures
through legislation (resulting in statutes), the executive through decrees and regulations, or judges
through binding precedents (normally in common law jurisdictions, such as in the UK or the USA).

The rule of law is the legal principle that law should govern a nation, as opposed to arbitrary decisions by
individual government officials.

2. law/a law/the law
The word law may be used in different meanings and with different articles.

A law means one individual rule, a rule of conduct or action prescribed or formally recognized as
binding or enforced by a controlling authority.

Parliament has proposed a new law to protect people from being evicted unfairly.
A new law was passed to make divorce easier and simpler.

The law means the whole body of laws considered collectively, it may also mean the police and the
courts.
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The courts exist to uphold, interpret, and apply the law.
He’s been in and out of trouble with the law for the last 10 yeatrs.
All citizens are equal before the law.

Law means the laws as a system or set of rules made by the government of a town, state, country, etc.
or the department of knowledge concerned with these rules; jurisprudence, or the legal profession.

He studied law at university.

Mr Brown is still practising law.

3. legalese

Legalese means the formal and technical language of legal documents, the language containing an
excessive amount of legal terminology or of legal jargon. It was coined in 1914, from the words “legal”
+ “language”, ending in -ese.

It is the language of dense legalese, often containing double or triple negatives.

The typed pages were full of confusing legalese.

Unfortunately, the disclosures are hard to read due to legalese.

The Supreme Court decisions that he attacks are written in difficult, if not impenetrable, legalese.

I <cADING COMPREHENSION AND VOCABULARY TASKS [|IEGTGEGE

Task 1. Read the text and insert the appropriate categories of legalese.

a) Loan words and phrases from other languages

b) phrasal verbs

¢) word order

d) doublets and triplets

e) Everyday words that when used in law have different meanings
f) -er, -or, and -ee name endings

g) Specialized words and phrases

h) Archaic vocabulary

i) sentences are usually long and complicated

Legalese

LegaleseisanEnglish termfirstusedin 1914 forlegal writing that is difficult for non-lawyers to understand.
The term has been adopted by other languages. Legalese is legal writing that is characterized by long
sentences, numerous modifying clauses, complex vocabulary, high levels of abstraction, and a general
lack of sensitivity to the needs of the non-legal reader.

Legal writing makes extensive use of technical terminology. This distinctive vocabulary can be classified
in these categories:

1. unique or nearly unique to law, such as tort, fee simple and novation.

20 from the everyday usage, such as action (a lawsuit, not movement), consideration

(support for a promise, not kindness), execute (to sign, not to kill), and party (a principal in a lawsuit,
not a social gathering).


http://en.wikipedia.org/wiki/Phrasal_verbs
http://en.wikipedia.org/wiki/Word_order
http://en.wikipedia.org/wiki/Technical_terminology
http://en.wikipedia.org/wiki/Lawsuit
http://en.wikipedia.org/wiki/Party_%28law%29

16

/ Alvyda Liuoliené, Regina Metitniené, Sigita Rackevic¢iené. ENGLISH FOR LAW AND COMMUNICATION /

. Because of the meticulous nature of the composition (by legal experts), in legal texts,

__________ : legal writing employs a fairly large number of outdated words and phrases that were
formerly part of everyday language but are today rare except in law. Some date from the 1500s. Most
are long-abandoned outside the law. Some English examples are herein, hereto, hereby, heretofore,
whereas, whereby (as a way of avoiding the repetition of names of things in the document - very
often, the document itself. For example, the parties hereto instead of the parties to this contract); also
such words as said and such as adjectives. The use of such pronouns in legal texts is interesting since
very frequently they do not replace the noun - which is the whole purpose of pronouns - but are
used to supplement them. For example, the said John Smith.

__________ : In English, this includes terms derived from French (such as estoppel, laches, and voir
dire) and Latin (both terms of art such as certiorari, habeas corpus, and prima facie; and non-terms of
art such as inter alia, mens rea, and sub judice). These foreign words are not written in italics or other
distinctive type as is customary when foreign words appear in other English writing.

. Use of . There is a curious historical tendency in legal English to string together two or

three words to convey what is usually a single legal concept. Examples of this include null and void, fit
and proper, perform and discharge, dispute, controversy or claim, and promise, agree and covenant. Such
constructions must be treated with caution, since sometimes the words used mean, for practical
purposes, exactly the same thing (null and void); and sometimes they do not quite do so (dispute,
controversy or claim).

. Unusual . At times, the word order used in legal documents appears distinctly strange.

For example, the provisions for termination hereinafter appearing or will at the cost of the borrower
forthwith comply with the same. There is no single clear reason explaining this phenomenon, although
the influence of French grammatical structures is certainly a contributing factor.

__________ . Legal English contains a large number of names and titles, such as employer and
employee, or lessor and lessee, in which the reciprocal and opposite nature of the relationship is
indicated by the use of alternative endings. This practice derives from Latin.

. Use of . Phrasal verbs play a large role in legal English, and are often used in a quasi-

technical sense. For example, parties enter into contracts, put down deposits, serve [documents] upon
other parties, write off debts, etc.

E.g. “Signing and attestation of wills. No will shall be valid unless-

(a) itis in writing, and signed by the testator, or by some other person in his presence and by his direction;
and

(b) it appears that the testator intended by his signature to give effect to the will; and

(c) the signature is made or acknowledged by the testator in the presence of two or more witnesses
present at the same time; and

(d) each witness either—
(i) attests and signs the will; or
(ii) acknowledges his signature,
in the presence of the testator (but not necessarily in the presence of any other witness),
but no form of attestation shall be necessary.”


http://en.wikipedia.org/wiki/French_language
http://en.wikipedia.org/wiki/Estoppel
http://en.wikipedia.org/wiki/Laches
http://en.wikipedia.org/wiki/Voir_dire
http://en.wikipedia.org/wiki/Voir_dire
http://en.wikipedia.org/wiki/Latin
http://en.wikipedia.org/wiki/Certiorari
http://en.wikipedia.org/wiki/Habeas_corpus
http://en.wikipedia.org/wiki/Prima_facie
http://en.wikipedia.org/wiki/Inter_alia
http://en.wikipedia.org/wiki/Mens_rea
http://en.wikipedia.org/wiki/Sub_judice
http://en.wikipedia.org/wiki/French_grammar
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Task 2. Explain the meaning of the following doublets and triplets. In which situations or legal
documents do you think they can be used?

1) aid and abet 10) legal and valid

2) appropriate and proper 11) liens and encumbrances

3) bind and obligate 12) null and void

4) convey, transfer and set over 13) power and authority

5) final and conclusive 14) right, title and interest

6) from now and henceforth 15) sale and transfer

7) have and hold 16) signed, sealed and delivered
8) goods and chattels 17) terms and conditions

9) law and order 18) will and testament

Task 3. Study the following English legal terms and phrases of Latin origin and do the crossword
using some of these Latin phrases.

1) ad hoc - for this purpose 14) inter alia — among other things
2) ab initio — from the beginning 15) mens rea - guilty mind

3) actus reus - guilty act 16) non compos mentis — insane

4) bona fide - in good faith 17) per annum - annually, in a year
5) exempli gratia — for example 18) per se — by itself

6) de facto - in fact 19) persona non grata - a foreign

7) de jure - by right person who is not acceptable to a
8) et cetera - and so on government

9) habeas corpus — a legal remedy against being 20) prima facie - at first sight

wrongly imprisoned (May you have the body) 21) pro rata - in proportion

10) id est — that is 22) quasi - as if it were
11) in camera - hearing a case in private 23) sub judice - in the course of trial
12) in curia - in open court 24) ultra vires — beyond the power
13) in situ — in its original situation 25) versus — against

CROSSWORD

Across

2. For this particular purpose
5. Guilty mind, mental state required to be guilty of committing a crime
9. Beyond powers, exceeding legal powers

11. Not fully sane, mad

13. Annually, in a year; every year or by the year

Down

Something that is established in law, whether or not it is true in general practice

May you have the body, legal remedy against being wrongly imprisoned

From the beginning

Foreign person who is not acceptable to a government (used especially for diplomats)
Guilty act, act which is forbidden by criminal law

NOo A W=
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8. Against
10. Often used to mean something that is true in practice, but has not been officially instituted or

endorsed

12. A matter that appears to be sufficiently based in the evidence as to be considered true

1

10

Iu | 12

. "Fogin the law and

Task 4. Fill in the gaps with the most appropriate words from the box.

analytical, citation, competently, complexity, law graduates, legal writing,
legalese, linguistic,  sentence construction

Legalese

__________ (1) is often blamed on the complex topics being tackled. Yet when
legal texts are closely examined, their _____ (2) seems to arise far less from this than from
unusual language, tortuous ____ (3), and disorder in the arrangement of points. So the
complexity is largely (4) and structural smoke created by poor writing practices.

__________ (5) is one of the few social evils that can be eradicated by careful thought and disciplined
use of a pen. It is doubly demeaning: first it demeans its writers, who seem to be either deliberately
exploiting its power to dominate or are at best careless of its effects; and second it demeans its
readers by making them feel powerless and stupid.” (Martin Cutts)

. “An American Bar Foundation study found in 1992 that employers believe that the biggest problem

with recent (6) is that they don’t know how to write. And the graduates themselves

say that writing is the part of their jobs that their legal education has least equipped them to do
(7) (let alone artfully, easily, beautifully).
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Those who see legal writing as being simply a matter of cleaning up grammar and punctuation, as
wellaslearning ___ (8) form, grossly misunderstand what the field should be. Good writing
results from good, disciplined thinking. To work on your writing is to improveyour ____ 9)
skills.” (Bryan A. Garner)

Task 5. Match the types of legal documents with their definitions.

Types of Legal Documents

1) act, enactment, Act of Parliament 13) indictment

2) acquittal 14) impeachment

3) cquittance 15) judgment, legal opinion
4) affidavit 16) writ

5) articles of incorporation 17) law

6) authorisation, authorization, mandate 18) letters testamentary

7) bill 19) license, permit, licence
8) brief 20) patent

9) deed, deed of conveyance, title 21) petition

10) deed of trust, trust deed 22) pleading

11) derivative 23) testament / will

12) income tax return, tax return 24) work papers, work permit, working papers

a)

b)

a statute in draft before it becomes law; “they held a public hearing on the bill”

the legal document stating the reasons for a judicial decision; “opinions are usually written by a
single judge”

a formal document written for a prosecuting attorney charging a person with some offence in a
criminal case

judgment, as by a jury or judge, that a defendant is not guilty of a crime as charged

legal document setting forth rules governing a particular kind of activity; “there is a law against
kidnapping”

alegal document declaring a person’s wishes regarding the disposal of their property when they die
a legal document codifying the result of deliberations of a legislative body
a legal document giving official permission to do something; “a driving licence”

a legal document signed and sealed and delivered to effect a transfer of property and to show the
legal right to possess it; “he signed the deed”; “he kept the title to his car in the glove compartment”

a written instrument legally conveying property to a trustee often used to secure an obligation

a formal application in writing made to a court asking for some specific judicial action: a petition for
divorce

written declaration made under oath; a written statement sworn to be true before someone legally
authorized to administer an oath

a document giving the tax collector information about the taxpayer’s tax liability; “his gross income
was enough that he had to file a tax return”

a formal written statement of a party’s claims or defences to another party’s claims in a civil action;
“to file pleadings”
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a legal document that creates a corporation; it is filed with a state by the founders of a corporation
and is governed by the laws of the state

a legal document evidencing the discharge of a debt or obligation, a receipt indicating payment in
full

a legal document from a probate court or court officer informing you of your appointment as
executor of a will and empowering you to discharge those responsibilities

alegal document giving information required for employment of certain people in certain countries
a financial instrument whose value is based on another security

a formal document charging a public official with misconduct in office

a legal document issued by a court or judicial officer

a document giving an official instruction or command

a document stating the facts and points of law of a client’s case

an official document granting a right or privilege

Task 6. Match the beginning of the sentence from box A with the ending of the sentence in box

B. There is one extra ending.

1.

One of the legal theorists of the nineteenth | a) ... local custom or practice, or they may be

century defined law as a command connected to religious beliefs.

2. Law could also be described as a formal | b) ... the two develop and the sanctions
mechanism of social control because imposed.

3. Unwritten rules within communities come | c) ... the law also imposes duties on people.
from

4. Codification makes the law more accessible so | d) ... it is unlikely that law will ever produce
that everyone knows their rights and duties justice in every case.

5. The law of the country reflects the moral | e) ... however, a fully codified system would
values accepted by the majority of the prevent change and development of the law
country with the needs of society.

. There are differences between the law and | f) ... issued from a superior to an inferior and

morality in the way enforced by sanctions.

7. Justice is the ultimate goal towards which the | g) ...visibly illustrated by the employment law.

law should strive, but

8. In order to keep the balance trying to ensure | h) ... maintains the rights of people not to be
that one’s person’s rights do not effect assaulted or to have their property stolen.
another person’s rights

9. The idea of rights and duties can be i) ... the rules set down in the law can be

enforced through the courts and legal
systems.

10. In the criminal law the duty imposed on | j) ... involves issues of morality, justice and
people to obey the law or to face punishment violates rights of the employees.

k) ... but the law is unlikely to be exactly the
same as the common religious moral code.
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Task 7. Analyze the extracts of the Human Rights Act 1998 of the UK and point out the features
and peculiarities of legal English in this Act.

Human Rights Act 1998
1998 CHAPTER 42

An Act to give further effect to rights and freedoms guaranteed under the European Convention on
Human Rights; to make provision with respect to holders of certain judicial offices who become judges
of the European Court of Human Rights; and for connected purposes.

[9th November 1998]

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and consent of the Lords
Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the authority of
the same, as follows:—

Introduction

1 The Convention Rights.

(1) In this Act “the Convention rights” means the rights and fundamental freedoms set out in—
(a) Articles 2 to 12 and 14 of the Convention,
(b) Articles 1 to 3 of the First Protocol, and
(c) Article 1 of the Thirteenth Protocol, as read with Articles 16 to 18 of the Convention.

(2) Those Articles are to have effect for the purposes of this Act subject to any designated derogation or
reservation (as to which see sections 14 and 15).

(3) The Articles are set out in Schedule 1.

(4) The Secretary of State may by order make such amendments to this Act as he considers appropriate
to reflect the effect, in relation to the United Kingdom, of a protocol.

(5) In subsection (4) “protocol” means a protocol to the Convention—
(@) which the United Kingdom has ratified; or
(b) which the United Kingdom has signed with a view to ratification.

(6) No amendment may be made by an order under subsection (4) so as to come into force before the
protocol concerned is in force in relation to the United Kingdom.

2 Interpretation of Convention rights.

(1) A court or tribunal determining a question which has arisen in connection with a Convention right
must take into account any—

(@) judgment, decision, declaration or advisory opinion of the European Court of Human Rights,
(b) opinion of the Commission given in a report adopted under Article 31 of the Convention,

(c) decision of the Commission in connection with Article 26 or 27(2) of the Convention, or
(

d) decision of the Committee of Ministers taken under Article 46 of the Convention, whenever
made or given, so far as, in the opinion of the court or tribunal, it is relevant to the proceedings
in which that question has arisen.

(2) Evidence of any judgment, decision, declaration or opinion of which account may have to be taken
under this section is to be given in proceedings before any court or tribunal in such manner as may
be provided by rules.

(3) In this section “rules” means rules of court or, in the case of proceedings before a tribunal, rules made
for the purposes of this section—

(a) by the Lord Chancellor or the Secretary of State, in relation to any proceedings outside Scotland;
(b) by the Secretary of State, in relation to proceedings in Scotland; or
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(c) by a Northern Ireland department, in relation to proceedings before a tribunal in Northern
Ireland—

(i) which deals with transferred matters; and
(ii) for which no rules made under paragraph (a) are in force.

Other rights and proceedings
11 Safeguard for existing human rights.
A person’s reliance on a Convention right does not restrict—

(a) any other right or freedom conferred on him by or under any law having effect in any part of the
United Kingdom; or

(b) his right to make any claim or bring any proceedings which he could make or bring apart from
sections 7 to 9.

12 Freedom of expression.
(1) This section applies if a court is considering whether to grant any relief which, if granted, might affect
the exercise of the Convention right to freedom of expression.
(2) If the person against whom the application for relief is made (“the respondent”) is neither present
nor represented, no such relief is to be granted unless the court is satisfied—
(a) that the applicant has taken all practicable steps to notify the respondent; or
(b) that there are compelling reasons why the respondent should not be notified.

(3) No such relief is to be granted so as to restrain publication before trial unless the court is satisfied that
the applicant is likely to establish that publication should not be allowed.

Task 8. Translation task

Get acquainted with the meanings of the English terms given below. Then analyse their translations in
the tables and decide what translation techniques have been chosen to translate the given terms. What,
in your opinion, are the advantages and disadvantages of these techniques?

1. barrister and solicitor

These terms refer to two specific types of English lawyers who perform different functions. Barristers
represent the clients in courts while solicitors’ main functions are to advise the clients on legal issues,
to draft legal documents and to negotiate on the clients’ behalf. Solicitors usually represent their clients
only in inferior courts and hire barristers for their clients if the case goes to a superior court. Barristers
act, bar certain exceptions, only upon instructions of solicitors who are also responsible for the payment
of barristers’ fees.

Barrister

Translations Translation techniques

1) baristeris 1)

2) teismo byly advokatas 2)

Advantages and disadvantages of the translation techniques
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Translations Translation techniques

1) solisitorius 1)

2) advokatas 2)

(rengiantis bylas, bet ppr. nedalyvaujantis teismo
procese)

Advantages and disadvantages of the translation techniques

2. Magistrates’ Court, Crown Court, County Court, High Court (of Justice)
These terms refer to the names of the English-Welsh courts whish have the following functions:

The Magistrates’ Court and the Crown Court deal mainly with criminal cases. The Magistrates Court
exercises original jurisdiction, while the Crown Court — original and appellate jurisdiction.

The County Court and the High Court hear civil cases. The County Court exercises original jurisdiction,
while the High Court - original and appellate jurisdiction.

Magistrates’ Court

Translation Translation technique

magistraty teismas

Advantages and disadvantages of the translation technique

Translations Translation technique

Karunos teismas

Advantages and disadvantages of the translation technique
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County Court

Translation

Translation technique

Grafystés teismas

(civiliniy byly teismas Anglijoje ir Velse)

Advantages and disadvantages of the translation technique

High Court (of Justice)

Translation

Translation technique

Aukstasis (teisingumo) teismas

(auksciausiasis civiliniy byly teismas Anglijoje ir
Velse)

Advantages and disadvantages of the translation technique

3. case law and statute law/ statutory law

These terms refer to two main sources of law in the English-Welsh legal system. Case law is the body of
law set out in judicial decisions (judicial precedents), while statute law / statutory law is the body of law

contained in Acts of Parliament (statutes).

Case law

Translations

Translation techniques

1) byly teisé
2) precedentiné teisé

3) teismy praktika

1)

2)

3)

Advantages and disadvantages of the translation techniques
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Statute law / statutory law

Translation Translation technique

1) statutiné teisé 1)

2) jstatymais nustatyta teisé 2)

Advantages and disadvantages of the translation techniques

Sum up the results of the analysis of the given translation techniques. What conclusions can you draw?
What are the most usual techniques used for translation of the given English terms? What, in your
opinion, are the advantages and disadvantages of these techniques? Would you translate these terms
in the same way? If not, what would you do in another way?

Task 9. Match the terms with their definitions.

1) borrowing a) a word inherited from a proto-language

b) translation by using the target language term, the function of

2) description/paraphrasing which is similar to that of the source language term

3) domesticating translation

. c) use of legal language in written and spoken communication
techniques ) 9 guag P

d) translation by using a transcribed or an original form of the

4) functional equivalence
source language term

5) foreignizing translation . A
) 9 9 e) representing a text from one script in another

techniques
6) inheritance f) a word borrowed from another language, borrowing
7) legal discourse g) source language oriented translation techniques
8) literal equivalence h) target language oriented translation techniques
i) translation by presenting a short explanation in target language
9) loanword ) I yp N9 P on! 9 guag

of the meaning of the source language term

10) transliteration j) literal translation of a term
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(CRVENIIENY FOCUS

ARTICLES

Task 1. Complete the sentences below, put a, the in each space or leave the space blank.

1. The government has proposed new law to regulate the sale of alcohol to minors.

2. Civil law deals with those areasof law in which both parties are private citizens or
companies.

3. Continental Law is a system in which legal decisions are usually made by applying
written laws to the case in question.

4. Continental Law is sometimes known as Roman Law because it was influenced by
laws developed in ancient Rome.

5. In some modern societies, precise written contracts, lawyers and courtsof ____ law
have become a part of daily life.

6. Lawyers and politicians have a joint responsibility to keep ____ law relevant to the
needs of a changing society.

7. Studying __________ law in the United Kingdom means a three year undergraduate degree
programme which results in an LLB.

8. Majority of the voters from Senator Jones’ state want
school buses.

law requiring seatbelts on

9. The annoyed neighbour threatened us if we did not stop making the noise he would have
law on us.

10. Although the country had strong democratic traditions there was a breakdown of
law and order after following the assassination of the president.

Task 2. Complete the passage with the appropriate articles where necessary.

What is a Law?

What is a law? Imagine your family sitting down to play a board game. You need to know the rules in
order to play. The same thing goes for your day-to-day life - you need to know the rules or
(1) laws. Every country has its own set of
example, in the United States, ___
England, on the other hand, their
some damage if you didn’t know

__________ (2) laws and each is unique to that country. For
(3) law says we drive on the right-hand side of the road. In
__________ . (4) law states they drive on the left. You could really do
(5) law and started driving on the wrong side of the road.

Now thatwe knowwhat __ (6)lawis,whomakes____ (7) laws? Inthe USA, __ (8) laws
can be made by the US national government or by individual state governments. National _______
9) laws are those ________ (10) laws that everyone in the country must follow. __ (11) laws

made by individual states are only valid in that state.

FOLLOW-UP

Enquist A., Oates L.C., Just writing. Grammar, Punctuation, and Style for the Legal Writer. Aspen Publishers,
2001.

Charasteristics of Legal English http://www.slideshare.net/egonzalezlara/characteristics-of-legal-english

Plain English in the Twenty Types of Legal Documents http://www.michbar.org/generalinfo/plainenglish/
columns/twenty.cfm


http://www.slideshare.net/egonzalezlara/characteristics-of-legal-english
http://www.michbar.org/generalinfo/plainenglish/columns/twenty.cfm
http://www.michbar.org/generalinfo/plainenglish/columns/twenty.cfm
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15 Types of Documents http://www.dailywritingtips.com/15-types-of-documents/

Legaldocs Document Index https://www.legaldocs.com/list.htm

Eschew, Evade, and/or Eradicate Legalese http://www?2.law.ucla.edu/volokh/legalese.htm

Legalese http://www.kentlaw.edu/academics/Irw/grinker/LwtalLegalese.htm

The Plain English Movement http://www.languageandlaw.org/PLAINENGLISH.HTM

Drafting Legal Documents http://www.archives.gov/federal-register/write/legal-docs/clear-writing.html

Legal Writing http://en.wikipedia.org/wiki/Legal_writing

10 Tips for Better Legal Writing http://www.abajournal.com/magazine/article/10_tips_for_better_legal_
writing

Legal Writing in Plain English http://press-pubs.uchicago.edu/garner/
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UNIT 2

CLASSIFICATION OF LAW

Law spreads far beyond the core subjects into virtually every area of life. Since the law does cover such a
wide variety of matters it can be helpful to divide it into different categories. First, a general distinction
can be made between continental law jurisdictions in which the legislature codifies and consolidates
the laws, and common law systems, where judge-made precedents are accepted as binding law. The
second common distinction is that between municipal (national) and international law which may be
further classified into public and private law.

In this unit you will find out the differences between two major law traditions (common law and
continental law) and learn how law is classified into large areas and narrower branches. You will learn
different vocabulary used for dealing with civil and criminal actions. In the Grammar section you will
revise the use of prefect tenses. In the Communication section you will practice your report writing
skills. In the Discussion section you will try to understand how precedents are applied in similar cases
in the common law system.

SjageniE YOU READ

1. Law is said to govern all the spheres of our life. Can you give any examples of how law governs
1) working conditions, 2) our leisure time, 3) and even our personal life?

Do all the people know the laws of their country? What else may control people’s behaviour?
Law is classified into areas and branches. Why do you think law is classified?
Is it easier or more difficult for practising lawyers to apply laws when law is classified?

v wN

Is it enough to have national law? How can laws help the states of the world maintain good
relations?

6. Do you know any codes of the Lithuanian law? What do they regulate?

KEY Vocabulary

jurisprudence, jurisdiction, source oflaw, commonlaw,  continental/civil law,

judicial precedent, doctrine of precedent, landmark decision, unwritten law, custom,
case law, written/enacted law, statute, statutory/statute law, code, codification,
provision, certainty of law, uniformity of law, separation of powers, legislation,
legislature, executive, judiciary, solicitor, barrister, legal opinion, judgment,
evidence, adjudication, inquisitorial system, adversarial system, municipal/national law,
international law, publiclaw, private/civil law, constitutional law, administrative law,
criminal law, therule oflaw, due process of law, unwritten Constitution, contract law,
tortlaw, companylaw, familylaw, successionand probate law, trustlaw,
employment/labour law, substantive law, procedural/adjective law, civil case, criminal case,

partytoacase, claimant, defendant, prosecution, standard of proof, liable, liability,
guilty, quilt, damages, fine, imprisonment
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MATCH THE LEGAL TERMS WITH THEIR DEFINITIONS

1) common law

a) a complete written formulation of a body of law; a set of laws

2) continental/civil law

b) the doctrine stating that the liberty of an individual is secure only
if the three primary functions of the state (legislative, executive
and judicial) are exercised by distinct and independent organs

3) judicial precedent

c) alawyer in England who has an exclusive right of audience in all
the superior courts

d) atype of practicing lawyer in England who handles primarily office

4) case law
work
e) the body of law which regulates rights and duties among citizens
5) code and governments, such as civil rights and responsibilities in civil

law, crimes and punishments in criminal law

6) separation of powers

f) a law system in which legal decisions are based on judicial
precedents

7) solicitor

g) the body of law defining the rules by which a court hears cases in
civil and criminal proceedings, as well as the method and means
by which substantive law is made and administered

8) barrister

h) the principle that all people and institutions are subject to and
accountable to law that is fairly applied and enforced; the principle
of government by law, as opposed to arbitrary government by
individual officials; the supremacy of law

9) inquisitorial system

i) alegal case establishing a principle that a court may need to adopt
when deciding subsequent cases with similar facts

10) adversarial system

j) an area of law which governs relationship between individuals and
the state

11) public law

k) the body of law set out in judicial decisions

12) private/civil law

I) a law system in which legal decisions are made by applying
statutory law

13) the rule of law

m) a system of adjudication where the court is actively involved in
investigating the facts of the case

14) substantive law

n) an area of law which is concerned with disputes among individuals
or businesses

15) procedural law

o) a system of adjudication in which two opposing sides arguing a
case have the primary responsibility for finding and presenting the
facts of the case and the role of the court is that of an impartial
referee deciding, but not investigating, the case
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N=AABII\N[CHMR | AW SYSTEMS: COMMON LAW AND
CONTINENTAL LAW

UNDERSTANDING MAIN POINTS

Read the text and answer the questions on the following issues:
1. Common law:
1) What is the primary source of law in the common law system?

2) What countries have adopted common law? Why are most of them called Commonwealth
countries?

3) How did common law develop?
4) What is the doctrine of precedent and how is it applied in common law?
5) How does the doctrine of precedent operate within the judicial system in common law countries?

2. Continental law:
1) What is the primary source of law in the continental law system?
2) What countries have adopted continental law?

4

5) What ideas influenced the development of codification in continental law countries?

)

3) How did continental law develop?
) What are the main features of continental law?
)

3. Differences between common law and continental law systems:
Compare Common and Continental (Civil) law systems in respect of the following criteria:

+ development
« methodological approach to sources of law
« formulation of legal opinions
« application of the principle of the separation of powers
« training of judges
. systems of adjudication (inquisitorial and adversarial)

UNDERSTANDING DETAILS
1. Explain the differences between the phrases in the given pairs:
« jurisprudence - jurisdiction
. case law - statutory law

« enacted/written law — unenacted/unwritten law
+ toinvestigate a case - to adjudicate a case

2. What do the following words refer to?
- tolegislate, legislative, legislation, legislator, legislature
+ judge, judgment, judicial, judiciary

3. Explain the meaning of the following phrases:

« to administer justice « provisions of codes and statutes
« circuit judges + legal opinion
« landmark decision « separation of powers

. certainty and uniformity of law . system of adjudication
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Two main traditions of law in the world

Each state develops its own legal system shaped by its unique history, political, economic, social life,
moral values of society, etc. However, all contemporary law systems of the world are generally based on
one of two basic law systems: common law or continental (or civil) law, or their combination. Common
law originated in England and later was adopted by many Commonwealth countries and most of the
United States. Continental (or civil) law was founded on Roman law principles. It was developed by
most of continental Europe and many countries in Asia, Africa and Latin America which were strongly
influenced by continental Europe.

Common law

Common law is the system of jurisprudence in which legal decisions are based on judicial precedents.
The principles of common law started to be developed in England after the Norman Conquest in
the 11" century. The circuit judges appointed by the Norman kings travelled from place to place to
administer justice and thus gradually developed law which was uniform through the whole country.
The developed law was based on the doctrine of precedent which is still a central feature of modern
common law systems.

The doctrine of precedent is a practice of making legal decisions by following the judicial precedents. A
judicial precedent is a legal case establishing a principle that a court may need to adopt when deciding
subsequent cases with similar facts. When a precedent establishes an important legal principle, or
represents new or changed law on a particular issue, that precedent is often known as a landmark
decision.

Long-held custom, which has traditionally been recognised by courts and judges, is the first kind of
precedent. Custom can be so deeply entrenched in the society at large that it gains the force of law. The
other type of precedent is case law that a court should consider when interpreting the law. This type
of precedent is granted more or less weight in the deliberations of a court according to a number of
factors. Most important is whether the precedent is “on point,” that is, does it deal with a circumstance
identical or very similar to the circumstance in the instant case?

Generally, decisions of higher courts are mandatory on lower courts within that system - that is, the
principle announced by a higher court must be followed by lower courts in later cases. Decisions of
lower courts are not binding on higher courts, although from time to time a higher court will adopt the
reasoning and conclusion of a lower court.

Continental law

Continental law (or civil law, or Romano-Germanic law) is the predominant system of law in the
world, with its origins in Roman law, especially the Corpus Juris Civilis of Emperor Justinian. Unlike
common law countries, continental law countries do not rely on judicial precedent but instead make
legal decisions by applying enacted statutory law.

The most important characteristic of continental law is its foundation in Roman law. Roman law did not
completely dominate in Europe. In many countries this law was a secondary source that was applied only
as long as local customs and local laws lacked a pertinent provision on a particular matter. However,
local rules too were interpreted primarily according to Roman law (it being a common European legal
tradition), resulting in its influencing the main source of law as well.

The second characteristic of continental law, beyond Roman law foundations, is the extended
codification of law. The concept of codification developed especially during the 17t and 18™ century,
as an expression of both Natural Law and the ideas of the Enlightenment. The political ideal f that era
was expressed by the concepts of democracy, the rule of law and protection of property. That ideal
required the creation of certainty of law, through the recording of law and through its uniformity.
So, the aforementioned mix of Roman law and customary and local law ceased to exist, and the road
opened for law codification, which could contribute to the aims of the above mentioned political ideal.
Another reason that contributed to codification was that the notion of the nation state, which was born
during the 19%" century, required the recording of the law that would be applicable to that state. After
the French Revolution, civil codes with a lasting influence were promulgated in jurisdictions such as

France (with its Napoleonic Code), Germany, Austria, Spain and the Netherlands.
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Differences between common law and continental law systems

The original difference between common law and continental law is that, historically, common law was
law developed by custom, beginning before there were any written laws and continuing to be applied
by courts after there were written laws, too, whereas continental law developed out of the Roman law
of Justinian’s Corpus Juris Civilis.

In later times continental law became codified. However, codification is by no means a defining
characteristic of a continental law system, as e.g. the continental law systems of Scandinavian countries
remain largely uncodified, whereas some common law jurisdictions have frequently codified parts of
their laws, e.g. in the U.S. Uniform Commercial Code.

Thus, the difference between continental lawand common law lies not justin the mere fact of codification,
but in the methodological approach to sources of law. In continental law countries, legislation is the
primary source of law. By default, courts thus base their judgments on the provisions of codes and
statutes, from which solutions in particular cases are to be derived. In the common law countries, cases
are seen as the primary source of law, although statutes play an increasingly important role in judicial
process, particularly in technical areas.

There are other notable differences between the legal methodologies of various countries. For example,
in common law countries legal opinions are long and contain elaborate reasoning, discussing prior
cases and academic writing, whereas legal opinions in continental law countries are usually short and
formal in nature.

The underlying principle of separation of powers is seen differently in common law and continental
law countries. In common law countries, judges make law by creating judicial precedents which must be
followed by other judges. In this respect, they act as legislators. By contrast, in continental law countries
legislature and judiciary are assigned separate roles: the legislature makes laws, while the judiciary
only applies them.

There are also certain sociological differences. In some continental law countries judges are trained and
promoted separately from lawyers, whereas common law judges are usually selected from accomplished
and reputable barristers.

Continental law and common law countries also differ in respect to criminal procedure. Continental
law countries use mainly the inquisitorial system of adjudication in criminal proceedings while in
common law countries the adversarial system of adjudication is most usual.

An inquisitorial system is a legal system where the court is actively involved in investigating the facts
of the case. The system assumes that an accurate judgment is most likely to arise from a careful and
exhaustive investigation. The examining judge serves as the lead investigator who directs the fact-
gathering process by questioning witnesses, interrogating the suspect, and collecting other evidence.
All parties, including the suspect, are expected to cooperate in the investigation by answering the
judge’s questions and supplying relevant evidence. The case proceeds to trial only after completion
of the examining phase and the resolution of factual uncertainties. Critics argue that the inquisitorial
system places too much unchecked power in the examining judge, who both investigate and adjudicate
(legally determine) the case.

The adversarial system of law is the legal system in which two opposing sides arguing a case have the
primary responsibility for finding and presenting facts. The adversarial system assumes that truth is most
likely to result from the open competition between the prosecution and the defence. Each side, acting
in its self-interest, is expected to present facts and interpretations of the law in a way most favourable
to its interests. Through counterargument and cross-examination, each side tests the truthfulness,
relevancy, and sufficiency of the opponent’s arguments. Justice is done when the most effective
adversary is able to convince the judge or jury that his or her perspective on the case is the correct
one. Thus the case is then decided by neutral decision makers who do not take part in the investigation
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of the case. Critics of the adversarial system argue that the pursuit of winning often overshadows the
search for truth. Furthermore, inequalities between the parties in resources and abilities of the lawyers
may distort the outcome of the contest.

M=A\BlI\[ep AREAS AND BRANCHES OF LAW

UNDERSTANDING THE MAIN POINTS

Read the text and answer the questions on the following issues:
1. Municipal law:

1) What is municipal law and what does it regulate?
2) What relationship is governed by public law and by private law?
3) Define the following branches of public law:
« constitutional law
« administrative law
« criminal law
4) Define the following branches of private law:
+ contract law
. tortlaw
« company law
+ family law
« succession and probate law
« trustlaw
« employment law
2, International law:
1) What does international law regulate?
2) What is meant by the statement “Much of international law is consent-based governance”?
3) What norms of international law are called peremptory?
4) What relationship does public international law govern?
5) What relations is private international law concerned with?

3. Substantive law and Procedural (Adjective) law:

1) How do substantive and procedural laws differ?
2) Compare civil cases and criminal cases in respect of the following criteria:
« purpose of the law in the cases
« parties in the cases
« persons making the decision in the cases
« the most usual remedies and penalties imposed by the court

UNDERSTANDING DETAILS

1. Explain the meaning of the following phrases:
« the rule of law
« due process of law
« unwritten Constitution
- constitutional amendment
+ activities authorized by Parliament
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2. Explain the differences between the following phrases:

- agreement - contract - treaty

« civil wrong - tort

+ shareholder - director

« marriage — civil union - domestic partnership
+ divorce - annulment

+ child abuse - child abduction

« testator — executor - beneficiary

« trustee - beneficiary

+ person - entity

+ redundancy - dismissal

Different areas and branches of law

All legal systems deal with the same basic issues of law, but jurisdictions categorise and identify their
areas and branches of law in different ways. There are, however, some common distinctions used to
classify law in most countries. The first distinction is that between municipal (or national) law and
international law. Both municipal law and international law may be further classified into public law
and private law. Finally, these areas of law may be subdivided into a number of different branches.

Municipal law

Municipal law is the national, domestic, or internal law of a sovereign state. Municipal law includes not
only law at the national level, but also law at the territorial, regional or local levels. Each state has its own
municipal law and there are often big differences between the law of individual states.

Municipal law is usually divided into publiclaw and private (or civil) law. Public law governs relationship
between individuals and the state, while private law is concerned with disputes among individuals or
businesses.

Public law

Public law comprises several branches, the main of which are constitutional law, administrative law and
criminal law. Below you will find their short descriptions. Later in this book, you will get acquainted in
detail with one branch of public law - criminal law.

« Constitutional law postulates the supremacy of law (the rule of law) in the functioning of
the state. It defines the form of government of the state and the powers and responsibilities
of the principal organs of government: the legislature, the executive and the judiciary.
Constitutional law also entrenches the basic human rights which must be protected for every
person and sets the fundamental borders to what any government must and must not do in
respect of them. In most jurisdictions, constitutional law is enshrined in a written document,
the Constitution, sometimes together with amendments or other constitutional laws. In some
countries, however, such written document does not exist, for example the Constitution of the
United Kingdom is an unwritten (uncodified) one.

« Administrative law is the body of law that governs the activities of administrative agencies of
government (entities responsible for administration of government policy) and the relations
of administrative agencies with the legislature, the executive and the public. The major
purpose of administrative law is to ensure that the activities of government are authorized
by Parliament and that laws are implemented and administered in a fair and reasonable
manner. Administrative law is based on the principle that government action, whatever form
it takes, must be legal and that citizens who are affected by unlawful acts of government
officials must have effective remedies.
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« Criminal law is the body of law relating to crime, i.e. illegal conduct for which a person may
be prosecuted and punished by the state. It requlates social conduct and prescribes whatever
is threatening, harmful, or otherwise endangering to the property, health, safety, and moral
welfare of people.

Private (or civil) law

Private (or civil) law has many different branches. The main ones are contract law, tort law, company
law, family law, succession and probate law, trust law and employment law. Short descriptions of these
branches are given below. Later in this book, three branches of private law are presented in detail -
contract law, tort law and company law.

» Contract law regulates legally binding agreements (contracts) between two or more parties.

« Tortlaw deals with torts which are civil wrongs, not including breaches of contract, that result
in injury to another’s person, property, reputation, or the like, and for which the injured party
can obtain damages in a civil court.

« Company law sets out formal rules for starting and running a company and defines the rights
and duties of shareholders and directors.

« Family law deals with family matters including marriage, civil unions and domestic
partnerships, adoption, child abuse and child abduction, termination of relationships (divorce,
annulment, property settlements, alimony, child custody and visitation), paternity testing, etc.

» Succession law defines rules and procedures under which beneficiaries become entitled
to property under a testator’s will or on intestacy. Probate law regulates the procedures for
issuing a probate - a certificate by which the court confirms the validity of a will and allows
executors of a will to administer the testator’s property.

o Trust law deals with trusts which are arrangements in which property is managed by one
person or entity (a trustee) for the benefit of another (a beneficiary).

« Employment (or labour) law regulates the relationship between employers, employees,
trade unions and the government. It covers all aspects of employment, from the formation of
a contract of employment to situations of redundancy and dismissal.

International law

International law is the set of rules generally regarded and accepted as binding in relations between
states and nations. It serves as a framework for the practice of stable and organized international
relations.

Much of international law is consent-based governance. This means that a state member of the
international community is not obliged to abide by this type of international law, unless it has expressly
consented to a particular course of conduct. This is an issue of state sovereignty. However, there are
certain aspects of international law that are not consent-based but are obligatory upon states and non-
state actors such as peremptory norms of international law.

International law may be divided into two main areas: public international law and private international
law. Public international law governs the relationship of states and intergovernmental organisations.
Much of this law comes from treaties concluded among different countries. Private international
law, which is also called conflict of laws, concerns relations across different legal jurisdictions between
persons, and sometimes also companies, corporations and other legal entities. It deals with the
difficulties which arise when legal disputes occur between parties from different countries.
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Substantive law and Procedural (Adjective) law

Creation and enforcement of municipal and international law are based on the rules of substantive and
procedural (adjective) law.

Substantive law is the body of law which regulates rights and duties among citizens and governments,
such as civil rights and responsibilities in civil law, crimes and punishments in criminal law. Substantive
law explains what is permitted and forbidden by a law. For example, the law prohibits murder of another
human being unless it is committed in self-defence, under duress, or being drugged by another person.

Substantive law stands in contrast to procedural law (adjective law), which is the “machinery” for
enforcing those rights and duties. Procedural law comprises the rules by which a court hears cases in
civil and criminal proceedings, as well as the method and means by which substantive law is made and
administered. The rules are designed to ensure a fair and consistent application of due process of law
to all cases that come before a court.

Different rules govern civil procedure and criminal procedure, or the procedure followed in trials and in
appeals. The chart below provides the basic distinctions between civil and criminal cases.

to uphold the rights of to maintain law and order and to

Purpose of the law

individuals

protect society

The cases are started by

the individual whose rights
have been affected

the state

Parties in the cases

claimant (plaintiff) and
defendant

prosecutor and defendant

Standard of proof

the case must be proved on
the balance of probabilities

the case must be proved beyond
reasonable doubt

Person(s) making the
decision

judge or panel of judges,

very rarely a jury

magistrates or jury

Decision

liable or not liable

guilty or not guilty

Remedies and penalties

damages, injunction, specific
performance, rescission or
rectification

fine, imprisonment, community
sentence (community service,
probation, curfew) etc.
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POINTS i@l REMEMBER

1. law systems and legal systems

Law systems are two major law traditions - common law and civil law - followed by most nations
today. The common law tradition emerged in England during the middle ages and was applied
within British colonies across continents. The civil law tradition developed in continental Europe
at the same time and was applied in the colonies of European imperial powers. Common law is
generally uncodified; civil law, in contrast, is codified.

Common law (also known as case law or precedent) is law developed by judges through decisions of
courts. Civil law (or civilian law, Roman law) is a legal system originating in Europe, intellectualized
within the framework of late Roman law, and whose most prevalent feature is that its core principles
are codified into a referable system which serves as the primary source of law. The case has created a
precedent upon which many people may seek similar compensation.

The legal system means the organizations and people in a country or area who work in the area of
law.

Some people think that the legal system is often seen as more concerned with the rights of criminals
than those of their victims. She accused the record companies involved of invading her privacy and of
abuse of the legal system.

2. law/Act of Parliament/statute/enactment/legislation

A law is a rule, usually made by the government, and used to order the way in which a society
behaves. In the UK, the above mentioned words mean the same: rules passed by the legislature
- Parliament.

There are laws against drinking in the street. The laws governing the possession of firearms are being
reviewed. They led the fight toimpose laws on smoking. This House notes that hunting with dogs remains
legal in Scotland, despite the enactment of the Protection of Wild Mammals. One of Parliament’s main
roles is debating and passing statute law (legislation). The government has promised to introduce
legislation to limit fuel emissions from catrs.

Legislation is a law or set of laws suggested by a government and made official by a parliament.
However, secondary/delegated legislation is legislation made by other state institutions, such as
ministries or local government.

Delegated or secondary legislation allows the Government to make changes to the law using powers
conferred by an Act of Parliament.

3. written law and unwritten law

Written laws are laws deriving their force from express legislative enactment, as contradistinguished
from unwritten, or common, law. Written law is statutory law or statute law (as opposed to oral or
customary law) set down by a legislature.

Written laws are laws which have been enacted in the constitution or in legislation. Unwritten laws are
laws which are not contained in any statutes and can be found in case decisions. This is known as the
common law or case law.

4. common law/ judge-made law/ case law
All these phrases can refer to common law based on decisions that have been made by judges in
the past.

The body of past common law binds judges that make future decisions, just as any other law does, to
ensure consistent treatment. Case law is law developed by judges through decisions of courts and similar
tribunals that decide individual cases.


http://www.thefreedictionary.com/unwritten
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5. unwritten constitutions
They are a type of constitutions where the fundamental rules of government take the form of

customs, precedents and a variety of statutes. They are unconsolidated and uncodified. The typical
examples could be the constitutions of the UK, New Zealand and Israel.
6. provision

A provision is a statement within an agreement or a law that a particular thing must happen or
be done, especially before another can happen or be done.

We have inserted certain provisions into the treaty to safeguard foreign workers.

I A DING COMPREHENSION AND VOCABULARY TASKS [IEEGTGE

Task 1. Fill in the table with the information which reveals the differences between common law
and continental law systems

COMPARISON OF COMMON AND CONTINENTAL LAW

Common Law Continental Law

History

Codification

Methodological
approach to sources
of law

Legal opinions

Separation of powers

Training of judges

Systems of adjudication | Adversarial system Inquisitorial system

- the role of the judge - the role of the judge
- the role of the opposing parties | -« the role of the opposing parties

- the concept of justice - the concept of justice
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Tasks 2. What are the functions of the following participants in judicial proceedings?

Participants in judicial proceedings Functions

Suspect

Witness

Counsel for the Prosecution

Counsel for the Defence

Judge

Jury

Task 3. Which word/phrase is odd and why?

1. | judge-made law case law codification common law
2. Act of Parliament statute legislation precedent

3. case law Roman law codes legislation

4, precedent inquisitorial system adversarial system cases

5. codes delegated legislation | statutes law reports
6. continental law case law Romano-Germanic law | civil law

7. mandatory optional binding compulsory

Task 4. Read the texts and match the words in bold with their definitions given below.

Solicitors

Solicitors confer with clients, give advice, draft documents, conduct negotiations, prepare cases for
trial, and retain barristers for advice on special matters or for advocacy before the higher courts. They
have a right to act in all courts as the agents for litigation or representatives of their clients, and they
are deemed officers of the court, but they may appear as advocates only in the lower courts. Since their
activities make up the greater part of the work of lawyers, solicitors are many times more numerous
than barristers.

Solicitors undertake most of the work in magistrates’ courts and county courts - both preparation
of cases and also advocacy. But litigation is only a small part of the work of the solicitor’s profession
as a whole. Most are involved in commercial work relating to business, e.g. dealing with commercial
transactions, corporate matters, land, share and other property dealings. There is also a large amount of
private client work which does not involve any litigation such as the conveyancing of houses, making
wills, advising on tax matters, etc.

Most solicitors are graduates with a law degree. They must also undertake professional training both
by a one year Legal Practice Course and then by two years under a training contract with a solicitor in
practice.



/ UNIT 2. CLASSIFICATION OF LAW /

41

Solicitors operate mainly in large partnerships. The solicitors carry on most of the office work in law.

1) a document that legally transfers ownership, or the transfer itself

2) the action of advocating, pleading for, or supporting a cause or proposal

3) testament
)

4) alegal practitioner who traditionally deals with any legal matter in court or prepares cases for
barristers

5) to do something or to set out on something
6) a civil court in the UK

7) a lower court whose jurisdiction is limited to the trial of misdemeanors and the conduct of
preliminary hearings on more serious charges

Barristers

The traditional work of barristers is advocacy - they present cases in court, where their ability to speak
and to think quickly as the evidence unfolds is what they are skilled in. The barrister will be briefed by
a solicitor - it is the solicitor who first contacts the client and has initial conduct of the case. However,
the barrister is to a fair extent independent of the solicitor and can take an independent judgment as to
how to conduct the case. Barristers are occasionally advocates in magistrates’ courts (more commonly
in London than elsewhere), but they mainly work in the Crown Court (it is possible to have a solicitor
advocate but this is still rare), the High Court or in appeal courts. Only barristers may appear as advocates
before the High Court; they are known collectively as the bar, and it is from their ranks that the most
important judicial appointments are made.

Related to this advocacy work, barristers also deal with advice on litigation and the drafting of
pleadings related to litigation.

Most barristers are law graduates and they likewise undergo professional training through a Bar
Vocational Course and through a pupillage with a qualified barrister. More senior barristers can apply
to become a Queen’s Counsel (QC) (to “take silk"”).

Barristers are all sole practitioners, but they often share chambers and administrative staff.

1) to write a preliminary version of smth

2) to give the barrister all the necessary information about the case

3) alawyer specializing in courtroom advocacy, drafting legal pleadings, and giving expert legal

opinions

4) barristers’ offices

5) a criminal court in the UK

6) a legal practitioner who engages in legal practice on his or her own account
)

7) abarrister of the highest rankin England (used when the sovereign is a woman; if the sovereign
is a man, then King's Counsel is used)

8) the formal written statements made by the claimant and the defendant in a lawsuit
9) coming first, or present at the beginning of an event or process
0) to be appointed as Queen’s or King’s Counsel

11) barristers’ practice
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Task 5. Match the definitions with the branches of law.

a) law related to the legal structure of government in a State; it
1) municipal law defines the principal organs of government and their relationship
to each other and to the individual

b) the law of offences against the state (crimes) calling for prosecution

2) public law by officials of the state

3) private law ¢) the law of a “nation state”

d) the law of devolution of property on death , or in certain other

4) constitutional law .
circumstances

e) law which deals with the relationship between the citizens and
the state

f) the body of laws, administrative rulings, and precedents which
6) criminal law address the legal rights of, and restrictions on, working people
and their organizations

5) administrative law

g) the area of law relating to the functions and powers of government
7) law of contract organizations (not the supreme) and how they operate in practice
to administer government policy

h) law which deals with the relationship between the citizens, one

8) law of succession . .
with another, or businesses

i) the law of civil wrongs which are actionable at the suit of the

9) company law aggrieved party

j) the field of law concerning business and other organizations; it
10) employment law includes the formation and ending of companies, their legal status
and the duties of their members

11) law of torts k) the law of agreements which are binding on those who make them

Task 6. CROSSWORD.

Branches of Private and Public Law

Across

3. ... law deals with civil wrongs which are actionable at the suit of the aggrieved party.

4. ... law deals with the relationship between the citizens and the state

6. ... law deals with rights over land and other property.

8....law is about the relationship between states and the conflicts that result.

9....law deals with offences against the state (crimes) calling for prosecution by officials of the state.
10. ... law is imposed by the European Community to achieve its aims.
11. ... law stems from the need for governments to appoint officials to administer various activities.

Down
1. ... law deals with agreements which are binding on those who make them.
2....law is the law of a ‘nation state’.

3.... law deals with situations where a trustee is required to hold land or other property for the benefit
f another- the beneficiary.


http://en.wikipedia.org/wiki/Law
http://en.wikipedia.org/wiki/Law
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5. .. law regulates the !
relations between the
principal  organs  of
government and the
citizen.

7. .. law deals with the

relationships  between
citizens, one with another. ’ |

Task 7. Fill in the gaps with the most appropriate words from the box.

common law, legislative, private law,  private citizens, public law,
to circumvent, state

__________ (1) is that part of a legal system which is part of the jus commune that involves relationships
between individuals, such as the law of contracts or torts, as it is called in the common law, and the law
of obligations as it is called in civil legal systems. It is to be distinguished from ____ (2), which
deals with relationships between natural and artificial persons (i.e., individuals, business entities, non-
profit organizations) and the state including regulatory statutes, penal law and other law that effects
the public order.

In general terms, public law involves interrelations between the __
population, whereas private law involves interactions between _____ (4).

(3) and the general

The concept of private lawin ___ (5) countries is a little broader, in that it also encompasses
private relationships between governments and private individuals or other entities. That is, relationships
between governments and individuals based on the law of contract or torts are governed by private
law, and are not considered to be within the scope of public law.

Public law is the area of the law governing the relationship between individuals (citizens, companies) and the
state. Constitutional law, administrative law and criminal law are thus all sub-divisions of public law.

Generally speaking, private law is the area of law in a society that effects the relationships between
individuals or groups without the intervention of the state or government. In many cases the public/



44

| Alvyda Liuoliené, Regina Metitnieng, Sigita Rackevi¢iené. ENGLISH FOR LAW AND COMMUNICATION /

private law distinction is confounded by laws that regulate private relations while having been passed

as private individuals do not have the right to break them and any attempt

(6) enactment. In some cases these public statutes are known as laws of public order,
(7) such laws

are void as against public policy.

Task 8. Write the defined legal terms.

1.
2.

10.

1.

12.
13.

14.

15.

16.

The branch of law that deals with the legal rights and relationships of private individuals.

The branch of law that deals with the state or government and its relationships with individuals or
other governments.

The punishment given by a judge to a person who has been found to be guilty of a crime.
Legally responsible in a civil action.

Money paid usually to superior authority, usually governmental authority, as a punishment for a
crime or other offence.

The standard of proof in civil cases in the UK.

The standard of proof in criminal cases in the UK The money paid or awarded to the party following
a successful claim in a civil action.

Court order, whereby a party is required to do, or to refrain from doing, certain acts.

Court order which requires a party to perform a specific act, usually used to complete a previously
established transaction in order to protect the expectation interest of the innocent party to a
contract.

Annulment of a contract between the parties.

A legal document expressing the desires of its author with regard to the disposition of property
after the author’s death.

An agreement between two or more parties, especially one that is written and enforceable by law.

The branch of law which regulates the conduct of states amongst themselves, and persons who
trade or have legal relationships which involve the jurisdiction of more than one state.

A body of persons summoned by law and sworn to hear and hand down a verdict upon a case
presented in court.

The party against whom relief or recovery is sought in a civil case, or the accused in a criminal case.

The party that brings a civil action in a court of law.

Task 9. Write the legal term referring to a person who

1

2)
)

w

4)

5)

brings a civil action before a court of law.
the party against whom relief or recovery is sought in a civil case, or the accused in a criminal case.
in criminal cases acts in the name of the Crown or the State.

is a judicial officer with limited power whose duties may include hearing cases that involve civil
controversies, conserving the peace, and hearing minor criminal complaints.

is a public officer chosen or elected to preside over and to administer the law in a court of justice;
one who controls the proceedings in a courtroom and decides questions of law.
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Task 10. Write the synonyms to the legal terms.

1) annulment

2) alteration, change

4
5
6) legally responsible

heir

claimant

)
)
3) to compensate
)
)
)

Task 11. Decide which pieces of information refer to private and which to public law.

—_
~

R
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13)
14)
15)

16)

the defendant was found guilty

on the balance of probabilities

a family complain that their health is being affected by the noise and dust from a factory
the State has the right to prosecute

they are referred to as the prosecutors

prison, fine, community service, probation, etc.
claimant

a defendant is found liable or not liable.

to claim compensation.

beyond reasonable doubt

the Crown Court

even though there is no contract between them, one person owes a legal responsibility of some
kind to another person

a conviction could result in a defendant serving a long prison sentence
laws relating to land, to copyright and patents

a man complains that a newspaper has written an untrue article about him, which has affected his
reputation

family law

Task 12. Complete the table with verbs, nouns and adjectives/participles.

VERB NOUN ADJECTIVE / PARTICIPLE
1 constitution constitutional
2 judge
3 privatize
4 employ
5 legislation, legislator
6 codifying, codified
8 succession
9 pleading -
10 prosecute
11 separation
12 legal
13 | apply
14 administration, administrator
15 just
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Task 13. Insert the appropriate prepositions in the gaps.

N -

)
)
)

O N O U1 bW

)
)
)
)
)
)

O

— o e e ) ) ) )
XIS =0

()

N N N =
523 &

N
w
= =

it was later adopted many Commonwealth countries

the developed law was based the doctrine of precedent

custom can be deeply entrenched _____ the society
according____ a number of factors
decisions of higher courtsare mandatory ____ lower courts

decisions of lower courts are not binding higher courts

continental law countries do not rely judicial precedent

make legal decisions applying enacted statutory law

local rules too were interpreted primarily according to Roman law, resulting ____ its
influencing the main source of law

another reason that contributed ____ codification was

the law that would be applicable ____ that state

common law was law developed ___ custom

differences continental law and common law

courts base their judgments the provisions of codes and statutes

the separation powers

the inquisitorial and adversarial systems adjudication

thecaseproceeds ___ trial

truth is most likely toresult ___ the open competition between the prosecution and the
defence

areas of law may be subdivided ____ a number of different branches

private lawisconcerned ____ disputes among individuals or businesses

constitutional law is enshrined ____ a written document, the Constitution

it was committed self-defence

Task 14. Choose the word which best completes the sentence.

__________ law is “judge made law" which derives from the application of previous Court decisions
through the doctrine of precedent.

A litigation Ccivil

B case D continental

The operationof caselawand ____
to new cases with similar facts.

involves applying legal principles, decided in past cases,

A decision C precedent

B judgment D remedies

Case law functions through a hierarchical Court system whereby Court decisions generated from a
superior Court will be on a lower Court.

A binding C heard
B passed D entrenched
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4. The development of case law through statutory ____ is a very important part of New
Zealand's legal process, particularly when considering the number of statutes within the legal

system.
A authority Cdispute
B interpretation D ruling

5. Case law may be created simply where _____ , looking solely at the facts of a case, develop
a particular area of the law by consideration of analogous past decisions and by applying the
principles articulated in those decisions.

A litigants Clegislators
B lawyers D judges

6. In courts where more than one judge sits on the bench a decision may be delivered where each
judge gives an individual

A interpretation Cjudgment
B statute D law
7 of the law started in Sweden during the 18th century, preceding the codifications of

most other European countries.

A codification C deliberation

B judgment D rule

8. In England unwritten law is predominant, for more of English law derives from
precedent than from legislative enactment.

A flexible C codified
B rigid D judicial

Task 15. Match the discourse markers with their synonyms.

1) however a) so, hence

2) thus b) because

3) therefore ¢) also, in addition

4) for d) in spite of this, nevertheless
5) further e) so, as a result
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Fill in the gaps with the most appropriate discourse markers.

and, consequently, for, further, however, moreover, therefore, thus

Judicial Precedent

Judicial precedent is of fundamental importance in the English legal system, ____ (1) the
principles of the common law, which have developed gradually through case-law over the centuries,
are the main source of English law.

The English courts are bound to follow decisions of higher courts in the judicial hierarchy;
(2) in many cases they must also follow their own decisions. Decisions of inferior courts, _____
(3), do not have binding power. Decisions concerning the interpretation of statutes are also binding,
__________ (4), English lawyers must always refer to case-law even if the facts of the case they are
preparing are covered by statute-law and not common-law rules. The law reports are
basic works of reference for members of the English legal profession.

Task 16. Match the beginnings of sentences in A with their endings in B.

Basic principles of Common Law

1. Statutes which reflect English common law are understood always to be interpreted in light of the
common law tradition, and so may leave a number of things unsaid

2. By contrast to the statutory codifications of common law, some laws are purely statutory,

3. An example is the tort of wrongful death, which allows certain persons, usually a spouse, child or
estate, to sue

4. Where atortis rooted in common law, then all damages traditionally recognized historically for that
tort may be sued for,

5. For instance, a person who sustains bodily injury through the negligence of another may sue for
medical costs

B

a) for damages on behalf of the deceased.

b) because they are already understood from the point of view of pre-existing case law and custom.
c) for pain, suffering, loss of earnings or earning capacity, mental and/or emotional distress, loss of

quality of life, disfigurement, and more.
d) and may create a new cause of action beyond the common law.

e) whether or not there is mention of those damages in the current statutory law.


http://en.wikipedia.org/wiki/Statute
http://en.wikipedia.org/wiki/Tort
http://en.wikipedia.org/wiki/Wrongful_death
http://en.wikipedia.org/wiki/Spouse
http://en.wikipedia.org/wiki/Estate_%28law%29
http://en.wikipedia.org/wiki/Negligence
http://en.wikipedia.org/wiki/Case_law
http://en.wikipedia.org/wiki/Custom
http://en.wikipedia.org/wiki/Cause_of_action
http://en.wikipedia.org/wiki/Damages
http://en.wikipedia.org/wiki/Statutory_law
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Task 17. Choose the most appropriate word to complete the sentences of the text.
1) parties - solicitors - people
2) appellant - claimant - prosecution
3) rescission - damages specific performance
4) damages - an injunction - rectification

5) punishment - remedy - compensation

7) price - money - cost

)
)
)
)
6) judgment - sentence - opinion
)
8) litigants - lawyers - solicitors
)

9) right - discretion - choice

10) correct - fair - justice

A Judge Hearing a Civil Case

Civil judges do have the powertopunish___ (1) if, for example, they are in contempt of court
but, generally, civil cases do not involve the imposition of any punishmentonanyone.The ____
(2) - the person who has brought the case to court - will have asked for some form of relief against
the defendant. This will more oftenthanbe ____ (3) to compensate them for the losses they
say have suffered as a result of the defendant'’s actions. Then, if the judge decides that the claimant is
entitled to damages, he will have to go on to decide the amount. Or the claimant may have asked for
__________ (4) - for example, to forbid the defendant from making excessive noise by playing the
drums in the flat upstairs in the early hours of the morning, or a declaration - an order specifying the
precise boundary between two properties about which the parties had never been able to agree. The
task of the judge to is to decide on what is the appropriate (5), if any, and on the precise

terms of it.

And then, whenthe ____ (6) in the case has been delivered and the result is known, the judge
must deal withthe (7) of the case - like the fees of lawyers (if they have been involved),
the court fees paid out by the parties, the fees of expert witnesses, the allowances that may be allowed
to___ (8) who have acted in person (without lawyers), and the earnings lost and travelling and
other expenses incurred by the parties and their witnesses in getting to and from court and in preparing
for the case. Whilst the general rule is that the unsuccessful party will have to pay the successful party’s
costs, the judge hasawide ____ (9) to depart from this rule.

The judge’s decision on this part of the case will be highly crucial to the parties. He may decide, for
example, that the unsuccessful party should pay only a proportion of the successful party’s costs or that
each party should bear their own costs. Who, in reality has been successful and unsuccessful? What is
the (10) order for costs to make? And precisely how much should these costs amount to?

Questions for the judge to hear forceful representations about and to answer at the end of the case.
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Task 18. Translate the legal terms and phrases into English.

1. Bendroji teisé 14. Civilinés teisés pazeidimas, deliktas
2. Vykdyti teisinguma 15. Bylos 3alis

3. Privalomas, jpareigojantis 16. Paveldéjimo teisé

4. Taikyti jstatymus 17.  Pripazinti asmens teises
5. Kodeksas 18. Palaikyti vieSaja tvarka
6. |statymy leidziamoji valdZia 19. Priteisti nuostolius

7. |statymy leidéjas 20. Teismo uzdraudimas
8. |statymy vykdomoji valdzia 21. Prievolés jvykdymas

9. Teismy valdzia 22. |vaikinimas

10. Materialiné teisé 23. Vaiko globa

11. Procesiné teisé 24. Teisti, nagrinéti teisme
12. Tarptautiné sutartis 25. Prisiekusiyjy teismas
13. Teisés subjektas 26. leskinys

CRVENIENY FOCUS

REVISION OF PERFECT TENSES

Task 1. Put the verbs in Past Simple or Present Perfect Simple Tense.

1.

10.

Since he (start) working in the law firm as a paralegal he (become) more

experienced at dealing with people.

We (have) many major problems while working on this case.

I'm sorry, Justice Brown isn‘t here now. He (go) to the courtroom.

We __ (see) three police cars this morning though we __ (not see) any
yesterday.
Things____ (change) agreatdeal atour law firm.Whenwefirst___ (start) working

(not find)

The government
a solution yet.

(be) in decline since colonial times;
(be) higher

In the long term, violent crime in the United States _____
however, during the early 20th century, crime rates in the United States
compared to parts of Western Europe.

In the USA, changing demographics of an aging population
overall crime.

(cite) for the drop in

Of the 200,000 sentenced federal prisoners in 2011, 95,000
crimes in the USA.

(incarcerate) for drug

The US homicide rate (decline) substantially since 1992. There (be) 14,748

homicides in the United States in 2010.
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Task 2. Put the verbs in Past Simple or Past Perfect Simple Tense.

1. Johm ____ (be) a successful barrister for twelve years beforehe ___ (become) a
judge
2. When Mr Brown ___ (come) to his office, he couldn’t believe his eyes. His secretary

(not make) him a cup of coffee.

(have) an argument just before |

4, 1 (give) my client directions to my office, but later realised that | ____ (forget)

to give her the exact address.

5. He (awake) thinking he was in a prison and that he

robB;F);Itl_ejcB_eB realised that it (be) just a bad dream.

6. Yesterdayhe____ (tell mehe___ (give) two new cases.

7. Sarah (work) in Manchester for two years beforeshe ___ (move) to London.

8 We (not can) get a table becausewe ______ (not book) it in advance.

9 Tony __________ (work) as a lawyer for five years before hequitand ____ (begin) to write
legal novels.

10. Afewyearsago!____ (go) to my old school to visit some of the teachers. |
(see) Mr Field and Mrs Scott, but Mr Wells (die) two years earlier.

COMMUNICATION

WRITING A REPORT

Writing clear, concise reports is a key skill for effective written communication in various areas of
business; they are constantly used in law firms as well. Reports can be used to make announcements, or
to recommend policy necessary to achieve certain goals of a company such as identifying areas where
greater work efficiency can be realized, streamlining processes, establishing cohesive work procedures
etc. Reports may come from internal sources or external agencies, for example, in the case of a report
prepared by an external expert which the company has requested to review a particular problem.

A report may be defined as a systematic, well organised document which defines and analyses a subject
or problem and draws conclusions and gives recommendations based on the analysis. When you write
a report, you are communicating your knowledge about a set of actions to a reader. The key here is
communication. A good piece of advice is to 'write to express, not to impress’.

A report may include:
« the record of a sequence of events
- interpretation of the significance of these events or facts
« evaluation of the facts or results of research presented
« discussion of the outcomes
« conclusions

- recommendations
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Reports must always be:
e accurate
« concise
« clear
« well structured

Report writing shares some common features with essay writing which is usual in academic settings, but
reports have their own specifics. The table below presents the key differences between reports and essays.

Reports Essays

Reports often originate from outside the
academic world: they are typical of writing
required for the world of work.

Essays originate in academic settings: they are
used to develop students’ critical analysis and
writing skills.

The purpose of a report is to provide the reader
with information necessary for fulfilment of
certain tasks.

The purpose of an essay is to respond critically
and personally to a problem or issue and
present the arguments in a structured and
sophisticated way.

Reports often present data and findings that
you have collected yourself, for example
through a survey, experiment or case study.

Essays focus on analysing or evaluating theory,
ideas and past research by other people. They
seldom include the research conducted by the
author.

A report is divided into separate, headed
(and sometimes numbered) sections and sub-
sections.

Essays do not usually have sections; they flow
as a continuous piece of writing.

A report may contain tables, charts and
diagrams.

Essays do not usually include tables, charts or
diagrams.

Reports usually include descriptions of the
methods used.

Essays do not have to refer to the method used
in arriving at conclusions.

The description in a report often includes
comment on how the research could be
improved and extended.

Essays are not usually reflective about the
process of researching and writing the essay
itself

Reports often include recommendations for
action.

Essays do not include recommendations.

The steps listed below will help you to write an effective report which would meet the above-mentioned

requirements.

STEP 1. PLAN

Before putting pen to paper (or fingers to the keyboard!), it is important to plan your approach

to the assignment. This includes:

1) Define the purpose -

Make sure you have carefully read and analysed the assignment and have a clear idea of the
exact purpose of the report and who it is being written for.

When you are researching, planning and eventually writing, continually ask yourself what the
main purpose of the report is, what your objective is in writing it: is it to inform; to argue; to
persuade; to evaluate? What does your reader want to see in the report and what will they
do with it? The clearer these things are in your mind, the easier the report will be to write and

the more effective it will be.
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2) Gather information -

Use a variety of sources in your research, and be aware of the ABC's of each source:
« Authorship (who has written this material?)
+ Bias (might the author be biased in any particular way)
« Currency (how up-to-date or relevant is this source?)
Try not to gather too much information. Keeping your topic or question in mind, reject anything

which is not 100% relevant. When you're making notes, always try to summarise the main points
as concisely as possible.

Be sure to keep track of each source you use, so that you'll be able to correctly reference each
of your sources in the final report.

3) Structure your material -

Try not to impose a structure too early; gather your ideas, assess them, then organise and
evaluate them. Once this is done, you can identify the 3 to 5 main ideas around which to
structure the report.
The overall structure of a report should look something like this:

o Title page

» Acknowledgements

» Contents page (used in longer reports)

o Summary (used in longer reports)

 Introduction

« Body

» Conclusions and recommendations

« List of references

» Appendices

STEP 2. WRITE

Many people mistakenly begin at this stage! You'll find it much easier to write a good paper after
you have clarified the purpose, gathered the relevant information, assessed and evaluated the
information, and planned the structure (as described above).

Most writing advice suggests that you begin by writing a rough draft of each of the main
sections first. After this, you can more easily write the introduction (outlining your approach),
the summary/conclusion (summarising the key ideas of the report) and other parts of the report.

All parts of the report in detail:

Title page

This should include the title of the report (which should give a precise indication of the subject
matter), the author’s name, date of submission and other relevant information required by a
specific institution.

Acknowledgements

It is a list of people and organisations who have helped you in collecting information for the
report. You should acknowledge any help you have received.
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Contents page

It is usually included in reports of 4+ pages. A clear, well-formatted list of all the sections and
sub-sections of the report. Don't forget to put the page numbers! If applicable, there should
be a separate list of tables, figures, illustrations and/or appendices after the main index.

Make sure that the headings in this list correspond exactly with those in your main body. It is
best to do your list of contents right at the end.

Summary

It is usually included in longer reports; may be also called Executive Summary, Abstract or
Synopsis. This should be a short paragraph giving a brief outline of the report. It should
include a short statement of the main task, the methods used, conclusions reached and any
recommendations to be made. The summary should be concise, informative and independent
of the report. The summary may have more than one purpose: it reminds the reader what they
have read but it is also useful to busy people who may not always read the full report. Write
this section after you have written the main body of the report.

Introduction

The introduction is one of the most important paragraphs. An effective introduction introduces
the topic and purpose of the report and outlines your approach, i.e. the main ideas that will
be developed within it. After reading just the introduction, the reader should know (i) the
purpose of the report and (ii) the main ideas which will be covered within it.

In the introduction, include a little background/context and indicate the reasons for writing
the report. Indicate your terms of reference (a definition of the task, your purpose and specific
objectives of writing), research methods (the ways you used to collect and analyse the relevant
data) and the basic structure of the report. Your introduction will often give an indication of
the conclusion to the report.

Main body

This is the substance of your report. It includes results / findings of your research and their
evaluation/discussion.

The structure will vary according to the nature of the material being presented, with headings
and sub-headings used to clearly indicate the different sections (unlike an essay).

It is not sufficient to simply describe a situation. Your tutor will be looking for analysis and for
a critical approach, when appropriate. A “situation>problem>solution>evaluation” approach
may be appropriate.

Charts, diagrams and tables can be used to reinforce your arguments, although sometimes it
may be better to include these as an appendix (particularly if they are long or complicated).

Do not include conclusions or recommendations in this section.

Conclusions

Your conclusion should draw out the implications of your findings, with deductions based on
the facts described in your main body. Don't include any new material here.

Recommendations

These should follow on logically from your conclusion and be specific, measurable and
achievable. They should propose how the situation could be improved or problem could be
solved by suggesting action to be taken. Recommendations can be numbered if you wish.
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Reference list

List of all sources used in preparing the report (see the 3™ step of report writing).

Appendices (sometimes included)

An appendix (plural=appendices) includes additional related information which is not
essential to read but can be consulted if the reader wishes. It is detailed documentation of
points you outline in your findings, for example, technical data, questionnaires, letters sent,
tables, sketches, charts, leaflets etc. It is supplementary information which you consider to
be too long or complicated or not quite relevant enough to include in your main body, but
which still should be of interest to your reader.

Each appendix should be referred to in your text. You should not include something as an
appendix if it is not discussed in the main body.

STEP 3. REFERENCE YOUR SOURCES

When conducting academic research you will find and study published material, sources, that
are relevant to your topic. In composing your written report or essay, you must reference each
of the sources you have used. Referencing means making it clear to the reader that you have
drawn ideas (or quotes, statistics, diagrams, etc.) from another source, and clearly identifying
that source.

Correct referencing will help you to avoid plagiarism, but more importantly, it is good
academic practice. Once you learn to reference sources correctly, it's a skill that you will have
for the rest of your life.

Two components are required for correct referencing:

1. In-text citation - This is an identifier of the source within the report or essay, for example:
(Smith, 2010) placed in the sentence or paragraph which draws from this specific article
authored by Smith.

2. Reference list - This is a list of all sources used, on its own page at the end of the report or
essay, alphabetized by author surname. Typical information required is author name(s), year
of publication, title of work, publisher, and place of publication

The most common mistake made by students in referencing sources is only to list sources
at the end of the paper -- without in-text citations within the paper to identify where each
source was referenced.

STEP 4. REVIEW

Once your first draft is written, it's time to refine and revise, taking care to use a clear writing
style.

Check:

- General layout
Is the title page (if applicable) clear, accurate and complete?
Does the document have appropriate margins?
Is there appropriate space between the lines?

Are all pages numbered, if necessary?
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Have you avoided unnecessary use of bold, italic and colour type?
Have you used a standard font (Times, Arial etc)? Is it large enough?
- Text organisation

Does the introduction show understanding of the question and indicate the structure of
the answer?

Do all the sections have clear headings?
Are all the paragraphs adequately developed?
Are tables and figures properly integrated into the text?
Is there a clear and adequate conclusion?
» Coherence
Does it all make sense? (especially to another person)
Do sentences, paragraphs and sections run together smoothly?
Is everything relevant?
Spelling, grammar, spelling and punctuation
Have you used the spellchecker or checked the spelling yourself?
Have you carefully checked the grammar?
Have you checked your use of commas?
. Style
Have you avoided colloquial language?
Is your language as clear and as concise as possible?
Is your vocabulary varied, but always appropriate?
- Referencing
Are all your sources always acknowledged?
Is your referencing accurate and consistent?
Is your list of references complete and in the correct format?

Then proof-read from start to finish; it is often useful to ask someone else to do this, as errors
can go unnoticed when you have worked on a piece of writing for some time.

And finally overall, does the report fulfil its purpose? Does it do what you are being asked
to do and what you say you are going to do in your introduction? Are you pleased with it? If
you cannot confidently answer “yes” to these questions, then you may need to do some major
editing and rewriting.



/ UNIT 2. CLASSIFICATION OF LAW /

TASK

Write a report on a chosen criminal or civil case with the purpose to inform the readers about the facts
of the chosen case, the course of the trial and the penalty/remedy imposed by the court; discuss the
outcome of the trial.

DISCUSSION

I. Read the two cases. Can the first case serve as a precedent for the second one? Why/why not?
Discuss the cases with your group mates and explain your opinion.

1. A man is driving down a crowded street at the speed limit (35 mph). When the steering column
locks, the man immediately applies the brakes, but the car lurches onto the sidewalk, striking
and killing two pedestrians. In a civil suit, brought by the families of the victims, he is held liable
(responsible).

2. For two weeks a man has taken a prescription drug that carries a warning: “May cause dizziness.
Do not drive or perform other potentially dangerous tasks until you know how this medicine
affects you”. As the man is driving down a crowded street at 25 mph (10 mph below the posted
speed limit), the steering column locks; the man applies the brakes, but the car lurches onto the
sidewalk, striking and killing two pedestrians.

Il. Read the following extract from the judgment in this case of Hunter and others v
Canary Wharf Ltd and London Docklands Development Corporation.

'Lord Irving (counsel for the defendants) submits that interference with television reception by reason
of the presence of a building is properly to be regarded as analogous to loss of aspect (view). To
obstruct the receipt of television signals by the erection of a building between the point of receipt
and the source is not in law a nuisance. In Aldred’s Case (1611) Wray CJ cited what he had said in
Bland v Moselely: “for prospect, which is a matter only of delight and not of necessity, no action lies for
stopping thereof and yet it is a great recommendation of a house if it has a long and large prospect...
But the law does not give an action for such things of delight".

| accept the importance of television in the lives of very many people. However, in my judgment
the erection or presence of a building in the line of sight between a television transmitter and other
properties is not actionable as an interference with the use and enjoyment of land. The analogy with
loss of prospect is compelling. The loss of a view, which may be of the greatest importance to many
householders, is not actionable and neither is the mere presence of a building in the sight line to the
television transmitter.

1. In request of the interference with the television reception, with what did Lord Justice Pill draw
an analogy?

2. Do you think that the judge was correct to make an analogy between the two situations? Give
the reasons for your answer.

3. By drawing this analogy does it mean that the claimant won or lost the case?
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FOLLOW UP

Read the text “The Development Of Common Law” (Part Il. Reading for Law)
Read the text “Magna Carta” (Part Il. Reading for Law)
Read the text “Legal Profession in the USA” (Part Il. Reading for Law)

The Common Law and Civil Law Traditions https://www.law.berkeley.edu/library/robbins/CommonLaw
CivilLawTraditions.html

What is the difference between common and civil law? http://www.economist.com/blogs/economist-
explains/2013/07/economist-explains-10

http://ppp.worldbank.org/public-private-partnership/legislation-regulation/framework-assessment/legal-
systems/common-vs-civil-law

Key Features of Common Law or Civil Law Systems http://onlinelaw.wustl.edu/common-law-vs-civil-law/
Civil Law vs. Common Law http://www.diffen.com/difference/Civil_Law_vs_Common_Law
Civil law (legal system) http://en.wikipedia.org/wiki/Civil_law_%28legal_system%29

Crimeinthe United States. (2015, January 12).In Wikipedia, The Free Encyclopedia. Retrieved 16:28, January 23,
2015, from http://en.wikipedia.org/w/index.php?title=Crime_in_the_United_States&oldid=642104031

Learning English. Past simple or past perfect? http://www.bbc.co.uk/worldservice/learningenglish/
grammar/learnit/learnitv210.shtml

Advanced Level: Past Perfect http://www.ecenglish.com/learnenglish/lessons/advanced-level-past-perfect
Present Perfect http://www.englishpage.com/verbpage/presentperfect.html

Present Perfect Exercises http://www.perfect-english-grammar.com/present-perfect-exercises.html
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Civil law (legal system). (2015, July 1). In Wikipedia, The Free Encyclopedia. Retrieved 06:29, July 16,2015, from
https://en.wikipedia.org/w/index.php?title=Civil_law_(legal_system)&oldid=669454704
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UNIT 3

CONTRACT LAW

Every day we come across with different agreements which have a certain impact on our life. More
and more we are accustomed to using legal means to regulate our relationship with each other. If
our agreements have legally enforceable consequences, we refer to them as contracts. But certain
agreements, such as domestic and social arrangements, are not intended by the parties to be legally
binding. The agreement which does not intend to create legal rights and duties is not a contract in
law. Every contract is an agreement, but not every agreement is a contract. In this unit you will find out
which agreements are to be considered contracts, the elements to the creation of a contract, types of
contracts, legal remedies awarded in case of breach of contract.

In this unit you will get acquainted with the vocabulary and language peculiarities necessary to deal
with the law of contracts and negotiations. The proper usage of modal verbs, conditional clauses
and relevant words and phrases characteristic to contract language and negotiations are of primary
importance in the context of communication. The Grammar section of the unit helps to revise the use
of modal verbs and conditional clauses. You will have the opportunity to analyse the contract language
peculiarities in both Lithuanian and English versions of the same contract as well as translation of
some legal terms used in the contract.

The Discussion section will enable you to discuss a few disputable issues related to contracts and
negotiations, and to apply some theoretical knowledge to practice.

SiSEOLIE YOU READ

How often do you use the term ‘contract’?

Do you see the difference between the terms "agreement” and "contract”?
How do you translate the terms "agreement” and "contract” into Lithuanian?
What kind of contracts have you entered into recently?

What terms related to contract law do you know?

Which of them are the most common in your daily life activities?

oA WN -

KEY Vocabulary

enforceable, reciprocity, transaction, statutorylaw, common law, lease transactions,
ill will, consideration, assent, forbearance, concurrence of wills, detriment, gratuitous,
legally binding, promissory estoppel, contracts under seal,  expressed contracts,
implied contracts, quasi contract, executed contracts, executory contracts,
bilateral contracts, unilateral contracts, misnomer, valid contracts, void contracts,
voidable contracts, refrain, minor, remedy, breach of contract, rule,
settle in mediation, repudiation, terminate a contract, claim damages, sue,
unquantifiable losses, mitigate loss, remoteness of loss, specific performance, fraudulent,
discretion, injunction, equitable remedy, rescission, rectification
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MATCH THESE TERMS WITH THEIR DEFINITIONS

1) reciprocity

a) something of value given by one party to another in order to induce the
other to contract

2) statutory law

b) a mutual exchange of commercial or other privileges

3) consideration

c) alaw or group of laws passed by a legislature or other official governing
bodies

4) gratuitous

d) agreement in opinion; accord, assent

5) estoppel

e) given without receiving any return value

6) concurrence

f) disadvantage or damage; harm; loss

7) detriment

g) rule of evidence whereby someone is prevented from denying or asserting
a fact in legal proceedings

8) reprisal

i) make people obey a rule or law

9) lease

j) the act of refraining from enforcing a debt

10) enforce

k) an inference of the truth of a fact from other facts proved, admitted, or
judicially noticed

11) assent

[) something violent or harmful which you do to punish someone for
something bad they have done to you; revenge

12) forbearance

m) a legal agreement which allows you to use a building, car etc. for a period
of time, in return for rent

13) provision

n) approval or agreement from someone who has authority

14) presumption

o) obligatory

15) binding

p) a clause in a legal instrument, a law, etc., providing for a particular matter;
stipulation

N=VAABIIN[CH \WHAT IS A CONTRACT? THE ELEMENTS

OF A CONTRACT

UNDERSTANDING MAIN POINTS

Read the text and answer the questions:

What roles do con

What is meant by

oA WN -

tracts have in modern society?

Where are the rules governing contracts found?
What are the main elements to creating legally enforceable contracts?

‘concurrence of wills’?

What does ‘consideration’ mean in common law of contracts?
Why is it important to express the intention to be legally bound?

UNDERSTANDING DETAILS

1. Answer the following questions:

1) What are the types of contracts mentioned in the text?
2) What are the rules that govern consideration discussed in the text?
3) What contracts do not meet the general requirements?
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2. Find the equivalents of the collocations in the text:

—_

teisiskai vykdytinas
teisiskai susaistytas
teisiskai saistantis/turintis teisine galia

W N

nuomos sandoriai
tarpusavis atsilyginimas/abipusé nauda

O U

)

)

)

)

)

) valios/nory sutapimas
) nurodo aplinkybes
)

)

)

)

)

o0 N

elgesys, reiskiantis pritarima
numanoma sutartis

O

sutartinis pasizadéjimas

1
11) susilaikymas nuo tam tikry veiksmy
1

N = O

sutarties Salys

A contractis alegally enforceable promise. Contract law is based on the Latin phrase pacta sunt servanda
(literally, promises must be kept). Contracts are vital to society because they facilitate cooperation and
trust. Rather than relying on fear of reprisal or the hope of reciprocity to get others to meet their
obligations, people can enlist other people to pursue common purposes by submitting to contracts
that are backed by impartial authority. Without contracts and their supporting institutions, promises
would be much more vulnerable to ill will, misunderstanding, forgetfulness, and other human flaws.
Indeed, contracts allow people who have never even met to reach agreements, such as lending/
borrowing money to buy a house, that they would never consider making outside of a legal framework.
On the other hand in modern life there are many transactions which most people never think of as
contracts. Almost everyone makes contracts every day. Sometimes written contracts are required, e.g.,
when buying a house or a car. However the vast majority of contracts can be and are made orally, like
buying a text book, or a coffee at a shop. Contracts do not have to be written to be enforceable in court.
In fact, most oral contracts are legally enforceable. However, they are obviously much more difficult to
prove. Contracts are mainly governed by state statutory and common (judge-made) law and private
law. The rules by which many contracts are governed are provided in specialized statutes that deal with
particular subjects. Most countries, for example, have statutes which deal directly with sale of goods,
lease transactions, and trade practices. For example, most American states have adopted Article 2 of
the Uniform Commercial Code, which regulates contracts for the sale of goods. In common law system,
there is no code or law defining what a contract is. The law regarding contracts in general is to be found
in judgments made by courts and even in legal textbooks. But there are some statutes which clarify
the law, e.g. the Unfair Contract Terms Act, passed in the UK in 1977, specify circumstances in which a
contractor may avoid being obliged by some parts of a contract.

In common law jurisdictions there are three key elements to the creation of a contract. These are offer
and acceptance, consideration and an intention to create legal relations. In civil law systems the
concept of consideration is not central. Perhaps the most important feature of a contract is that one
party makes an offer for a bargain that another accepts. This can be called a ‘concurrence of wills’
or a ‘meeting of the minds’ of two or more parties. There must be evidence that the parties had each
from an objective perspective engaged in conduct manifesting their assent, and a contract will be
formed when the parties have met such a requirement. Offer and acceptance do not always need to be
expressed orally or in writing. An implied contract is one in which some of the terms are not expressed
in words. A contract which is implied in fact is one in which the circumstances imply that parties have
reached an agreement even though they have not done so expressly. For example, by going to a doctor
for a checkup, a patient agrees that he will pay a fair price for the service. If he refuses to pay after being
examined, he has breached a contract implied in fact.


http://en.wikipedia.org/wiki/Law
http://en.wikipedia.org/wiki/Pacta_sunt_servanda
http://en.wikipedia.org/wiki/Contract_of_sale
http://en.wikipedia.org/wiki/Lease
http://en.wikipedia.org/w/index.php?title=Trade_practices&action=edit
http://en.wikipedia.org/wiki/Uniform_Commercial_Code
http://en.wikipedia.org/wiki/Implied_in_fact_contract
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Consideration is something that is done or promised in return for a contractual promise. For example,
in a promise between A and B for the sale of A’s car to B, B's payment of the price of the car (or promise
to do so) is the consideration for A's promise. Consideration is a central concept in the common law of
contracts. Consideration is what must be given up by each party when making an agreement; this may
be by means of doing or not doing an act or just promising to do or not do an act. Consideration can
be defined as being a benefit to one party while being a detriment to the other one at the same time.
In other words, promisees must pay the price (consideration) that they agreed to pay the promisor in
order to gain the right to enforce the promisor’s obligation. The requirement of consideration serves an
important purpose, as it protects the promisor from being liable for granting, or relying on, gratuitous
promises.

The doctrine of consideration is governed by four major principles.

(1) A valuable consideration is required, i.e. the act, forbearance, or promise must have some economic
value. Good consideration (natural love and affection or a moral duty) is not enough to render a promise
enforceable.

(2) Consideration need not be adequate but it must be sufficient. Not to be adequate in this context
means that it need not constitute a realistic price for the promise it buys, as long as it has some economic
value. If A promises to sell his £50,000 house to B for £5000, B is giving valuable consideration despite
its inadequacy. £1 is often the consideration in commercial contracts. That it must be sufficient means
sufficient in law. A person’s performance of, or promise to perform, an existing duty usually cannot in
law constitute consideration.

(3) Consideration must move from the promisee. Thus if X promises to give Y £1000 in return for Y’s
promise to give employment to Z, Z cannot enforce Y's promise, for he has not supplied the consideration
for it.

(4) Consideration may be executory or executed but must not be past. For instance, in Eastwood v.
Kenyon, the guardian of a young girl raised a loan to educate the girl and improve her marriage prospects.
After the marriage, her husband promised to pay off the loan. It was held that the guardian could not
enforce the promise as taking out the loan to raise and educate the girl was past consideration, because
it was completed before the husband promised to repay it.

Thereis a presumption for commercial agreements that parties intend to be legally bound. It is generally
presumed that in a commercial transaction, the contracting parties must have the intention to create a
legally binding contract. In other words, if you have signed a contract for business-related activities,
then you will be able to sue the other party if that party does not fulfil the contractual provisions, and
vice versa.

There are legal exceptions to most of these conditions, and all of them are subject to interpretation in
the courts. Furthermore, some contracts do not meet these requirements, such as implied contracts
and those created under promissory estoppel.

If the terms of the contract are uncertain or incomplete, the parties cannot have reached an agreement
in the eyes of the law. An agreement to agree does not constitute a contract, and an inability to agree
on key issues, which may include such things as price or safety, may cause the entire contract to fail. Not
every agreement is a contract, however every contract is an agreement.


http://en.wikipedia.org/wiki/Common_law
http://en.wikipedia.org/wiki/Contract
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NFADIN[EPH TYPES OF CONTRACTS
UNDERSTANDING MAIN POINTS

Read the text and answer the questions:

What criteria are regarded to point out the types of contracts?

What was the requirement for a contract to be valid in the past?

What are the types of contracts considering the form of expressing contractual terms?
What are the types of contracts on the basis of validity? (enforceability)

What are types of contracts on the basis of nature of consideration?

How are the contracts classified on the basis of execution?

oA wWwN =

UNDERSTANDING DETAILS

1. Read the text again and decide if the statements are true or false:
1) Formal contracts under seal have lost some force due to court rulings regarding informal
contracts.
2) Contracts enforceable in law can be expressed orally or in writing.
3) Implied contracts, both in fact and in law, cause no problems to prove in court.

4) An executed contract is a wrong or inaccurate term as the completion of performances by the
parties signifies that a contract no longer exists.

5) In a unilateral contract both parties are equally legally responsible.

)
6) As to the validity of contracts they may be valid, void, voidable, executed or executory.
7) Avoid contract cannot be enforced by the party which didn’t express an acceptance to the offer.
)

8) Voidable as well as void contracts can be performed under some conditions.

2. Explain the following terms and give their equivalents in Lithuanian:

1
2

) to entail legal consequences

) benefit or detriment

3) lost some effect by statute

4) to demonstrate consent

5) quasi contract

6) a misnomer

7) reciprocal promises

8) an executory contract

9) forbearance from the performance
10) to be incapacitated

There are many different types of contracts for different situations regarding different criteria.
Traditionally, a contract was an enforceable legal document only if it was stamped with a seal. The seal
represented that the parties intended the agreement to entail legal consequences. No legal benefit
or detriment to any party was required, as the seal was a symbol of the solemn acceptance of the legal
effect and consequences of the agreement. In the past, all contracts were required to be under seal in
order to be valid, but the seal has lost some or all of its effect by statute in many jurisdictions. Recognition
by the courts of informal contracts, such as implied contracts, has also diminished the importance and
employment of formal contracts under seal.


http://www.oxforddictionaries.com/definition/english/wrong
http://www.oxforddictionaries.com/definition/english/inaccurate
http://www.oxforddictionaries.com/definition/english/name
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Taking into consideration the form of expressing contractual terms, contracts may be classified as
expressed or implied contracts. In an express contract, the parties state the terms, either orally or
in writing, at the time of its formation. There is a definite written or oral offer that is accepted by the
offeree (i.e., the person to whom the offer is made) in a manner that explicitly demonstrates consent to
its terms. For example, where a landlord presents “A” with a pre-printed lease on the apartment that “A”
wants and if he agrees to the terms and signs it, then it is an express, written contract. Another example
is: “l offer to sell you my 1997 Jaguar and after some negotiations, you agree to purchase it on the terms
we have worked out, a bargain for less than 10,000 Euro.” This is an express oral contract.

Contracts implied in fact and contracts implied in law are both a part of implied contracts. A contract
impliedin factis notexpressed verbally by the parties but, rather, suggested from factsand circumstances
that indicate a mutual intention to contract. An implied contract cannot be labelled as implied in law
because such a contract lacks the requirements of a true contract. The term “Quasi Contract”, is
however, a more specific identification of contracts implied in law. Implied contracts depend on the
reason behind their existence. Thus, for an implied contract to develop, there must be some transaction,
act or conduct of a party in order for them to be legally bound. A contract will not be implied if there are
any chances of harm or inequity. If there is no clarity of communication, implication and understanding
between the two parties, the court will not conclude any contractual relationship between the two
parties. If the parties continue to follow their contractual terms, even after the contract has ceased to
exist, an assumption arises that the two parties have mutually agreed to a new contract that has same
provisions as the old contract and a new implied contract is formed.

On the basis of execution, contracts may be classified under: executed, executory, bilateral and
unilateral contracts.

An executed contract is one in which nothing remains to be done by either party. The phrase is, to a
certain extent, a misnomer because the completion of performances by the parties signifies that a
contract no longer exists. An executory contract is one in which some future act or obligation remains
to be performed according to its terms.

The exchange of mutual, reciprocal promises between entities that entails the performance of an act,
or forbearance from the performance of an act, with respect to each party, is a bilateral contract, i.e.
considerations are to be moved in both directions after the contract. A bilateral contract is sometimes
called a two-sided contract because of the two promises that constitute it. The promise that one party
makes constitutes sufficient consideration (see discussion below) for the promise made by the other. A
unilateral contract involves a promise that is made by only one party, i.e. consideration is to be moved
in one direction. The offeror (i.e. a person who makes a proposal) promises to do a certain thing if the
offeree performs a requested act that he or she knows is the basis of a legally enforceable contract.
The performance constitutes an acceptance of the offer, and the contract then becomes executed.
Acceptance of the offer may be revoked, however, until the performance has been completed. Thisis a
one-sided type of contract because only the offeror, who makes the promise, will be legally bound. The
offeree may act as requested, or may refrain from acting, but may not be sued for failing to perform,
or even for abandoning performance once it has begun, because he or she did not make any promises.

On the basis of enforceability contracts may be valid, void or voidable. Valid contracts satisfy all the
conditions prescribed by law. The terms void or voidable contracts are often confused. Even though these
two contract types seem similar, they are actually completely different. A contract that is “void” cannot
be enforced by either party. The law treats a void contract as if it had never been formed. A contract
will be considered void, for example, when it requires one party to perform an act that is impossible or
illegal. Void contracts are unenforceable by law. Even if one party breaches the agreement, you cannot
recover anything because essentially there was no valid contract. Some examples of void contracts
include: contracts involving an illegal subject matter such as gambling, prostitution, or committing a
crime; contracts entered into by someone not mentally competent (mental illness or minors); contracts
that are against public policy because they are too unfair; contracts that restrain certain activities (right
to choose who to marry, restraining legal proceedings, the right to work for a living, etc.).


http://legal-dictionary.thefreedictionary.com/Bilateral+Contract
http://legal-dictionary.thefreedictionary.com/Voidable
http://www.legalmatch.com/law-library/article/public-policy-lawyers.html
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A “voidable” contract, on the other hand, is a valid contract and can be enforced. Usually only one
party is bound to the contract terms in a voidable contract. The unbound party is allowed to cancel the
contract, which makes the contract void. Voidable contracts are valid agreements, but one or both of
the parties to the contract can void the contract at any time. As a result, you may not be able to enforce
a voidable contract: contracts entered into when one party was a minor. (The law often treats minors
as though they do not have the capacity to enter a contract. As a result, a minor can walk away from a
contract at any time); contracts where one party was forced or tricked into entering it; contracts entered
when one party was incapacitated (drunk, insane, delusional).

The main difference between the two is that a void contract cannot be performed under the law,
whereas a voidable contract can still be performed, although the unbound party to the contract can
choose to void it before the other party performs.

N =A\BII\[€RER REMEDIES

UNDERSTANDING MAIN POINTS

Read the text and decide if the statements are true or false:

1.

Having the right contract means the possibility to avoid the failure of performance of contractual
obligations.

Breach of contract may be the cause to prosecute the party failing to fulfil the terms of the
contract.

In different jurisdictions the remedies for breach of contract cases are similar.

4. Sometimes, breach of contract cases may be settled in mediation rather than by judge.

Remoteness is an important concept in deciding the amount of damages and ordering specific
performance.

6. Specific performance, an injunction, rescission and rectification, all are discretionary remedies.

7. Rectification of the document can be carried out without court ruling.

UNDERSTANDING DETAILS

Read the text again and find the defined terms in the text:

10.

1. A means of legal reparation

2. The official power to make legal decisions and judgements

3.

4. Decision that an agreement is no longer effective and refusal to fulfil or discharge the agreement,

Intervention in a dispute in order to resolve it; arbitration

obligation, or debt

The amount of money that a court orders to be paid to someone in return for something that has
been lost or damaged

An order given by a court stating that a contract for work must be carried out exactly as it was
written, rather than someone receiving money instead

. A writ (order) issued by a court ordering someone to do something or prohibiting some act after

a court hearing

The act of officially ending a law, taking back a decision, or saying that an agreement no longer
exists

A remedy whereby a court orders a change in a written document to reflect what it ought to
have said in the first place

The right to choose something, or to choose to do something, according to what seems most
suitable in a particular situation


http://www.wisegeek.com/what-is-mediation.htm
http://www.oxforddictionaries.com/definition/english/legal
http://www.oxforddictionaries.com/definition/english/reparation
http://www.oxforddictionaries.com/definition/english/official
http://www.oxforddictionaries.com/definition/english/legal
http://www.oxforddictionaries.com/definition/english/decision
http://www.oxforddictionaries.com/definition/english/judgement
http://www.oxforddictionaries.com/definition/english/intervention
http://www.oxforddictionaries.com/definition/english/dispute
http://www.oxforddictionaries.com/definition/english/arbitration
http://www.oxforddictionaries.com/definition/english/fulfil
http://www.oxforddictionaries.com/definition/english/agreement
http://www.oxforddictionaries.com/definition/english/obligation
http://www.oxforddictionaries.com/definition/english/debt
http://dictionary.cambridge.org/dictionary/business-english/amount
http://dictionary.cambridge.org/dictionary/business-english/money
http://dictionary.cambridge.org/dictionary/business-english/court_1
http://dictionary.cambridge.org/dictionary/business-english/order_1
http://dictionary.cambridge.org/dictionary/business-english/paid
http://dictionary.cambridge.org/dictionary/business-english/return_1
http://dictionary.cambridge.org/dictionary/business-english/lose
http://dictionary.cambridge.org/dictionary/business-english/damage_2
http://dictionary.cambridge.org/dictionary/business-english/order_1
http://dictionary.cambridge.org/dictionary/business-english/court_1
http://dictionary.cambridge.org/dictionary/business-english/state_2
http://dictionary.cambridge.org/dictionary/business-english/contract_1
http://dictionary.cambridge.org/dictionary/business-english/work_1
http://dictionary.cambridge.org/dictionary/business-english/carry_1
http://dictionary.cambridge.org/dictionary/business-english/money
http://dictionary.cambridge.org/dictionary/business-english/act_1
http://dictionary.cambridge.org/dictionary/business-english/officially
http://dictionary.cambridge.org/dictionary/business-english/end_2
http://dictionary.cambridge.org/dictionary/business-english/law
http://dictionary.cambridge.org/dictionary/business-english/agreement
http://dictionary.cambridge.org/dictionary/business-english/long_1
http://dictionary.cambridge.org/dictionary/business-english/right
http://dictionary.cambridge.org/dictionary/business-english/situation
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Having the right contract is always a good idea, but no matter how much protection it offers, no contract
can prevent a breach of contract by the other party. A breach of contract is failing to perform any term
of a contract, written or oral, without a legitimate legal excuse. This may include not completing a job,
not paying in full or on time, failure to deliver all the goods, substituting inferior or significantly different
goods, not providing a bond when required, being late without excuse, or any act which shows the
party will not complete the work. Breach of contract is one of the most common causes of law suits for
various damages or other legal remedies.

If you enter into a contract and it is breached, there are several possible remedies available to you.
Breaches of contract occur when one party refuses to perform their obligations under the contract or
performs them defectively.

The remedies for breach of contract cases may depend on the jurisdiction in which a contract is valid.
In many cases, a party who is dealing with a breach of contract may sue the other party in court. In such
a case, a judge may decide to rule in either party’s favour and apply the remedies applicable based on
the jurisdiction’s laws. In some cases, however, the parties in a breach of contract case may attempt to
reach an agreement without going to court. For example, a breach of contract case may be settled in
mediation rather than in a courtroom.

Repudiation. If the other party breaches a condition of the contract, you may be able to ‘repudiate’ the
contract to terminate it and claim damages for your loss - or to ‘affirm’ the contract and claim damages.

Typically, the remedy for breach of contract is an award of money damages. Damages are essentially of
two types and are intended to restore the claimant to the position they would have been in had the
contract been performed satisfactorily. In the UK there is no concept of ‘punishment’in damages, so the
settlements reflect the actual loss only. General damages are awarded for unquantifiable losses, such
as loss of amenity, physical inconvenience and so on. Special damages are awarded for quantifiable
losses, such as loss of profits.

For an innocent party to obtain substantial damages he must show that he has suffered loss as a result
of the breach (remoteness) and the amount of his loss (measure). It is up to the party in breach to argue
that the innocent party has failed to mitigate his loss.

Remoteness of loss. The innocent party may only recover damages for loss suffered as a result of the
breach provided it is not too remote. The aim of damages is to put him in the position he would have
been had the contract been properly performed.

The principles of remoteness are given in Hadley v Baxendale ([1854] 9 Exch. 341) and provide that the
following losses are recoverable:

+ All'loss which flows naturally from the breach.

« All loss which was in the contemplation of the parties at the time the contract was made as
probable results of the breach.

If the loss does not fall within the above categories, then it will be too remote and will not be recoverable.

A less commonly used remedy is ‘specific performance’ — where one party goes to court to obtain an
order of the court that the other party will specifically carry out their contractual obligations. A decree
by the court to compel a party to perform his contractual obligations is usually only ordered where
damages are not an adequate remedy. Specific performance is often ordered in relation to building
contracts because the contract deals with results rather than the carrying on of an activity over a period
of time and it usually defines the work to be completed with certainty (Jeune v Queens Cross Properties
Ltd [1973] 3AIIER 97). The court has broad discretion to award specific performance and in exercising this
discretion it takes into account various specific factors. Specific performance is an equitable remedy
granted at the court’s discretion.


http://www.wisegeek.com/what-is-a-jurisdiction.htm
http://www.wisegeek.com/what-is-mediation.htm
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Like specific performance, an injunction is an equitable remedy and therefore only granted at the
discretion of the court. It is awarded in circumstances where damages would not be an adequate remedy
to compensate the claimant because the claimant needs to restrain the defendant from starting or
continuing a breach of a negative contractual undertaking (prohibitory injunction) or needs to compel
performance of a positive contractual obligation (mandatory injunction).

Other equitable remedies are rescission and rectification. Rescission terminates the contract, and the
parties are restored to the position of never having entered into the contract in the first place. The cases
in which the equitable remedy of rescission may be granted is when a party has been induced to enter
into a transaction by a misrepresentation, whether fraudulent or innocent, by the other party.

Rectification is the correction of the document if it does not correctly express the common intention
of the parties to it. Leases, contracts and certain registers of companies may be rectified on application
to the court. Parties to a document may, by agreement, rectify it without the court’s consent, provided
that the rights of third parties are not affected.

POINTS miel REMEMBER

1. offeror and offeree

Offeror is a person or entity who makes a specific proposal to another (the offeree) to enter into a
contract.Offeree is a person or entity to whom an offer to enter into a contract is made by another
(the offeror).

Why can’t an offeror revoke an offer for a unilateral contract once an offeree has begun performance?

2. promisor and promisee

Promisor is a person or entity who makes a promise or a contractual commitment. The promisor
is often referred to as the obligor.

Promisee is a person or entity to whom a promise has been made The promisor is the party that
makes the promise, while the promisee is one the receiving end of the promise.

Consideration is either some detriment to the promisee (in that he may give value) or a benefit to the
promisor (in that he may receive value).

3. equitable remedies

Equitable remedies are judicial remedies (specific performance, injunction, rescission, rectification)
developed by courts of equity from about the time of Henry VIl (dating to the twelfth century) to
provide more flexible responses to changing social conditions than was possible in precedent-
based common law. Equitable remedies are awarded when a legal remedy such as money
damages cannot adequately redress the injury.

4. forbearance

Forbearance is the action of refraining from exercising a legal right, especially enforcing the
payment of a debt, e.g. deliberately choosing not to claim for a debt.

Forbearance may take the form of extra time allowed to come up with the overdue payment in return
for the borrower’s promise to make regular payments in the future.

5. shall and must

Shall and must are virtually identical in meaning, however shall is usually deemed to be the more
formal of the two and is used only in contracts, legislation or similar documents.


http://en.wikipedia.org/wiki/Judicial_remedies
http://en.wikipedia.org/wiki/Equity_%28law%29
http://en.wikipedia.org/wiki/Henry_VII_of_England
http://en.wikipedia.org/wiki/Precedent
http://en.wikipedia.org/wiki/Common_law
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Shall means has a duty to, must is required to, may has discretion or permission to and will
expresses a future contingency. As seen here, shall is used when a person or entity has a duty to
perform a certain act. Must is used if the sentence’s subject is an inanimate object, in other words,
where the subject is not a person or a body on which a duty can be imposed

6. should

The main function of the word should is to express a duty, necessity or strong recommendation
etc. (i.e. You should get your flu shot). But the term usually only suggests a duty, rather than
imposing one (i.e. You should get your flu shot = it would be wise to get a flu shot but there is no
obligation). For this reason, the inclusion of should in contracts often produces ambiguity and is
best avoided.

7.can

Although the terms can and may are frequently used interchangeably, can is often used to mean
to be able to (= to have the ability to do something), while may means to be permitted (= allowed
to do something).

8. may
To be permitted; to be at liberty; to have the power

Although, in some contexts, the use of can instead of may is acceptable to indicate permission to
do something, to avoid uncertainty, it is always advisable to use may when drafting.

9. in the event of + noun

This prepositional phrase is used in legal English to refer to a possible future event or its
consequence.

This will reduce the chance of serious injury in the event of an accident.

I R:ADING COMPREHENSION AND VOCABULARY TASKS I

Task 1. Match the verbs or their forms from box A with the nouns from box B as they are used in

the texts.
A
pursue, reach, adopt, meet, constitute, sign,  sue,
enforce, breach, manifest
B
assent, purpose, party, requirements, agreement,
contract, obligation, article

What other verb-noun collocations with the given verbs do you know? Write them into your
notebook.
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Task 2. Match these terms with their definitions.

1) statute

a) agreement about something, agreement in opinion, in a course of action

2) explicit

b) fully and clearly expressed or demonstrated; leaving nothing merely implied

¢) alaw passed by a parliament, council etc. and expressed in a formal document

4) bargain

d) lack of equity; unfairness; favouritism or bias

5

)
)
3) consent
)
) mutual

e) to stop; discontinue: to come to an end

f) experienced or expressed by each of two or more people or groups about

6) inequity the other; reciprocal

g) an agreement or contract establishing what each party will give, receive, or

7) misnomer . .
perform in a transaction between them

8) cease h) to limit or hamper the activity, growth, or effect of

9) revoke i) bring a civil action against; to start civil proceedings in court

10) restrain j) anincorrect or unsuitable name or term for a person or thing

11) sue k) to take back or withdraw; annul, cancel, or reverse; rescind or repeal

Task 3. Make antonyms using proper prefixes.

1) certain 8) valid

2) complete 9) possible

3) advantage 10) legal

4) equity 11) enforceable
5) bound 12) understanding
6) capacitated 13) atsent

7) formal

Task 4. Choose the correct word or phrase to complete the sentences.

1. Acontractisalegally exchange of promises or agreement between parties that the law

will enforce.
A. promising C. offering
B. binding D. charging

2. Breach of a contract is recognized by the law and can be provided.

A. detriments C. punishment

B. alimony

3. In common law jurisdictions there are three key elements to the creation of a contract: they are offer
and acceptance, and an intention to create legal relations.

A. consideration C.terms

B. motivation D. waiver


http://dictionary.reference.com/browse/nothing
http://dictionary.reference.com/browse/equity
http://en.wikipedia.org/wiki/Law

/ UNIT 3. CONTRACT LAW [/

4, Acontractwhichis___ in fact is one in which the circumstances indicate that parties have
reached an agreement even though they have not done so expressly.
A. refrained C. waived
B. terminated D. implied

5. In some circumstances a court will order a party to perform his or her promise (an order of "specific
performance") or issue an order, known as an "injunction", that a party should _____ from
doing something that would breach the contract.

A.remedy C. refrain
B. resolve D. restrain
6. Ifthe____ of the contract are uncertain or incomplete, the parties cannot have reached an

agreement in the eyes of the law.

A. interactions C.awards

B. terms D. statutes

7. Inthe case of artificial persons, i.e. corporations, their
corporation was created.

capacity depends upon how the

A. contractual C. contractible
B. contractive D. contractionary
8. Yourlackof ____ with the terms of the agreement can be considered a breach of contract.
A. compliant C. compliance
B. completion D. complement

Task 5. Complete the following table.

VERB NOUN ADJECTIVE

valid
accept
repudiation ,
remedy
, incapacitated
imply
argument
try
intentional
constitute



http://en.wikipedia.org/wiki/Implied_in_fact_contract
http://en.wikipedia.org/wiki/Specific_performance
http://en.wikipedia.org/wiki/Specific_performance
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Task 6. Fill in the gaps with the necessary words in their correct form. Choose from:

override, discretion, promise, remedies, enforce, repudiate,  binding, sue,
incapacitate, detriment, consideration, terms, contracts, induces, forbearance
Contracts are promises that the law will (1) .The law provides (2) __ if a

promise is breached or recognizes the performance of a promise as a duty. Contracts arise when a duty
does or may come into existence, becauseofa (3)_____ made by one of the parties. To be
legally (4) as a contract, a promise must be exchanged for adequate (5)
Adequate consideration is a benefitor(6) ______ which a party receives which reasonably and
fairly 7) _____ them to make the promise/contract. For example, promises that are purely
gifts are not considered enforceable because the personal satisfaction the grantor of the promise may
receive from the act of giving is normally not considered adequate consideration. Certain promises
that are not considered (8) may, in limited circumstances, be enforced if one party has
relied to his detriment on the assurances of the other party.

Contracts are mainly governed by state statutory and common (judge-made) law and private law.
Private law principally includesthe ©9) ___ of the agreement between the parties who are
exchanging promises. This private law may (10) ____ many of the rules otherwise established
by state law. Statutory law may require some contracts be put in writing and executed with particular
formalities.

Task 7. Match these terms to their definitions and use the terms in the extract from the sample
of Standard Services Agreement. HEREOF is used twice.

Contract language

1) hereof a) having passed information to someone officially

2) in accordance with b) of this

3) undertaking ¢) give (someone) the right to something
4) remedied d) in agreement with something; in conformity with something
5) upon notice e) liquidation, closing of a company or selling its assets
6) in the event f) legally redressed

7) winding-up g) regarded as; considered

8) entitle h) by whatever means

9) howsoever i) business

10) deemed j) if it should happen; in case

2.4 TERM AND TERMINATION

a) Thisagreement shall be effectiveonthedate 1) ______ and shall continue, unless terminated sooner
2) Clause 2.4 (b), until the Completion Date.

b) Either party may terminate this 3) in writing if:

I. the other is in breach of any material obligation contained in this Agreement, which is not 4)
____________ (if the same is capable of being remedied) within 30 days of written notice from
the other Party so to do; or
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Il. a voluntary arrangement is approved, a bankruptcy or an administration order is made or a
receiver or administrative receiver is appointed over any of the other Party’s assets or an 5)
___________ or a resolution or petition to wind up the other Party is passed or presented
(other than for the purposes of amalgamation or reconstruction) or any analogous procedure in
the country of incorporation of either party or if any circumstances arise which6) ____ the

Court or a creditor to appoint a receiver, administrative receiver or administrator or to present a
petition or make a winding-up order in respect of the other Party.

If the Buyer is a consumer and the Distance Selling Directive (97/7/EC) (the “Directive”) applies to
this Agreement, the Buyer may terminate this Agreement within the relevant timescales prescribed
by the regulations or laws in the relevant Member State which implement the requirements of the
Directive in respect of a right for the Buyer to withdraw from a contract. 8) of
termination in accordance with this Clause 2.4(c), the liability of the Buyer to the Service Provider
shall be as prescribed in the Directive or in any regulations or laws implementing its requirements in
the relevant Member States.

Any termination of this Agreement9) __ occasioned) shall not affect any accrued rights
or liabilities of either Party nor shall it affect the coming into force or the continuance in force of any
provision10) __ which is expressly or by implication intended to come into or continue in
force on or after such termination.

2.5 RELATIONSHIP OF THE PARTIES

The Parties acknowledge and agree that the Services performed by the Service Provider, its employees,
agents or sub-contractors shall be as an independent contractor and that nothing in this Agreement

shall be 11)

to constitute a partnership, joint venture, agency relationship or otherwise

between the parties.

Task 8. Read and analyse both Lithuanian and English versions of the extracts from the

Copyright Agreement. Give English equivalents to the underlined Lithuanian legal terms.

AUTORINE SUTARTIS Nr. COPYRIGHT AGREEMENT No.
20.. M. ceeeeeee oevee d. wOf eeneee. , 20..

" " "

Uzdaroji akciné bendrové The joint stock company “

—_—

jmonés kodas , esanti company code ........ , establishment address

Vilnius, Lietuvos Respublika (toliau vadinama . Vilnius, the Republic of Lithuania

- Uzsakovu), atstovaujama direktoriaus ( to as - the“Client”), represented
by , the director

ir and

asmens kodas , gyve-
(toliau sutartyje vadinamas

nantis
— Autoriumi),

toliau abu bendrai vadinami — Salimis, sudaré
Sig autorine sutartj (toliau vadinama Sutartimi):

1 straipsnis. Sutarties dalykas

1.1. Autorius jsipareigoja pagal Sios Sutarties
salygas ir terminus sukurti ir perduoti

Uzsakovui Sios Sutarties 1.2. dalyje nurodyta

__________ , personal code ____
residing (hereinafter referred to as
— the “Author”), hereinafter referred to as - the
“ *, have concluded this agreement
(hereinafter referred as the “Agreement”):

Article 1. The subject of the Agreement

1.1. According to the terms and conditions of this
Agreement to the Client
the Author’s work, defined at the Article 1.2




74

autorinj darbg bei autoriaus_turtines teises
j Sios Sutarties 1.2. dalyje nurodyta autorinj
darba, o UZsakovas jsipareigoja uz tai
sumokéti Autoriui Sutarties 4 straipsnyje
numatyta autorinj atlyginima.

1.2. Autorinis darbas - pagal Uzsakovo
pateikiama uzsakyma, kuris yra Sios
Sutarties priedas, sukurta kompiuteriné
programa, atitinkanti Lietuvos Respublikos
autoriy ir gretutiniy teisiy jstatyme
numatytus autoriy teisiy objekty kriterijus
bei paprastai tokio pobidzio objektams
taikomus reikalavimus.

1.3. Autorius yra tiesiogiai atsakingas uz
Autorinio darbo tinkama atlikima.

4 straipsnis. Autorinis atlyginimas

4.1. Uz Autorinio darbo atlikimg UzZsakovas
Autoriui moka i$ viso ----------------- eury
autorinj atlyginima. | Sia suma yra
iskaiciuoti visi mokesciai, susije su Autorinio
darbo atlikimu, o taip pat visi mokesdiai,
kuriuos yra privaloma sumokeéti uz tokio
pobudzio honorara.

4.2. Uzsakovas jsipareigoja sumokéti Autoriui
14 procenty autorinio atlyginimo per 25
darbo dienas nuo Sutarties pasiraSymo.

4.3. Uzsakovas jsipareigoja sumokeéti Autoriui 25
procenty autorinio atlyginimo per 25 darbo
dienas nuo 40 procenty darby pagal Sia
Sutartj uzbaigimo ir priémimo pagal Saliy
pasirasyta priémimo perdavimo akta.

4.4. Uzsakovas jsipareigoja sumokéti Autoriui
25 procenty autorinio atlyginimo per 25

darbo dienas nuo 60 procenty darby pagal
Sig Sutartj uzbaigimo ir priémimo pagal
saliy pasirasyta priemimo perdavimo akta.

4.5. Uzsakovas jsipareigoja sumokéti Autoriui 25
procenty autorinio atlyginimo per 25 darbo
dienas nuo 80 procenty darby pagal Sia
Sutartj uzbaigimo ir priemimo pagal saliy
pasirasyta priémimo perdavimo akta.

4.6. Uzsakovas jsipareigoja sumokéti Autoriui
likusig autorinio atlyginimo dalj per 25
darbo dienas nuo galutinio Autorinio darbo
perdavimo — priémimo akto pasiraSymo
dienos.

4.7. Uzsakovas, mokédamas Autoriui autorinj
atlyginima, iS tokio atlyginimo sumos
iSskaiciuoja ir sumoka visus pagal Lietu-

of the Agreement, also to
the Author’s work, defined at the Article 1.2
of the Agreement, and the Client shall pay
for this to the Author the g
indicated in the Article 4 of this Agreement.

1.2. The Author’s work — computer program,
created according to the Client’s order, that
is an Annex to this Agreement, and satisfying
the criteria for copyright subjects, indicated
in the of the Republic of
Lithuania, also requirements usually applied
to the subjects of such nature.

1.3. The Author is directly responsible for proper
performance of the Author work.

Article 4. The Author’s remuneration

4.1. The Client shall pay to the Author for the
performance of the Author's work the
Author’s remuneration, which is

Euro in total. all taxes,
related to the creation of the Author’s work,
as well as for such kind

of remuneration.

4.2. The Client shall pay to the Author 14
percent of the Author’s remuneration
from signing this

Agreement;

4.3. The Client shall pay to the Author 25
percent of the Author’s remuneration within
25 business days from conclusion of 40
percent of works under this Agreement and
acceptance

4.4 to the Author 25
percent of the Author’s remuneration
within 25 business days from conclusion of
60 percent of works under this Agreement
and acceptance according to the transfer-
acceptance act, signed by the Parties;

4.5. The Client shall pay to the Author 25
percent of the Author’s remuneration
within 25 business days from conclusion of
80 percent of works
and acceptance according to the transfer-
acceptance act, signed by the Parties;

4.6. The Client shall pay to the Author the rest
part of the Author’s remuneration in 25
business days from the day of signing the
final of the Author’s work.

4.7. When paying to the Author the
Author’s remuneration, the Client
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5.1.

8.1.

8.2

8.3.

vos Respublikos jstatymus privalomus
mokescius.

5 straipsnis. Konfidencialumas

Be iSankstinio rastiSko UzZsakovo
sutikimo, Autorius neturi teisés nei pats
naudoti, nei perduoti ar atskleisti kitiems
asmenims jokiy tarnybiniy, komerciniy ar
technologiniy paslapc¢iy, slaptojo know-
how, slaptos techninés informacijos ar kitos
konfidencialios informacijos, susijusios
su Uzsakovo veikla, kurig Autorius gavo
ar suzinojo darbo pagal Sig sutartj metu,
iSskyrus atvejus, kai atskleisti minéta
informacijag Lietuvos Respublikos valstybés
institucijoms yra reikalaujama pagal
Lietuvos Respublikos jstatymus.

8 straipsnis. Baigiamosios nuostatos

Si Sutartis yra sudaryta lietuviy ir angly
kalbomis dviem egzemplioriais i$ kuriy po
viena yra atiduota kiekvienai i$ Saliy. Esant
nesutapimams tarp lietuvisko ir anglisko
teksty, turi biti vadovaujamasi lietuvisku
tekstu.

Visi Sios Sutarties pakeitimai ir papildymai
jforminami rastiskais Saliy susitarimais.

Dél viso kito, kas nenumatyta Sioje Sutar-
tyje, Salys vadovaujasi Lietuvos Respublikos
jstatymais.

8.1.

8.2. All

8.3.

all the taxes, that are
obligatory from the sum of the remuneration
under the laws of the Republic of Lithuania.

Article 5. Confidentiality

The Author has no right without
of the Client neither to use

official, commercial or technological
secret, secret know-how, secret technical
information or other confidential
information, that is related to the activity of
the Client, that was got or got known during
the work under this agreement, except
cases, when to disclose
this information to the institutions of the
Republic of Lithuania under the laws of the
Republic of Lithuania.

Article 8. Final provisions

This Agreement in
Lithuanian and English in duplicate,
giving one of each to the Parties.

between Lithuanian
and English text of the Agreement,
Lithuanian text

shall be
executed in written Agreements of the
Parties.

The Parties for everything else
follow the laws of the
Repubilic of Lithuania.

The list of phrases to be used in the English version of the Copyright Agreement (Task 8)

disclose to other persons,

Law on Copyright and Related Rights,

Author’s remuneration,
hereinafter referred, "Parties",
shall withhold and pay,
shall prevail,
the Client shall pay,

it is required,

economic rights,

this sum shall include,
all taxes that have to be paid,
according to the transfer-acceptance act,
under this Agreement,
has been executed,

that is not defined in this Agreement,

the Author shall create and transfer,
a written consent,
within 25 business days,
signed by the Parties,
transfer-acceptance act,
in case of discrepancies,

the amendments and supplements of the Agreement
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(CRVNIVVENE FOCUS

MODAL VERBS

Task 1. Insert the missing modal verb (may, must, shall).

1. Neither Party assign or transfer all or any part of its rights under this
Agreement without the consent of the other Party.

2. This Agreement not be amended for any other reason without the prior
written agreement of both Parties.

3. The Company promptly notify the Stockholders if any Company Subsidiary

pay any Tax Authority a fine.

4. The Work be suspended by the Owner as provided in Article 14 of the General
Conditions.

5. Either Party terminate this Agreement upon notice in writing if the other is in

breach of any material obligation contained in this Agreement, which is not remedied within 30
days of written notice from the other Party so to do.

6. This Agreement come into force on the day of its signing and shall be valid until
the complete implementation of the obligations of Parties under this Agreement.

7. The Company , from time to time, agree variations of the prices in respect
of local promotions and market conditions.

8. The Party that violated its obligations under this Agreement, compensate all losses

that occurred to the other Party.

9. This Agreement be governed by the laws of the jurisdiction in which the Buyer is

located.

10. There be a mistake, this document is absolutely misleading.

Task 2. Two colleagues are discussing a negotiation that went wrong. Complete the dialogue
with words from the list. Bear in mind the rules of conditional clauses.

aslongas, if, in case, unless(2), I, d(2), «can, wouldhave, ‘dhave,
wouldn’t have, have happened
PlJan, (1) _______ you'vegotamoment,(2) _____ I have a word with you?
J.Sure.3) it doesn’t take too long. I've got a meeting in five minutes. Is it about the contract
we lost.
P. Yes. What went wrong? Do you think we (4) got the deal if we (5) ____
offered a better price? Maybewe (6) ___ lost the business.

J. No, | don't think the problem was the price.

P. No? Was it a problem with the delivery time? If we (7)
we been more successful?

given a shorter delivery time, (8)

J. No, the delivery time was OK.
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P.Hmm, this is strange. We really should find out what wentwrong (9) _____ a situation like this
happens in the future. You know, (10) ___ we learn from our mistakes, we, (11) ___ lose
more orders. Now, Jan, tell me what do you think could really (12)___ ?

P.Oh?

J. Do you know who it was?

P. Er, it was me.

COMMUNICATION

NEGOTIATION

Negotiation is the process that is used to achieve agreement about the goals and the outcome of the
situation. It is a communication process that we are involved with every day, at home, at work, socially as
we attempt to reach agreement with others. Negotiation involves discussions about allocation of goods
and services, about opportunities and issues related to conditions and timing. The discussions may
fail if the negotiation process is not successful. Therefore, you need not only skills for dealing with this
process but master the appropriate and correct language for negotiations. Negotiation language makes
full use of sequencing and linking (Our main objective is ..., There are five items ..., first(ly), second(ly), then,
furthermore, moreover, lastly, finally); conditional forms are the cornerstone of negotiations (If you accept
the condition, we will ..., If you gave us a discount we could/would ...); in making proposals and suggestions
the use of polite forms such as We would ... Would you mind if ... Could we ... May we... is essential.

The following list names key functions and useful language for basic negotiations.

Starting up

| wondered if | could start by mentioning/saying ...

We've got a busy agenda ahead of us, so why don‘t we start up?
If you don’t mind, let’s get started/down to business.

OK, let's get started, shall we?

Proposing the

As we see it, the main objective of our meeting is ...

agenda We're looking to accomplish/achieve ...

There are/We've got four/five items on the agenda.

We'd like to go over ... first/then ... last.
Setting and | will give a presentation/a brief outline of ...
clarifying ... is going to take notes/minutes.
positions ... would like to say a few words about ...

What sort of figure are we talking about?

Please feel free to interrupt/to ask questions.

If anything is unclear, please ask me.

Do we agree to discuss ...?

If we understand you correctly, you're interested in/you‘d like (to)
Dealing with | Let me just check | understand you correctly
conflict We're afraid that ...

Perhaps we could ... instead of ...
Maybe we could consider ...
That sounds a bit/little risky.
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I'm afraid this doesn‘t really solve our problem.

I think we should look at the points we agreed on ...
Let us explain our position ...

Could you tell us why you feel like that?

It is in our joint interests to resolve the issue ...

Playing for I'd like to think about it.
time I'm sorry, but I'll have to consult my colleagues about that.
Perhaps we could adjourn for a little while.

Making Can we make a suggestion?
offers and We propose/suggest/advise ...
concessions | think we should ...

Why don‘t we ...7
How about/What about ...?
We'd prepared to offer you a better price if you increased your order.

Bargaining Would you be willing to accept a compromise?

What if we offered you an alternative?

If you are unable/can’t ... we'll have to look/go elsewhere.
We're prepared to offer you ...

I'm afraid we could only accept this on one condition.
We could consider ...

..aslongas ...

... on one condition ...

... provided that ...

.. unless you ...
Closing and Let's recap on our main points.
agreeing We've agreed to the following ...

We seem to be hearing agreement.

We still have some outstanding issues such as ...
Do you agree with our summary?

Is there anything you'd like to add?

Great! We've got a deal.

We look forward to a successful partnership.

Breaking off | think we have gone as far as we can.

negotiations | It's a pity we couldn’t reach agreement this time.

Unfortunately we appear unable to settle our differences.

It would be better if we looked for some independent arbitrator.

A big service providing company is negotiating a contract with Rosaly, Ltd., a Taiwanese company, for
the manufacturing of PC mainboards. Joseph is the Production Manager for Rosaly and Clare Close is
the Purchasing Manager for service providing company.

Their negotiation dialogue is not in the right order; place the sentences from their conversation
into the right order. The first and the last sentences are in the right place. (Pay attention to the
highlighted phrases and expressions, characteristic to the negotiation language).

C.: What is your production situation now? Do you have the capacity to provide us with a
substantial number of units?

(A)-J.: What did you have in mind regarding specifications?

(B)-J.: Provided that you give us sufficient notice, we have the production capacity to meet your
needs. What sort of quantities are you looking for?
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(C)- J.: No problem. We can do that.

(D)-J.: Before | answer that, could you tell me what you were thinking about in terms of delivery
dates?

(E)-C.: We are considering an initial quantity in excess of 200,000 units, with additional similar
quantities ordered on a quarterly basis.

(F)-C.: We would like units for both P4 and AMD CPUs. About 20% would be for entry-level desktops,
40% would be for business use and the remaining 40% for multimedia use. Supposing we placed an
order for 200,000 units for the second quarter of 2014 and follow-up orders of 200,000 units for each of
the following three quarters, what unit price could we expect?

(G)-C.: We were thinking about delivery dates of 120 days following our order.

(H)-J.: On the condition that we would have such a delivery period, we could offer a 5% discount
on the larger order.

(D-J.. Aslong as we are clear on your specifications and have 30 days before beginning production,
we could offer a unit price of NT$1,700.

(J)- C.: If we doubled the number of units in our order, what discount on the unit price could we
receive?

(K)-J.: Supposing we offered a compromise discount of 6.5% on the larger order, would that
satisfy you?

(L)-C.: OK.It's agreed then.

(M)-C.: Ithink we can live with that providing you supply good technical support and documentation
in Italian.

(N)-C.: If you could offer an 8% discount, then we could agree to place the larger order.

J.: Thank you.

Make the direct remarks below more diplomatic using the words in brackets (modals in the past
(would, could, might, etc.), negative questions, the -ing forms, rephrased negatives (not very,
not able, not in a position), softeners (unfortunately, with respect).

1. That's impossible. (unfortunately / would not)

2. We hoped you'd pay a deposit today (were hoping / able)

3. Thisis too expensive. (unfortunately / would)

4. We're not interested in your economy model. (would / less)

5. It will be difficult to sell the idea to my boss. (unfortunately / may / very easy)

6. We should be near a decision by now. (Shouldn’t / a bit nearer?)

7. We can't pay straight away. (afraid / might not)

8. Afixed interest rate would be a good idea. (wouldn‘t / better?)

9. This is difficult for us to accept. (would / a little / the moment)

10.We have to spend more time looking for a compromise here. (should / little?)

Suggest what you could say in the following situations. Use the phrases from the list of useful
language for basic negotiations.

Situation 1

After a long negotiation, you have reached agreement and now plan a meal in a local restaurant with
the other party in the negotiation.

Situation 2

Your efforts to reach agreement have been unsuccessful. It is late. End the negotiation but offer
some hope.
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Situation 3

A colleague has asked you to cooperate on a project, but after long discussion you feel you cannot
participate because of fundamental disagreement. It is important that you continue to work in other
areas.

Situation 4

You want to repeat an order with a supplier but they are trying to increase prices by 20%. You cannot
agree to this. End your discussions.

Situation 5
A customer is asking you to supply goods in a month. This is physically impossible. End the discussion.

DISCUSSION

Read the following cases and try to solve the disputes giving your arguments.

1. John, a homeowner, answers the telephone and listens to a solicitor make a five-minute sales pitch
for Weed Gardening Services. John responds, “No, thank you,” and hangs up. Two days later, John
returns home from work to find a crew gardening in his yard and a bill for $200 sitting on the porch.
When John tells the Weed representative that he never asked for this service, Weed responds by
saying, “It looks much better, doesn't it? You got the service, now pay for it.” John agrees that the
work was of good quality, but refuses to pay for it. He is later served with a summons to appear in
magistrate court because of this dispute.

A. For Weed Gardening Services, because Weed performed good quality services for John.
B. For John, because he did not accept Weed’s offer.

2. Harry drops by Mack’s house and finds him working on his old pickup truck in the driveway. Mack
kicks the truck and exclaims to Harry, “This piece of junk isn’t worth a tank of gas - you can have it.”
Harry says thanks and the next day comes by with his SUV to tow away the pickup. Mack stops him
and says the truck is working now. Harry goes to court and claims that the truck Mack promised him
was worth $500 and Mack should pay him that amount.

A. For Mack, because there was no consideration for the transaction.
B. For Harry, because Mack promised him the pickup truck, and that created a contract.
C. For Mack, because Harry never accepted his offer.

3. Mike puts an ad in the newspaper stating that he wants to sell his truck for $500. James goes to
Mike’s home and tells him that he is interested in buying the truck. After looking at it, James hands
Mike $500 in cash, which Mike puts in his pocket. Just then, Steve drives up and tells Mike that he’ll
give him $600 for the truck. Mike hands James back his $500 and sells the truck to Steve. James sues
Mike for breach of contract.

A. For Mike, because there was no offer and acceptance.

B. For Mike, because he gave the money back to James.

C. For James, because once Mike accepted the money, the deal was closed.
D. For Mike, because he didn't specifically say why he was taking the money.

4. Brunhildaand Frank had a valid contract under which Frank would buy all of the fruit from Brunhilda’s
orchard. A fire swept through Brunhilda’s orchard just before the harvest, destroying all of the fruit
trees. Brunhilda tells Frank that she will not be able to supply him with the fruit. Frank sues Brunhilda
for breach of contract.

A. For Brunhilda, because it has become impossible for her to perform the contract.

B. For Frank, because Brunhilda did not supply him with fruit as they had agreed.
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10.

Green Company has a contract with Red Company to buy 400 golf balls, to be delivered to Green
Company on July 16. The contract states that “time is of the essence.” On July 18, Red Company
delivers the 400 golf balls to Green Company. Green Company refuses to accept the golf balls
because of the delay and sues Red Company for breach of contract.

A. For Green Company, because the late delivery of golf balls constituted a material breach.
B. For Red Company, because the delivery was only two days late.

Mr. Brown makes a contract for Mr. Yellow to do repair work to his living room, which is to be finished
by June 3. Mr. Yellow comes down with a bad case of the flu and is delayed in finishing the work. He
is able to complete the work on June 8. Mr. Brown sues Mr. Yellow for breach of contract.

A.In Mr. Brown'’s favour, because Mr. Yellow’s delay was a material breach of the contract.
B. In Mr. Yellow’s favour, because the breach was minor.

Jeff makes a contract with Acme Farms to buy 1000 apples for $200, which is the average price for
apples at that time. The contract specifies that Jeff must have the apples by April 2 so that he can
make his specialty apple pies to sell to Yummy Bakery. On March 15, Acme Farms informs Jeff that
they will not be able to meet his order. On April 4, Jeff files suit against Acme Farms for breach of
contract and wins the case. Jeff asks for consequential damages that will reimburse him for the
amount of profit that he would have been paid by Yummy Bakery if he had been able to make his
apple pies. Acme presents evidence proving that Jeff had not even tried to find substitute apples,
even though he had sufficient time before his deadline and there were other farms nearby that
could have supplied him with apples for the same $200 price.

A. Jeff should not recover any damages because he did not look for another apple supplier.

B. Jeff can recover damages, but such recovery should be reduced by the amount that he
could have avoided if he had tried to buy his apples elsewhere.

C. Jeff should get full damages that include the amount that he would have been paid by
Yummy Baker for his apple pies.

Tory and Cathy entered into a contract under which Cathy was supposed to provide the floral
arrangements for Tory’s wedding on May 23. The day of the wedding arrives, but Cathy does not
deliver the floral arrangements. Cory is devastated and feels that her wedding was ruined by the lack
of floral arrangements. She sues Cathy successfully for breach of contract and then asks for punitive
damages because her wedding was ruined. The evidence presented at court only shows that Cathy
did not deliver the arrangements because she had accidentally written the wrong delivery date on
her calendar.

A. Only award compensatory damages and not punitive, because there is not sufficient
evidence to prove that Cathy had the requisite mental state for an award of punitive
damages.

B. Award punitive damages, because Cathy should have known that the breach would ruin
Cory’s wedding.

Amy and Ben make a contract. Ben breaches, so Amy puts an end to the contract. Amy’s action will
constitute a

A. termination.
B. cancellation.
C. both of the above.
D. none of the above.

Stephens Co. and Boyd's Inc. contract in writing for Boyd's to buy from Stephens 100 cases of sterile
gauze pads a month for twelve months. The contract states, among other things, “Either party may
end this Agreement by giving written notice to the other party at least ten calendar days before
the date on which the notice is to take effect.” On June 16, Boyd's hand delivers a written notice to
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Stephens, saying only this: “We are putting an end to our contract pursuant to the provision therein.
This notice is to take effect as soon as possible under the applicable clause of the contract.”

A. The contract will be terminated before the end of June.

B. The contract will be cancelled before the end of June.

C. The contract is terminated immediately when Stephens receives the notice.
D. The contract is cancelled immediately when Stephens receives the notice

11. Seller publishes a catalogue listing prices for various office supplies. Buyer mails an order for 100
boxes of paper clips at the catalogue price. Seller ships the clips upon receiving the order. Ten days
later, Seller sends an invoice to the Buyer, billing the Buyer according to the terms in the catalogue.

A. The catalogue constitutes an offer.

B. Buyer’s order was an offer.

C. Seller’s shipment was an offer.

D. Seller’s shipment was a rejection and counteroffer.

12. Betty has a piece of paper saying the following. “I offer to sell Betty Buyer the farm known as ‘Stone
Bluff’ for $300,000 . This offer to remain open for five days from today. [Signed] Sam Seller, May 17,
2003" Betty has not done anything yet.

A. The offer cannot be revoked until May 21, 2003.

B. The offer cannot be revoked until May 22, 2003.

C. The offer can be revoked at any time.

D. The offer cannot be revoked because it qualifies as a “firm offer” under the UCC.

13. A physician says to his patient, Gwen, “l guarantee you a 100% good hand after surgery.” Gwen
had suffered from a bad hand for years because of an injury. The physician had talked to Gwen over
the course of several months, suggesting the surgery to her because it involved a kind of surgery of
particular interest to the physician. Through his negligence, the physician makes the hand even worse
after surgery that it was before. He is liable

A.In tort.

B. On an express contract.
C. On an implied contract.
D. All of the above.

14. Stephen has been offered a large and lucrative job that will require all summer and that would
preclude him from doing Harold’s job during that time. He asks you whether he can take that job.

A. Yes, because there is no consideration yet for his arrangement with Hugh.
B. Yes, because Stephen and Harold have not even reached the stage of offer and acceptance.

C. Yes. Although Stephen and Harold have entered into a contract, its enforcement is barred
by the statute of frauds.

D. No, because Stephen is already bound by a contract to Harold

Law has its own secret language, even the most innocent phrases have hidden meanings. The
practicing lawyer collected the most commonly used phrases in contract negotiations and
matched them with their real meanings. They are given to you randomly, match them.
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What contract lawyers say What contract lawyers mean

“We're aiming to get this signed by the
end of the month”

We're screwing you, but if | say this enough
times you might believe it

“Could we have a quick breakout session?”

You'll be cross when | say no, so I'm going
to blame it on my client

“Our standard terms and conditions are
balanced”

We do use that clause in that way, but you might
not buy our product if | admitted it

“That’s our standard clause”

Only the Finance Director knows why we use
this clause, and he’s too busy to speak to you

“Our parent company requires us to
have this clause”

We're expecting you to give in on everything

“We don't use that clause in that way”

| need to phone my golf buddy to tell him
I'm going to be late

“l understand why you take that position”

I'll get fired if | change even a comma of it

“We've made lots of compromises
in this negotiation”

We deliberately chose an extreme starting point
so we could guilt you into submission

“I need to take instructions on this point”

The real deadline is next month, but I'm going
to Barbados for three weeks on Monday

“We need to get this finalised by the end of the
week..”

| agree with you, but | can’'t be too pragmatic in
case my client thinks I'm weak

FOLLOW-UP

m
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UNIT 4

TORTS

Civil law refers to the area of law relating to people’s rights and agreements between private individuals
as opposed to criminal law. Civil law is sometimes referred to as private law as distinct from public law.
It also is used to describe law involving relationships among persons and organizations. One of the
branches of civil law is the law of torts. A tort is a civil wrong that unfairly causes someone else to suffer
loss or harm resulting in legal liability for the person who commits the tortious act resulting in personal
injury or damage to property. Tort is sometimes viewed as the causes of action which are not defined
in other areas such as contract. In this unit the following areas of tort law are covered: 1) General Issues
of the Law of Torts, 2) Types of Torts and 3) Liability and Remedies.

In this unit you will understand the differences between crimes and torts and learn the vocabulary
necessary to communicate on the issues of the law of torts. In the Communication section you will
learn the structure and signposting language of presentations and practice making presentations in
public. The Grammar section of the unit covers the formation of indirect questions. You will also get
acquainted with the peculiarities of translation of the terminology of torts. In the Discussion section,
and will have opportunity to analyse and discuss the cases involving different types of torts.

Blagelis YOU READ

1. In your opinion, if a person claims that he did not want to harm anyone and did something
accidentally, will his act be a crime?

Can every wrongful act be defined as crime?

If someone wrote an article with untrue information about you, what would you do?

Which legal ways of compensating wrong do you know?

What compensation could you get for personal injuries? Would you go to court or would you try
to settle the argument with the person who caused you injury?

vk wN

KEY Vocabulary

tort, lawsuit,  tortiously, tortious, claimant, plaintiff, defendant, liable,
tangible, non-tangible, nuisance,  trespass, defamation, inducement, allegation,
product liability,  statutory torts, fiduciary, punitive damages, intentional tort, assault,
battery, false imprisonment, intentional infliction of emotional distress,  trespass to land,
trespass to chattels, conversion, incursion, defamation, slander,  libel, fraud,
negligence, culpable, proximate cause, nuisance,
dignitary torts, injurious falsehood,  wilful detention, act, omission, damages,
punitive damages, restitutionary damages, replevin,  ejectment, property lien,
equitable,  restraining order,  strict liability,  vicarious liability
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MATCH THE WORDS WITH THEIR DEFINITIONS

a) going onto somebody else’s land or entering somebody else’s

1) battery property without permission

b) the act or offence of saying something false or malicious that damages

2) conversion .
) somebody’s reputation

) tort of acting carelessly towards others so as to cause harm entitling

3) assault . .
) . the injured party to claim damages

d) the unlawful use of any physical force on another person, including

4) trespass . . . .
) P beating or offensive touching without the person’s consent

e) afalse statement that harms the reputation of an individual, business,

5) libel L :
product, group, government, religion, or nation

6) slander f) a violent physical or verbal attack

g) a wrongdoer; an individual who commits a wrongful act that
7) nuisance injures another and for which the law provides a legal right to seek
compensation

8) negligence h) tort dealing with a person’s property, misappropriation of property

9) invasion of privacy | i) the unlawful detention of a person against his will

j) the intrusion into the personal life of another person, without just

10) false imprisonment
cause

k) afalse and malicious published statement that damages somebody’s
11) defamation reputation. It can include pictures and any other representations that
have public or permanent form.

[) something not allowed by law because it causes annoyance, irritation,
12) tortfeasor harm or offence, either to the general public or to an individual
person

M=A\BIIN[€WH THE LAW OF TORTS: GENERAL ISSUES

UNDERSTANDING MAIN POINTS

Read the text about general issues of the law of torts and answer the questions:

What is a tort?

Are torts the same as crimes?

For who are the duties under the law of torts mandatory?
What are statutory torts?

Which EU directive protects consumers’ rights?

vk N =

UNDERSTANDING DETAILS

1. Answer the questions:

1) What does it mean to behave tortiously?
2) What happens when one person harms another?
3) What is the main difference between torts and breaches of contract?
4) What is the party who brings the lawsuit called?
5) Who is the defendant?
)

6) Which torts protect land?
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7) What happens when defamation is committed?

8) How are statutory torts created?

9) Why was the Product Liability Directive of the European Union adopted?
10) What might manufacturers of defective products face?

2. Insert the missing prepositions:

1) grounds a lawsuit

2) mandatory all the citizens

3) to be liable the tort

4) tosue intentional incursions

5) the scope the application of tort law

6) toimpose duties private parties

7) liability defective products

8) compensation available contractual actions

Tort is a legal term that means civil wrong, as opposed to a criminal wrong, that is recognized by law as
grounds for a lawsuit. Unlike obligations created through a contract, the duties imposed under tort
law are mandatory for all citizens in that jurisdiction. Somebody behaves tortiously when they harm
other peoples’ bodies, property or legal rights or breach a duty owed under statutory law. When
one person commits a tort upon another, the injured person is entitled to remedies under the law. The
person who brings the lawsuit is called the claimant/plaintiff, and the person who is sued is called the
defendant. The defendant may be found liable for the tort.

The dominant action in tort is negligence, which is used to protect people’s bodies and property,
including non-tangible economic interests. There are certain torts that specially protect land, such
as nuisance, which is strict liability for neighbours who interfere with another’s enjoyment of their
property. Trespass allows owners to sue for intentional incursions by people on their land. There is
a tort for false imprisonment, and a tort of defamation, where someone makes an unsupportable
factual allegation to damage the reputation of another. There are statutory torts, creating product
liability and sanctions against anti-competitive companies. The foundation of labour law in the modern
welfare state also begins with tort, as a weapon to control unions. And now the scope of the application
of tort law spreads every day.

A statutory tort is like any other, by imposing duties on private parties, except that they are created
by the legislature, not the courts. One example is in consumer protection, with the Product Liability
Directive in the European Union, where businesses making defective products that harm people must
pay for any damage resulting. Liability for defective products is strict in most jurisdictions. The theory of
risk spreading provides support for this approach. Since manufacturers are the ‘cheapest cost avoiders,’
because they have a greater chance to seek out problems, it makes sense to give them the incentive to
guard against product defects.

Tort is sometimes viewed as the causes of action which are not defined in other areas such as contract
or fiduciary law. However, tort and contract law are similar in that both involve a breach of duties. If
both apply and different standards apply for each, courts will determine which is the most applicable.
Circumstances such as those involving professional negligence may involve both torts and contracts.
The choice may affect time limits or damages, particularly given that damages are typically relatively
limited in contract cases while in tort cases non-economic damages such as pain and suffering may be
awarded. Punitive damages are relatively uncommon in contractual cases versus tort cases. However,
compensation for defective but not unsafe products is typically available only through contractual
actions.
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Torts can be compared with crimes and contracts in order to better understand the differences between
them.

Public wrongs (the Crown/the state represents
the people)

Deterrence, retributivism (punishing for the
harm done), restitution (reasserting rights of
the victim)

Finds the defendant’s guilt beyond reasonable
doubt

Private wrongs between individuals

Remedies harm, returns the claimant to original
state

Proves on the balance of probabilities

The claimant brings action after the defendant

. The Crown/the state brings prosecution
causes him harm

Achieving justice limited to the Crown’s/the

Can find justice even without prosecution , e
state’s decision

Tort Law ‘ Contract Law
Involuntary involvement Voluntary involvement
- . Contractual obligations imposed by parties on
Obligations from circumstances, duty of care celf 9 P yp
Obligations can apply to all society Applicable only to parties in the agreement
Backward looking, imposed after the harm Forward looking, meant to predict the future

N=ABDIIN[EWPH TYPES OF TORTS

UNDERSTANDING MAIN POINTS

Read the text about types of torts and answer the questions:

What are the main types of torts?

What are the torts against the person?

What economic and dignitary torts do you know?
Which torts are the basis of most personal injury cases?
What is the difference between libel and slander?

vk N =

UNDERSTANDING DETAILS

1. Answer the questions:

1) What is the main difference between intentional torts and negligence?
2) Do dignitary torts cause any tangible injury to a person or his property?
3) What are dignitary torts aimed at?
4) What do economic torts protect people from?
5) What are the four components of the tort of negligence?
6) What is the proximate cause?
7) What examples of private and public nuisance can you give?
8) Why was the tort of nuisance created?
9) Does the tort of nuisance protect only the rights of the general public?
10) Which detention constitutes false imprisonment?
11) What examples of false imprisonment can you give?
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2. Explain the differences between:

1
2) emotional distress and bodily harm
3) assault and battery

4

) intentional torts and negligence
)
)

)
5) claimant and defendant
)

)

)

)

trespass to land and trespass to chattels

6
7
8
9) robbers and hostages

private nuisance and public nuisance
battery and defamation
libel and slander

Intentional torts are any intentional acts that are reasonably foreseeable to cause harm to an
individual, and that do so. Intentional torts have several subcategories.

Torts against the person harm or restrict the person of the plaintiff. They include assault, battery,
false imprisonment, and intentional infliction of emotional distress.

Property torts involve any intentional interference with the property rights of the plaintiff. Those
commonly recognized include trespass to land, trespass to chattels, and conversion.

Dignitary torts are torts that cause no tangible injury to a person or his property, but rather cause
intangible harm to his reputation. These may include defamation, slander, libel, invasion of privacy,
and disclosure.

Economic torts include common law fraud and tortious interference with contractual or business
relationships. They protect people from interference with their trade or business. They are likely to
involve pure economic loss. The principal economic torts are:

« injurious falsehood and trade libel,
+ conspiracy,
« inducement of breach of contract,

- tortious interference (such as interference with economic relations or unlawful interference with
trade),

« negligent misrepresentation.

Trespass to land involves the “wrongful interference with one’s rights in property. It is not necessary to
prove that harm was suffered to bring a claim, and is instead actionable per se. While most trespasses to
land are intentional, British courts have held liability holds for trespass committed negligently. The main
element of the tort is interference. This must be both direct and physical, with indirect interference
instead being covered by negligence or nuisance. Interference covers any physical entry to land, as
well as the abuse of a right of entry, when a person who has the right to enter the land does something
not covered by the permission. If the person has the right to enter the land but remains after this right
expires, this is also trespass. It is also a trespass to throw anything on the land.

In tort law, negligence is a type of tort or delict that can be either criminal or civil in nature. The tort of
negligence is the broadest of the torts and is the basis of most personal injury cases. Negligence means
conduct that is culpable because it misses the legal standard protecting individuals against forseeably
risky, harmful acts of other members of society. Negligent behaviour towards others gives them rights
to be compensated for the harm to their body or property. A person is negligent in law, on the basis of
four components.
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+ He or she must have had a duty of care towards a claimant.

+ He or she must have breached that duty. The tortfeasor directly caused the injury. Due to the
defendant’s actions the claimant suffered an injury.

«  There must be a factual causal connection between the breach and the harm.
«  The harm must not be too remote a consequence of the breach, known as legal causation.

Obviously, whether any given injury can be brought as a negligence claim depends upon whether
a lawyer can convince a court that the defendant owed the claimant a duty of care to not inflict the
particular injury at issue.

Proximate cause should also be taken into consideration. It means that you must be able to show that
the harm was caused by the tort you are suing for. The defence may argue that there was a prior cause
or a superseding intervening cause. A common situation where a prior cause becomes an issue is the
personal injury car accident, where the person re-injures an old injury. For example, someone who has
a bad back is injured in the back in a car accident. Years later he is still in pain. He must prove the pain
is caused by the car accident, and not the natural progression of the previous problem with the back.
A superseding intervening cause happens shortly after the injury. For example, if after the accident the
doctor who works on you commits malpractice and injures you further, the defence can argue that it
was not the accident, but the incompetent doctor who caused your injury.

Nuisance is an act which is harmful or offensive to the public or a member of it and for which there is a
legal remedy. The tort of nuisance allows a claimant to sue a defendant for most acts that interfere with
their use and enjoyment of their land. For example, noise pollution from airports is usually remedied
through nuisance claims. Nuisance can be either public or private.

Private nuisance is the interference with the right of specific people. Nuisance is one of the oldest causes
of action known to the common law, with cases framed in nuisance going back almost to the beginning
of recorded case law. Nuisance signifies that the “right of quiet enjoyment” is being disrupted to such a
degree thatatortis being committed. The law of nuisance was created to stop such bothersome activities
or conduct when they unreasonably interfered either with the rights of other private landowners (i.e.,
private nuisance) or with the rights of the general public (i.e., public nuisance)

Public nuisance is an unreasonable interference with the public’s right to property. It includes conduct that
interferes with public health, safety, peace or convenience. The unreasonableness may be evidenced by
statute, or by the nature of the act, including how long, and how bad, the effects of the activity may be.

Defamation means tarnishing the reputation of someone. It is divided into two parts, slander and
libel. “Libel”, “slander”, and “defamation” are commonly used as synonyms in ordinary language, at least
in Britain and Ireland. However, those jurisdictions that distinguish “libel” and “slander” as legal concepts
do so on the following broad basis: defamatory communication in writing is termed “libel” while one
made via the spoken word is termed “slander”. However, because the underlying distinction is between
permanent and transient communications, some jurisdictions regard all defamatory communications
(even spoken statements) broadcast on radio or television as “libel”. A libel is a malicious defamation
expressed either by writing or printing or by signs, pictures, effigies or the like; tending to blacken the
memory of one who is dead, or to impeach the honesty, integrity, virtue or reputation, or to publish
the natural or alleged defects of one who is alive, thereby exposing him to public hatred, contempt or
ridicule; or to cause him to be avoided or shunned or to injure him in his office, business or occupation.

Abuse of process and malicious prosecution are often classified as dignitary torts as well. Malicious
prosecution is acommon law intentional tort, while like the tort of abuse of process, its elements include


http://en.wikipedia.org/wiki/Duty_of_care
http://en.wikipedia.org/wiki/Abuse_of_process
http://en.wikipedia.org/wiki/Malicious_prosecution
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intentionally (and maliciously) instituting and pursuing (or causing to be instituted or pursued) a
legal action (civil or criminal) that is

brought without probable cause and
dismissed in favour of the victim of the malicious prosecution.

In some jurisdictions, the term “malicious prosecution” denotes the wrongful initiation of criminal
proceedings.

False imprisonment is a tort, and possibly a crime, wherein a person is intentionally confined without
legal authority. To prevail under a false imprisonment claim, a claimant must prove: (1) wilful detention;
(2) without consent; and (3) without authority of law. False imprisonment is a common law felony and a
tort. It applies to private as well as governmental detention. When it comes to public police, the proving
of false imprisonment is sufficient to obtain a writ of habeas corpus. The following are false imprisonment
scenarios:

The taking hostage of a bank’s customers and employees by bank robbers.

The detention of a customer by a business owner (e.g., a hotel operator, an apartment owner, or
a credit card company) for the failure to pay a bill.

Certain situations arising from controversial legislation, like California’s Assembly Bill 1421, Laura’s
Law.

A robber in a home invasion ties hostage up and takes them to a separate room.

=VA\DJIN[ERCH | IABILITY AND REMEDIES

UNDERSTANDING MAIN POINTS

Read the text and answer the questions:

v N =

What are the three major types of remedies to compensate wrongs in the law of torts?
What kinds of damages do you know?

What can an injunction prohibit?

What is strict liability?

What is vicarious liability?

UNDERSTANDING DETAILS

1. Decide if the statements are true or false:

1

w N

)
)
)
)

N

Damages can be awarded by the court as are monetary compensation for civil wrongs.
The amount of damages depends on the tortfeasor’s gains.
Ejectment may help recover property that was stolen.

Placing a lien on the real property of the defendant may help the claimant to get compensation
for a civil wrong.

Equitable remedies include monetary damages.

A restraining order prevents the defendant from making contact with or coming near to the tort
victim.

Injunctions are common in negligence tort claims.

Strict liability makes a person liable for the damage and loss caused by his acts or omissions.

trict liability enables the claimant to sue an employer for the damage caused to him by their
employee, which was caused “in the course of employment”.


http://en.wikipedia.org/wiki/Tort
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6. Vicarious liability assigns liability for an injury to a person who did not cause the injury but who
has a particular legal relationship to the person who did act negligently such as an employer and
an employee.

2. Make nouns from the following verbs:

1
2
3
4) to eject

) toinfringe
)
)
)
5) to harass
)
)
)

to omit
to lose

6) to defend
7) toclaim
8) to employ

3. Write the defined remedies and other means to restore the claimant’s position before
a tort was committed:

1) Monetary compensation for loss or injury

2) Damages intended to reform or deter the defendant and others from engaging in conduct
similar to that which formed the basis of the lawsuit

3) A court order to the defendant to refrain from doing something

4) Aform of court order that requires a party to do, or to refrain from doing, certain acts

5) A court action to force someone to leave a property which he is occupying illegally

6) Legal right to hold someone’s goods or property and keep them until a debt has been paid

7) An action for the recovery of goods or chattels wrongfully taken or detained

A person has certain interests which are protected by law. These interests can be protected by a court
awarding a sum of money, known as damages, for infringement of a protected interest; alternatively, by
the issuing of an injunction, which is a court order, to the defendant to refrain from doing something.
The paradigm tort consists of an act or omission by the defendant which causes damage to the claimant.
The damage must be caused by the fault of the defendant and must be a kind of harm recognised as
attracting legal liability. This model can be represented: act (or omission) + causation + fault + protected
interest + damage = liability.

Legal remedies for torts

Also known as “damages”, these are monetary payments made by the defendant for the purpose of
compensating the victim for their injuries, losses, and pain/suffering. These are calculated according to
the victim’s losses rather than the tortfeasor’s gains. Punitive damages may be added in some types
of tort claims.

Restitutionary remedies: These are also meant to restore the claimant to a position of “wholeness”, as
close as possible to their state before the tort occurred. These can include:

« Restitutionary damages are similar to damages, except that they are calculated based on the
tortfeasor’s gain rather than the claimant’s losses.

» Replevin allows the victim to recover personal property that they may have lost due to the
tort. For example, they may recover property that was stolen.

« Ejectment occurs where the court ejects a person who is wrongfully staying on real property
owned by the claimant. This is common in instances of continuing trespass.


http://www.legalmatch.com/law-library/article/punitive-damages.html
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« Property lien: If the defendant cannot afford to pay damages, a judge may place a lien on their
real property, sell the property, and forward the proceeds to the tort victim.

Equitable remedies: These are available where monetary damages will not adequately restore the
victim to wholeness. These can include:

« Temporary restraining order: Victims of physical harm or harassment may obtain a restraining
order, which prevents the defendant from making contact with or coming near to the claimant.

« Temporary or permanent injunction: An injunction may either prohibit unlawful activity by the
defendant or it may order them to take affirmative steps. Injunctions are common in trespassing
and nuisance tort claims.

Strict liability is a standard for liability which may exist in either a criminal or civil context. A rule
specifying strict liability makes a person legally responsible for the damage and loss caused by his acts
and omissions regardless of culpability. It is the imposition of liability on a party without a finding of fault
(such as negligence or tortious intent). The claimant needs only prove that the tort occurred and that
the defendant was responsible. The law imputes strict liability to situations it considers to be inherently
dangerous. It discourages reckless behaviour and needless loss by forcing potential defendants to take
every possible precaution. It also has the effect of simplifying and thereby expediting court decisions
in these cases. An example of strict liability is the owner of a tiger rehabilitation centre. No matter how
strong the tiger cages are, if an animal escapes and causes damage and injury, the owner is held liable.
Another example is a contractor hiring a demolition subcontractor that lacks proper insurance. If the
subcontractor makes a mistake, the contractor is strictly liable for any damage that occurs.

Vicarious liability in tort law refers to the idea of Mr A being liable for the harm caused by Mrs B,
because of some legally relevant relationship. An example might be an employer and an employee.
You can sue an employer for the damage to you by their employee, which was caused “in the course
of employment”. So if a shop employee spilled cleaning liquid on the supermarket floor, you could sue
the employee who actually spilled the liquid or, sue the employers (the later option is more practical as
they are more likely to have more money). The law replies “since your employee harmed the claimant in
the course of his employment, you bear responsibility for it, because you have the control to hire and
fire him, and reduce the risk of it happening again.” Thus, in a broader sense, vicarious liability is the
responsibility of any third party that had the “right, ability or duty to control” the activities of a violator.

POINTS miel REMEMBER

1. tort and crime

A tort is a wrongful act that injures or interferes with another’s person or property. A tort case is a
civil court proceeding. The accused is the “defendant” and the victim is a claimant. The charges are
brought by the claimant.

If the defendant loses, the defendant has to pay damages to the claimant/plaintiff.

Tort cases are heard in civil proceedings.

A crime is a wrongful act that the state has identified as a crime. A criminal case is a criminal
proceeding. The accused is also called a “"defendant”. The victim is the person who has been hurt.
The charges are brought by the government. If the defendant loses, the defendant must serve a
sentence. A fine is paid to the government and there is possible restitution to the victim.

The defendant was charged with manslaughter.

The same act may be both a crime and a tort. A person may face a criminal action by the state and
a civil action by the claimant.


http://www.legalmatch.com/law-library/article/permanent-injunction-lawyers.html
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2. tort and delict

In common law countries (the UK, the USA) the word tort is preferred while in Continental law
countries (most European countries) the word delict is usually used.

Torts may result from negligent but not intentional or criminal actions.

The exact meaning of delict varies between legal systems but it is always centred on the Roman law idea
of wrongful conduct.

3. liable to and liable for

Liable means that the defendant was found legally responsible in a civil case: liable to the people,
liable for what a person did.

The defendant was found liable to the claimant for negligence.

4. damage and damages

Damage means harm, detriment or injury for which damages (monetary compensation) can be
awarded by the court.

Mr Brown sued Mr White for property damage.

Damages in tort are generally awarded to place the claimant in the position that would have been
taken had the tort not taken place.

He was seeking damages.

5. act and omission

Actis any action by a person. Omission is failure to act (or doing nothing) which can also be culpable.
Jane lived with her aunt, who was suddenly taken ill and could no longer feed herself or call for help.
Jane was convicted of manslaughter because she neither fed her aunt, nor called for medical help. This
is an example of omission.

I :-~DING cOMPREHENSION AND VOCABULARY TASKS GG

Task 1. Fill in the gaps with the necessary words in their correct form. Choose from:

action, compensation, conviction, crime, damages, injunction, negligence,

prosecute, punishable, sue, tort, tortfeaser, tortious, victim, wrongful

Torts and Crime

_______ (1) law is not the same as criminal law. A (2) often leads to two very different
branches of the law, one being tort law, the other criminal law. Say, | punched you in the nose. This
would be a crimeand ____ (3) in court. The state would (4) me on behalf of
society and not on behalf of the victim. Any fine handed out against me as a sentence would not go
tothe (5) but would go to the government. That same punch would also give rise to an
__________ (6) under tort law, where you would (7) me for causing you an injury and your
suit would ask the court to order me to compensate you, asking for an amount which, as best as can be
done, the pain and inconvenience a broken nose is worth. Any (8) the court would order

me to pay would go to you.

But crime and tort also have very different legal process. Criminal proceedings require proof beyond
reasonable doubt whereas the tort action only requires proof based on evidence.Acriminal ____
(9) is by no means an automatic entitlement to compensate under tort law. In fact, some judges do not
want to accept a criminal court’s finding that there has beena _____ (10) act, an injury and a
direct link between this act and the injury while considering a tort lawsuit based on the same incident.
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Task 2. Match the beginnings of sentences in A with their endings in B.
Standard of Care: The “Reasonable Man”

A
1. Negligence is the omission to do something which a reasonable man, guided upon those
considerations which ordinarily regulate

2. The defendants might have been liable for negligence, if, unintentionally, they omitted to do that
which a reasonable person

3. Sothe law judges all persons

4. The judge is not allowed to superimpose his or her standards upon a given situation, complete with
the judge’s weaknesses and biases;

5. Thus, in negligence cases which go before a jury, the judge cannot tell the jury to ask themselves

would have done, or did that which a person taking reasonable precautions would not have done.
according to one standard.

the conduct of human affairs, would do, or doing something which a prudent and reasonable man
would not do.

wnN =

4. if “they would have acted differently,” but “how would the reasonable person have acted.”
5. instead, the judge must superimpose the standard of the “reasonable man.”

Task 3. Insert the missing prepositions:

Case A

The facts:

The plaintiffs owned a house adjoining a cricket ground. Cricket had been played (1)_____ the ground
@_____ a long time before the house had been built. The plaintiffs complained (3)______ damage
caused 4)____ cricket balls and loss of enjoyment of their property. They broughtan action (5)_____
the cricketclub (6)____ private nuisance seeking damages (the common law remedy) and an injunction

(an equitable remedy) to prevent cricket being played (7)_____ the ground. The cricket club argued
that it had done everything that was possible to stop the balls coming (8) the plaintiff's garden,
including erecting a fifteen foot high fence.

Held:

The cricket club were liable (9)_____ the plaintiff (10)
was made (11)__ them but a majority (12)
preventing the playing of cricket.

_____ private nuisance. An award of damages
the Court of Appeal refused to grant an injunction

Lord Denning (the head of the Court of Appeal):

The court when deciding whether to exercise its equitable jurisdiction and grant an injunction must
have in mind that it is under a duty to consider the public interest. Where the effect of granting an
injunction would be to prevent cricket being played on a ground where it had been played for seven
years or so, the special circumstances are such that the public interest must prevail (13)_____ the
hardship (14)_____ the individual householders who were deprived (15) the ability to enjoy, in
peace and quiet, their house and garden while cricket was being played.
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CaseB
The facts:

The plaintiff owned a house next door (1)_____ the defendant’s factory. Sometimes black smoke
(2)_____ the factory chimneys would blow across the plaintiffs’ garden. The plaintiffs sued the owners
of the factory complaining (3)_____ damage caused (4) plants in their garden (5)_____ smoke
andloss (6) enjoyment of their property. They sought damages and injunction to prevent the
defendants using their premises as a factory.

Held:

Theowners(7)_____ the factory were liable (8)
The plaintiffs were awarded damages (10)____ their plants and granted aninjunction
restricting the use (12)_____ the defendants’ property. It was r