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Abstract. Moral harm is a form of harm that is felt and perceived
quite individually by everyone. Given this fact, many articles have already
been written that have tried to unify all of the principles and approaches
to it.

The purpose of this article is to deconstruct the general approaches
to moral damage in Ukraine through the prism of history and to compare
the path already traveled with the one that has just begun, in the direction
of which Ukraine will move in the near future.

The scientific value of this article lies in the study of modern ap-
proaches to moral damages which have recently emerged in Ukraine. This
article clearly shows changes in the approach to the legal understanding
of aspects of moral damage that are reflected in practice. This article also
shows the use of the same norms in Ukraine with different interpreta-
tions at different times.
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Introduction

The study of moral harm has always provoked heated debates through-
out the scientific community. First of all, this is due to the subjective as-
sessment of this concept by each scientist. The situation becomes even
more interesting when the concept of compensation for moral damage
goes beyond scientific discussions and takes practical form in the form of
court decisions. To date, in connection with Ukraine’s path to European
integration, the practice of addressing moral damage has begun to change,
and therefore a new path in this matter requires fresh scientific analysis.

In this article we will consider the concept of moral damage from a
practical point of view, analyze the jurisprudence of Ukraine from inde-
pendence to the most relevant court decisions, analyze some examples of
moral damage in European countries, and, most importantly, answer the
question of “Does the practical application of the institute of moral dam-
age in Ukraine correspond to modern trends?”

This article is relevant for Ukraine as jurisprudence in the field of
moral damage has changed dramatically over the past year, and therefore
the established scientific positions need to be updated to keep up with the
times.

Because this topic is new, very few scientific articles have been writ-
ten on it. Some of those that have been written include: S. Koroied’s “Com-
pensation for moral damage as a way to protect consumer rights: novelties
of case law” (2020), and Mykhailo Shumylo’s “Quasi-regulatory role of the
legal opinions of the supreme court on the example of the case of compen-
sation for non-pecuniary damage in the family dispute” (2021).

1. The concept of moral damage and the determination
of the amount of non-pecuniary damage

To begin with, it is necessary to define the concept of moral damage.
If we derive one definition for this term, it can be noted that moral dam-
age is any damage that is caused to a person not of a physical nature, but
in the form of severe mental suffering, the inability to fulfill their desires,
or the deterioration of mental ties with others. In other words, the damage
that occurs inside a person, but can be objectively perceived by the rest of
the world.
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Another issue is how to determine the amount of non-pecuniary
damage and, accordingly, the amount of compensation for this non-pe-
cuniary damage. To date, there is no law that would regulate the deter-
mination of the amount of non-pecuniary damage. Courts, in resolving
disputes for compensation for non-pecuniary damage, rely on the general
principles of civil law which are defined in Article 3 of the Civil Code
of Ukraine: “fairness, good faith and reasonableness.” In determining the
amount of compensation, the courts pay attention to the nature of the
non-pecuniary damage and the time during which the suffering contin-
ued. As an example of determining the amount of compensation, we can
observe Resolution of the Supreme Council of the Supreme Court of De-
cember 15,2020, in case No. 752/17832/14-c: “In determining the amount
of compensation for non-pecuniary damage, the court of first instance
took into account the depth of physical and mental suffering caused to
the victim, obstacles to the implementation of their life plans, as well as
the requirements of reasonableness and fairness and reached a reasonable
conclusion about compensation for non-pecuniary damage.™

The essence of the case was the unjustified detention of a person by
law enforcement agencies, which caused moral suffering to the person,
the violation of social status, and efforts to restore it. As can be seen from
the court’s decision, using the general principles of civil law, the following
were determined: the fact of non-pecuniary damage; under what circum-
stances the damage was caused; what is the relevant damage; and what
consequences it caused for the victim.

From this example and from the analysis of case law, it can be con-
cluded that the courts, guided by the general principles of civil law, can
determine the amount of compensation for non-pecuniary damage, de-
spite the lack of legislation to determine the amount of compensation.

On the other hand, other examples of non-pecuniary damage com-
pensation methods can be found. “In England there is an appropriate Tar-
iff Compensation Scheme which is used to compensate for damage caused
by crime. Conceptually, it is divided into 25 different parts, in each part

! ,,Civil Code of Ukraine of January 16, 2003, No. 435-1V (as amended on 16-12-
2020)”, CIS Legislation, Article 3, accessed 7 April 2022, https://cis-legislation.com/
document.fwx?rgn=8896.

2 “Resolution of the Supreme Council of the Supreme Court. 2020. Ne 752/17832/14-
c. 15 December 20207, KPM.UA, accessed 7 April 2022, https://kmp.ua/uk/docu-
ments/the-resolution-of-the-supreme-court-as-of-november-10-2020/.
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for a specific crime there is a clearly defined amount of compensation.
When using this Scheme, all the features of a particular case are not taken
into account.”

As can be seen from this example, the English legal system is based on
a purely positivist approach to the amount of compensation for non-pe-
cuniary damage. In the author’s opinion, such unification deprives the
victim of the right to protect their rights in full, because it is obvious that
each person suffers from moral damage in a completely different way, and
therefore it is impossible to protect the rights of all citizens with a unified
approach to determining the amount of compensation.

2. Grounds for the claim for compensation for non-pecuniary
damage

Another interesting issue is the grounds for the claim for compensa-
tion for non-pecuniary damage in Ukraine. Compensation for non-pecu-
niary damage should be expressly provided for in the law or in contract.
This position is based on Article 611 of the Civil Code of Ukraine, which
provides that for breach of obligation there are consequences provided by
contract or law.*

2.1. Example of the claim for compensation for non-pecuniary
damage

For an illustrative example, take a situation where a member of a co-
operative wants to sue the cooperative for non-pecuniary damage. The
plaintiff notes that the actions of the cooperative caused them moral suf-
fering and distress. The plaintiff is a member of a cooperative that oper-
ates in accordance with the Law on Cooperation and the charter of the
cooperative.

The Resolution of the Supreme Court of Ukraine “On Judicial Prac-
tice in Cases of Compensation for Moral (Non-pecuniary) Damage” in
paragraph 1, item 5, states the following: “the court must clarify the nature
of legal relations of the parties in each case of compensation for non-pe-

3 M. Zabara, “Theoretical issues of determining moral (non-property) damage in the

legislation of Ukraine,” from Current issues of international relations (Kyiv, 1999).
4 “Civil Code of Ukraine of January 16, 2003, No. 435-1V (as amended on 16-12-
2020),” supra note, 1.
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cuniary damage in this type of legal relationship.”

Article 2 of the Law on Cooperation provides the concept of a ser-
vice cooperative as “a cooperative formed by uniting individuals or legal
entities to provide services mainly to members of the cooperative, as well
as other persons for the purpose of conducting their business activities.”

Art. 27 of the Law on Cooperation states that “the Cooperative is li-
able for its obligations to all property belonging to it. The procedure for
covering damages caused by the cooperative is determined by its charter””

As for the charter of the cooperative, the standard charter of any co-
operative in no way regulates compensation for non-pecuniary damage,
as the activities of this type of legal entity have completely different goals.
As a result, the charter in no way regulates the issue of compensation for
non-pecuniary damage to its members.

As can be seen from the above facts, the Plaintiff and the Defendant
are not in a tort relationship, but in the relationship of a member of the
cooperative and the cooperative itself as a legal entity. Disputes on com-
pensation of moral damage to an individual are considered, in particular:
when the right to compensation is directly provided by the norms of the
Constitution of Ukraine or follows from its provisions; or in cases provid-
ed by the legislation establishing liability for non-pecuniary damage. The
Law on Cooperation does not provide for the recovery of non-pecuniary
damage in these legal relations, nor does the charter provide for compen-
sation for non-pecuniary damage to its members. In view of all the above,
the claim for non-pecuniary damage is unfounded and unsatisfactory.

This position is supported by the practice of the Judicial Chamber for
Civil Cases of the Supreme Court in the case of November 9, 2016, No.
6-1575tss16, and the Resolution of the CC of the Supreme Court of May
29, 2020, in the case No. 487/3436/17.

As we can see from this example, even if a member of the cooperative
proves on all necessary grounds that they felt moral suffering as a result
of the cooperative’s actions, according to the case law of May 29, 2020,

5 The Resolution of the Supreme Court of Ukraine “On Judicial Practice in Cases of
Compensation for Moral (Non-pecuniary) Damage,” https://www.viaduk.net/clients/
vsu/vsuen.nsf/(documents)/183E20947C3F5F67C2257ADB0031F80A, paragraph
1, item 5.

6 “Law of Ukraine of July 10, 2003, No. 1087-IV About cooperation,” https://cis-le-
gislation.com/document.fwx?rgn=11209, Article 2.

7 Ibid, Article 27.
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the plaintiff simply has no reason to defend their rights and restore their
position by court apparatus.

3. Legal analysis of the problem of moral damage

To determine the problem of moral damages, we must analyze the
relevant article of the law.

According to Article 23 of the Civil Code of Ukraine, “a person has
the right to compensation for moral damage caused due to violation of
their rights. Moral harm consists of: 1) physical pain and suffering suf-
fered by an individual in connection with an injury or other damage to
health; 2) mental suffering, which an individual has suffered in connec-
tion with illegal behavior towards themselves, members of their family,
or close relatives; 3) mental suffering, which an individual has suffered in
connection with the destruction or damage of their property; or 4) humil-
iation of honor and dignity of a natural person, as well as business repu-
tation of a natural or legal person. Moral damage is reimbursed in money;,
other property or otherwise”®

According to paragraph 4 of the first part of Article 611 of the Civil
Code of Ukraine “in case of breach of obligation there are legal conse-
quences established by contract or law, in particular: compensation for
damages and moral damage™

Interpretation of Article 23 of the Civil Code of Ukraine shows that
it is a norm that should apply to any civil relations in which a person
was morally harmed. This is confirmed in particular by the fact that the
legislator uses the wording “a person has the right to compensation for
non-pecuniary damages caused due to violation of their rights” That is,
the possibility of recovering compensation for non-pecuniary damage is
not dependent from the fact that it is provided by this or that norm of the
law or provisions of the contract, and from violation of the civil rights of
the person.

8 ,,Civil Code of Ukraine of January 16, 2003, No. 435-1V (as amended on 16-12-
2020)”, supra note, 1: Article 23.
o Ibid, Article 611.
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3.1 Analysis of a decision of the European Court of
Human Rights

In the decision of European Court of Human Rights in the case No-
voseletsky v. Ukraine (Application No. 47148/99), the court also drew at-
tention to the refusal of the court of first instance to satisfy the claim for
compensation for non-pecuniary damage, arguing that the person has no
grounds to protect their rights in this way, as the law does not provide for
compensation for non-pecuniary damage.

The European Court of Human Rights states that: “By a decision of
6 January 1999 the Melitopol City Court partially granted the applicant’s
claim. By a decision of 16 February 1999, the Zaporizhia Regional Court
upheld the decision of 6 January 1999. The court found, in particular, that
the applicant’s move to Volodymyr was temporary and that his place of
residence remained Melitopol. Thus, the court recognized the applicant’s
right to free use of the disputed apartment in Melitopol. However, the
court dismissed the applicant’s claim for non-pecuniary and pecuniary
damage, noting that the criminal proceedings concerning the applicant’s
disappearance had been refused on 15 February 1996. In this connec-
tion, the court noted that neither the amount of the claim nor the fact
of pecuniary damage allegedly caused by the institution to the applicant
had been substantiated.” In addition, the court noted that “compensation
for non-pecuniary damage in housing disputes is not provided by law. In
this context, the Court is particularly surprised that in its judgment of 6
January 1999 the Melitopol City Court dismissed the action for damages
for the applicant, arguing that ‘non-pecuniary damages are inadmissible
as not provided for by national law’ (see paragraph 22 above). The court
recalls that the applicant applied to the court for compensation for the
damage caused to him as a result of the intrusion into his apartment and
his inability to use it”*

3.2 Analysis of case law of Ukraine

In the case law of the Supreme Court of Ukraine and the Grand

10 “European Court of Human Rights. Case of Novoseletskiy v. Ukraine (Application

No. 47148/99),” https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR &i-
d=001-68373&filename=001-68373.pdf& TID=thkbhnilzk
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Chamber of the Supreme Court, an approach has been formed such that
non-pecuniary damage for breach of contract cannot be compensated un-
less expressly provided by law or contract.

In the decision of the Supreme Court of Ukraine of June 6, 2012, in
case No. 6-49tss12, it was concluded that “at the same time the courts
came to a reasonable conclusion to refuse to satisfy the claim for non-pe-
cuniary damage, as neither the insurance contract nor the law provides
for such compensation”"' This conclusion is based on the requirements of
Article 611 of the Civil Code of Ukraine, according to which compensa-
tion for non-pecuniary damage in case of non-performance is allowed if
such consequences are provided by law or contract.

The decision of the Grand Chamber of the Supreme Court of March
20,2019, in case No. 761/26293/16-ts (proceedings No. 14-64tss19), states
that “the Grand Chamber of the Supreme Court agrees with the conclu-
sions of the courts of previous instances that there are no grounds to satisfy
the damage, as compensation for non-pecuniary damage in case of breach
of obligation (Article 611 of the Civil Code of Ukraine) may be carried
out only in cases expressly provided by law, as well as if the conditions for
compensation provided by the contract. According to the provisions of
Articles 4 and 22 of the Law of Ukraine ‘On Consumer Protection, con-
sumers have the right to compensation for non-pecuniary damage only
if it is caused by products dangerous to human life and health in cases
provided by law.’*2

However, in accordance with the provisions of Articles 16 and 23 of
the Civil Code of Ukraine and the content of the right to compensation
for non-pecuniary damage in general as a remedy for subjective civil law,
compensation for non-pecuniary damage must arise in any event — not-
withstanding the existence of special rules in civil law.

Articles 4 and 22 of the Consumer Protection Act explicitly provide
for the consumer’ right to compensation for non-pecuniary damage in
legal relations between consumers and producers and sellers of goods,
contractors, and service providers.

1 “Decision of the Supreme Court of Ukraine. June 6, 2012, No. 6-49tss12,” https://
www.viaduk.net/clients/vsu/vsuen.nsf/(documents)/183E20947C3F5F67C2257AD-
BO0031F80A.

2 “Decision of the Grand Chamber of the Supreme Court, No. 761/26293/16-ts,
March 20, 2019,” https://www.viaduk.net/clients/vsu/vsuen.nsf/(documents)/183E-
20947C3F5F67C2257ADB0031F80A.

181



182

Teisinés minties sventé¢

In resolving a dispute over compensation for non-pecuniary damage
in the legal relationship between a member of the cooperative and the co-
operative as a whole (as in the example above), courts should take into ac-
count that non-pecuniary damage for breach of civil law as a way to pro-
tect subjective civil law is not expressly provided by law or any contract,
statute, etc., and is subject to recovery on the basis of Articles 16 and 23
of the Civil Code of Ukraine and Articles 4 and 22 the Law on Consumer
Protection, even in cases where the terms of the contract do not provide
for the right to compensation for non-pecuniary damage.

4. A new, practical point of view

As we have already established, for many years the jurisprudence in
Ukraine has denied the above thesis and misinterpreted the provisions of
the law, which has led to the refusal by the court to protect the violated
rights of plaintiffs. Having considered case No. 216/3521/16-ts (proceed-
ings No. 14-714tss19), the Grand Chamber of the Supreme Court in its
decision of September 1, 2020, made the following conclusion on the ap-
plication of law: “Based on the provisions of Articles 16 and 23 of the Civil
Code of Ukraine compensation for moral damage in general as a way to
protect subjective civil law, compensation for moral damage must occur
in any case of its cause - the right to compensation for moral (non-pe-
cuniary) damage arises from violation of individual rights, regardless of
special civil law”"

Thus, this decision changed the whole practice of compensation for
non-pecuniary damage that existed from 1991 to 2020. This step expand-
ed the limits of compensation for non-pecuniary damage in Ukraine and
provided a greater level of judicial protection of citizens’ rights.

4.1. Comparison of practical and legislative consolidation

It should be noted that this position on compensation for non-pe-
cuniary damage has not changed the legislation on compensation for
non-pecuniary damage in any way: to date, only the practical approach

13 “Decision of the Grand Chamber of the Supreme Court No. 216/3521/16-ts, Sep-
tember 1, 2020,” https://www.viaduk.net/clients/vsu/vsuen.nsf/(documents)/183E-
20947C3F5F67C2257ADB0031F80A.
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of the courts to the interpretation of this issue has changed. Earlier, the
same Supreme Court expressed a radically opposite position (examples of
such decisions were given above). From this, it can be concluded that the
position of the Supreme Court can change at any time depending on the
political, social, and economic situation. As Ukraine is on the path to Eu-
ropean integration at the time of writing, it is trying to bring its post-Sovi-
et legislation in line with European standards cited by the European Court
of Human Rights in 1999. Given that it took the Ukrainian courts 20 years
to resolve this problem, it can be concluded that this practice, like the
previous one, may last for some time before being changed by the courts
into another.

In view of the thesis mentioned above, it is more expedient to change
not only the dynamic practice, but to make certain changes to the legisla-
tion with the adjustment of norms that cause dualism of interpretations in
the legal sphere. These changes should clarify the legal understanding of
the institution of compensation for non-pecuniary damage, and since the
law, unlike case law, is sustainable, this will not be dependent on various
non-legal factors. This approach will help to better consolidate the latest
approaches to compensation for non-pecuniary damage and will give the
courts a clear and consistent position, which will stabilize the jurispru-
dence on this issue.

The only problem that arises in this case is the procedural difficulties
in amending the legislation and bringing it into line with new views on
compensation for non-pecuniary damage. This process is quite laborious
and long. In view of this fact, the change of sustainable practice is seen as
the right action to start down the path of a new understanding of the law,
because, in essence, this has an impact on the practical aspect of com-
pensation for non-pecuniary damage. However, this should not be the
only issue — a new approach to compensation for non-pecuniary damage
should be enshrined in law.

Conclusion

Compensation of moral damages arises from the obligation under
customary law of full reparation of an injury (whether material or moral).
Recoverability of moral damages is widely accepted in most legal systems
and arbitral practice.
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For many years, the jurisprudence in Ukraine misinterpreted the pro-
visions of the law. The Grand Chamber of the Supreme Court, on Septem-
ber 1, 2020, stated in their ruling that compensation for non-pecuniary
damage must arise in any case when its cause arises — the right to moral
(non-pecuniary) compensation. This decision changed all non-pecuni-
ary damages practices that existed between 1991 and 2020, extended the
limits of non-pecuniary damages in Ukraine, and ensured a higher lev-
el of judicial protection of citizens™ rights. However, such a position on
non-pecuniary damages has not changed the legislation on non-pecuni-
ary damages in any way: to date, only the practical approach of the courts
to the interpretation of this issue has changed. It can be said that it is more
expedient not only to change dynamic practices, but also to make certain
changes in legislation.

In conclusion, it can be noted that the current practice of compen-
sation for moral damage in Ukraine corresponds to the European level
and complies with modern trends. Any person may apply to the court
for compensation for non-pecuniary damage, even if such a possibility is
not provided for in contract. Also, in determining the amount of non-pe-
cuniary damage, the courts are not limited in scope and may consider
each case individually, guided by the principles of civil law. The only prob-
lems that arise in this case are the procedural difficulties in amending the
legislation and bringing it into line with new views on compensation for
non-pecuniary damage.



