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JZANGA

Moksliniy kompetencijy ugdymas universitetuose vyksta nuo pirmo
studento perskaityto mokslinio darbo, nuo pirmyjy profesiiros uzminty
misliy, zadinan¢iy smalsumg, zingeidumg, kritinj mastyma. Sios kompe-
tencijos toliau ugdomos rengiant atsiskaitomuosius, o studijy pabaigoje
ir baigiamuosius darbus. Deja, $iuolaikiniai studentai, kurie yra aktyvds,
siekia greito rezultato ir orientuojasi i praktikoje tuoj pat pritaikytiny
ziniy gavima, daznai studijy rutinoje mokslinés tiriamosios veiklos jgii-
dziy lavinimg vertina kaip didelio susitelkimo, pastangy ir kantrybés rei-
kalaujancig veikla, kurig atlieka be aistros, vedami tik pareigos, t. y. dél
jvertinimo. Visai kitaip studentai atsiskleidzia savo darbais, kai jie veikia
motyvuotai, jau¢ia malonuma darydami darbg, suvokia nagrinéjamo pro-
bleminio klausimo svarbg visuomenei ir siekia realiy esamos situacijos
poky¢iy. Tikriausiai $iuo metu kiekvieno déstytojo uzduotis yra studenta
motyvuoti, paskatinti veikti, tyrinéti, rasyti. Ypa¢ prasmingas kiekvieno
déstytojo darbas Siame kelyje — lydéti studenta ne i§ pareigos, o i§ pasis-
ventimo akademinei veiklai, i$ noro realizuoti save ugdant kita.

Mykolo Romerio universiteto Teisés mokykla nuo pat pirmos pazin-
ties su savo studentu siekia visapusisko jo jsitraukimo j studijy procesa,
bendruomenés gyvenima ir moksling veikla. Kvie¢iame savo studentg pri-
imti galimybe mokytis i§ patyrusiy mentoriy kaip unikalig dovana, skati-
name nedelsiant paciam imtis mokslinés veiklos, auginti save kaip gali-
ma ateities mokslininkg. Pats Zzmogus, stovintis prie i$minties $altinio su
savo atsines$tu indu, renkasi, kaip pasinaudoti §iomis galimybémis. Misy,
akademinio personalo, pareiga — tuos Saltinius parodyti ir padrasinti i$ jy
gerti.

Mykolo Romerio universiteto Teisés mokykla puoseléja gilias stu-
denty mokslinés veiklos tradicijas. 2000 metais startavusi, net 15 mety
buvo sékmingai organizuojama ,,Teisinés minties $venté®, kuriai studentai
rengdavo mokslines publikacijas ir per i$kilmingg renginj jas pristatydavo
universiteto bendruomenei ir jos sveciams. Pirmosios ,Teisinés minties
$ventés” organizatoriai tada buvo naujai jsisteigusi Lietuvos teisés univer-
siteto Studenty moksliné draugija, kuri suvienijo visus anks¢iau universi-
tete veikusius mokslinius studenty barelius. Jau pati pirmoji studenty or-
ganizuota ,Teisinés minties $venté — 2000 tapo tarptautine. Joje dalyvavo
ir skaité pranesimus sveciai i§ Ukrainos, Baltarusijos universitety. Siame
renginyje buvo perskaityta daugiau nei 80 pranesimy. Grazi ir prasminga
studenty moksliniy renginiy tradicija tesési iki pat 2016 mety. Siandien
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vartydami mokslinius leidinius ,,Teisinés minties $venté juose aptiksime
ne vieno garbingo teisininko pirmuosius bandymus tirti jvairius teisinius
reiskinius, spresti sudétingas teisés problemas.

Teisés mokyklos déstytojy burelis 2021 metais iskélé mintj atgaivinti
renginio ,,Teisinés minties $venté“ tradicijg ir suteikti jai nauja modernia
formga. Siekiant ugdyti studenty mokslines kompetencijas ir atskleisti jy
mokslinj potenciala, jj panaudoti, buvo organizuotas veikly ciklas, kuris
apémeé jvairias paskaitas, diskusijas, dirbtuves, bendravima su patyrusiais
mokslininkais, mentoryste, moksliniy straipsniy rengima, publikavima
ir jy pristatymg baigiamajame renginyje. Siy veikly metu jgyti igidziai
turéty ne tik esmingai padéti studentams studijy metu rengiant rasto ir
baigiamuosius darbus, bet ir praversti kasdienéje teisininko veikloje, kai
tenka rengti daugybe teisiniy dokumenty, kuriems reikia auksto rastingu-
mo, gero pasirengimo ir analitiniy kompetencijy. Vienas i$ $io ciklo tiks-
ly - didziausig potencialg turincius studentus jkvépti rinktis mokslininko
kelig ir akademine karjera.

Leidinys ,Teisinés minties $venté 2022“ vainikuoja mokslines stu-
denty kompetencijas ugdanciy veikly cikla. Atrinkti studenty moksliniai
straipsniai buvo recenzuoti patyrusiy mokslininky, geriausi darbai buvo
apdovanoti renginyje ,,Teisiné minties $venté — 2022% Gerbiamas skaity-
tojau, Siame leidinyje rasi Mykolo Romerio universiteto Teisés mokyklos
studenty mokslinius darbus, kurie parengti studenty pasirinktomis temo-
mis ir jy paciy iniciatyva, tad atspindi jaunajai kartai rpimus teisés moks-
lo probleminius klausimus ir siilo jy sprendinius. Toks leidinys - Sventé
teisinei minciai, gaivaus oro gisis teisés mokslo pasauliui ir uztvirtinimas
to, kad ateities teisininkai masto kritiskai, savo mintis désto argumentuo-
tai, o savo veikla kryptingai siekia pozityviy pokyciy visuomenéje.

Kvieciame skaityti ir $vesti drauge!

Prof. dr. Eglé Bileviciaté
Mykolo Romerio universiteto Teisés mokyklos
VieSosios teisés instituto profesoré

Prof. dr. Agné Tvaronavic¢iené
Mykolo Romerio universiteto Teisés mokyklos
VieSosios teisés instituto profesoré



Meda Baranauskaité

VALSTYBES ATSAKOMYBES SAMPRATOS
PROBLEMATIKA MYKOLO ROMERIO DARBU
KONTEKSTE

Meda Baranauskaité

E. p. mebaranauskaité@stud.mruni.eu
Mykolo Romerio universitetas

Santrauka

Siame straipsnyje, remiantis Mykolo Romerio moksline doktrina
ir aktualiu nacionaliniu teisiniu reguliavimu, analizuojamas valstybés
atsakomybés klausimas ir jos sampratos problematika. Siekiant visapu-
siSkai jvertinti nagrinéjama problema, pirmiausia pateikiama valstybés
samprata, apibréziama orientuojantis j nagrinéjamga laikotarpj ir susik-
losciusiy istoriniy jvykiy konteksta, taip pat gilinamasi j valstybés atsako-
mybés esme ir prasme ne tik nacionaliniu, taciau ir tarptautiniu lygme-
niu, pabréziant tarptautiniy jsipareigojimy svarbg ir dél jy nesilaikymo
valstybéms kylancius padarinius. Atliekant valstybés atsakomybeés sam-
pratos problemy analize, Siame straipsnyje taip pat pateikiami valstybés
civilinés sutartinés ir civilinés deliktinés atsakomybés atribojimo kriteri-
jaiir valstybés kaip ypatingo teisiniy santykiy subjekto civilinés deliktinés
atsakomybés kilimui taikytini specialaus teisinio reguliavimo pagrindai,
aptariama valstybés ir jos institucijy atsakomybés atskyrimo problema-
tika, Siame kontekste pabréziant valstybés tarnautojo asmeninés materi-
alinés atsakomybés instituto egzistavimo svarbg ir jo taikymo pagrindus
$iuolaikinéje Lietuvos nacionalinéje teisinéje sistemoje.

Reiksminiai ZodZiai: Mykolas Romeris, teisinés valstybés samprata,
valstybés atsakomybé, neteiséti valdzios institucijy veiksmai, tarnautojo
asmeniné materialine atsakomybe.

9
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Ivadas

Temos aktualumas. XX a. pirmoje puséje Lietuvoje pradétas nagri-
néti valstybés atsakomybés klausimas aktualus ir Siandien. Tiek nacio-
nalinéje teisés doktrinoje, tiek formuojant teismy praktika dél ypatingos
valstybés kaip teisiniy santykiy subjekto padéties neretai kyla problemy,
susijusiy su tinkamu valstybés atsakomybés klausimo atskyrimu. Kadangi
valstybés deliktinés atsakomybés klausimas $iuo metu itin svarbus tarp-
tautiniy jsipareigojimy kontekste, ypa¢ Zmogaus teisiy srityje, tad tinka-
mam $io instituto taikymui ir minétos problemos identifikavimui skirti-
nas ypatingas démesys.

Nors apie prof. M. Romerio mokslinius darbus iki $iol nemazai para-
$yta, taciau jo monografija , Administracinis teismas®, kurioje pirmakart
Lietuvos kontekste nagrinéjami valstybés atsakomybés klausimai, néra
sulaukusi tinkamo tarpukario ir $iy laiky administracinés teisés specialis-
ty ir teisés istoriky démesio’.

Kadangi tiek prof. M. Romerio monografijoje, tiek aktualioje Lietu-
vos Respublikos Konstitucinio Teismo, Lietuvos Auksciausiojo Teismo ir
Lietuvos Vyriausiojo administracinio teismo praktikoje dél valstybés — is-
skirtinio teisiniy santykiy subjekto — neretai susiduriama su valstybés at-
sakomybés atskyrimo problematika, $io fakto konstatavimas akivaizdziai
suponuoja poreikj atlikti minéto sudétingo aspekto analize.

Straipsnio tikslas - atlikus Mykolo Romerio moksliniy darby analize
atskleisti $iuo metu aktualius valstybés atsakomybés sampratos problemi-
nius aspektus.

Tyrimo uzdaviniai:

1) remiantis Mykolo Romerio moksline doktrina ir aktualiu nacio-
naliniu teisiniu reguliavimu, iSanalizuoti valstybés sampratg atskleidziant
jos atsakomybés esme ir prasme;

2) pateikti aktualius kriterijus valstybés civilinés sutartinés ir civilinés
deliktinés atsakomybés atribojimo klausimui;

3) iSnagrinéti valstybés ir jos institucijy atsakomybés atskyrimo
pagrindus orientuojantis i $io atskyrimo praktine svarba.

Tyrimo objektas — valstybés atsakomybés sampratos problematika
M. Romerio darby kontekste.

Tyrimo metodika. Pagrindiniai straipsnyje taikyti metodai: lingvisti-
nis, loginis-analitinis, lyginamasis, istorinis, dokumenty analizés. Lingvis-

! Ieva Deviatnikovaité, ,,Mykolo Romerio ,,Administracinis teismas““, Logos 105

(2020): 147.
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tinis metodas taikytas siekiant atskleisti valstybés atsakomybés sampratos
turinj. Loginis-analitinis metodas pasitelktas siekiant atlikti sistemiska
mokslinés doktrinos, teismy praktikos ir teisés akty aiskinimg, atsizvel-
giant j tikraja prasme ir tikslus. Lyginamasis metodas padéjo atskleisti na-
grinéjamy laikotarpiy teisinio reguliavimo skirtumus ir ypatumus. Istori-
nis metodas buvo pravartus atliekant istoriniy jvykiy analiz¢. Dokumenty
analizés metodas taikytas siekiant i$nagrinéti teisés aktus, teismy praktika
ir mokslinius straipsnius.

1. Valstybés atsakomybés samprata

1.1. Valstybés samprata Mykolo Romerio darbuose

Siekiant atskleisti valstybés atsakomybés esme, ypac aktualas — Lie-
tuvos konstitucinés teisés mokslo kiiréjo, teisés moksly daktaro, profeso-
riaus Mykolo Romerio tarpukario Lietuvoje publikuoti moksliniai darbai.
Atskleidziant valstybés sgvoka, Siame kontekste svarbu pazymeéti, kad
mokslininkas jau tada identifikavo, kad klasikinis mokslas valstybe api-
budina pagal tris valstybés elementus: tauta, teritorijg ir valdzia®. Be kita
ko, svarbu paminéti, kad butent prof. M. Romeris, pabrézdamas valstybés
teritorijos svarba, teigé, kad ,(a) Valstybé yra reikalinga tam tikro Zemés
ploto; (b) tam tikrame apréztame Zemés plote, kuriame yra jsisteigusi ir
kuriame veikia valstybé, negali buti jkurta ir negali veikti jokia kita vals-
tybé, kitaip sakant — kiekviena valstybé monopolizuoja tam tikrg aprézta
zemés plotg. Sios abi tezés yra kategoriskos ir grieztos. Jos sudaro valsty-
bés gyvybés salygas. Jy sulauzymas nuzudo pacig valstybe.“’

Atlikus vieno svarbiausiy M. Romerio darby, monografijos ,,Admi-
nistracinis teismas®, analize, kurioje placiai remiamasi Pranctizijos admi-
nistracinés justicijos susiklosciusia praktika, aptiktas $io straipsnio temai
aktualus valstybés atsakomybés sampratos klausimas. Sioje monografijoje
profesorius, cituodamas prancizy teisés teoretika L. Duguit, nuosekliai
neigiantj teisine valstybés asmenybe ir atmetantj visas teisines $ios asme-
nybés i$vadas, nurodo, kad ,,valstybé nesanti joks suvereninis viespats, joks
monarchistinio arba demokratinio vie$patavimo (,,imperii“) Levithanas,

2 Mykolas Romeris, Valstybé (Vilnius: Pradai, 1995), 1.
> Ibid, 14.
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valdas valdininkus, joki absoliutiné galig nei kita panasi baisenybé, bet ji
tesanti vieSyjy patarnavimy organizacija, tam tikros visuomenés ,,arma-
tara“, josios lankstus funkcionalinis aparatas, sudarytas josios saugumui
uztikrinti, socialinés teisés, socialinés normos — veikimui tarnauti.“*

Profesorius, socialinj Zzmoniy bendravimg apibrézdamas kaip visuo-
mene, praplésdamas valstybés sampratg, pazymi, kad $i socialiné teisé
draudzia kenkti socialiniam Zmoniy bendravimui, jpareigoja visus gerbti
$ig bendravimo tvarka, jsako tarnauti bendriems tikslams. Siame konteks-
te i$skiriama valstybé kaip visuomenés organizacija, tarsi didelis tarpusa-
vio patarnavimo pasikeitimo mechanizmas, paremtas pajégy suderinimo
ir darbo susiskirstymo solidarumu, kuriantis tam tikra savo tvarka, t. y.
norima teise — ,,$ios socialinés teisés vykdymo aparatg ir $io solidarumo
jmone®.

Atlikdamas valstybés sampratos analize, prof. M. Romeris taip pat
mini visy Zmoniy lygybe, visiems bendra vieSosios nastos idéjg, kuria
remiantis valstybés veikimas vertinamas kaip ,viso kolektyvo reikalas®,
todél ,jojo nasta neturi daugiau sverti vieniems negu kitiems®. Pasak
profesoriaus, tais atvejais, kai i$ valstybés intervencijos visuomenei kyla
nuostoliy, kolektyvas privalo juos atlyginti nepriklausomai nuo ,viesyjy
agenty“ kaltés buvimo ar nebuvimo®.

Apibendrinant atkreiptinas démesys j Mykolo Romerio indélj sufor-
muojant teisinés valstybés sampratg to meto visuomenéje, pabréziant es-
minius jos aspektus, kurie mokslinéje teisés doktrinoje ir nacionalinéje
teismy praktikoje aktualis ir $iuo metu.

1.2. Siuolaikiné valstybés atsakomybés samprata

Siekiant visapusiskai atskleisti nagrinéjama tema, butina jvardyti pa-
grindinius valstybés atsakomybés sampratos elementus. Kadangi valsty-
bé savo teisiy ir pareigy turiniu yra ypatingas teisiniy santykiy subjektas,
$iuolaikinéje mokslinéje doktrinoje néra vieningos pozicijos dél valstybés
savokos. Nepaisant valstybés sampraty jvairoves galima teigti, kad vyrau-
ja du pozitriai: pirmasis valstybe sieja su visuomene kaip tam tikra ko-
lektyvinio gyvenimo forma, politiskai organizuota bendruomene, kuriai

4 Mykolas Romeris, Administracinis teismas (Kaunas: Valstybés spaustuve, 1928),

316.
S Ibid.
Romeris, supra note, 4: 316.
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priklauso auksciausioji valdzia, o antrasis valstybe tapatina su vienu svar-
biausiy jos elementy - valdzia. Teisés doktrinoje pazymima, kad $iy po-
zitriy nereikéty prie$priesinti, priesingai, valstybe galima suvokti ir kaip
tam tikrg tautos gyvenimo forma, ir kaip politinés valdzios organizacija,
kuriai badingi tokie specifiniai pozymiai kaip atstovavimas visai visuo-
menei, sprendimy jos vardu priémimas, valdingo pobudzio ir privalomy
visiems visuomenés nariams sprendimy buvimas bei ty sprendimy jgy-
vendinimas uztikrinant juos valstybés prievarta’.

Analizuojant valstybés sampratg nacionaliniu lygmeniu atkreiptinas
démesys j Lietuvos Respublikos Konstitucijos kaip auksciausios teisinés
galios akto nuostatas, atskleidziancias jvairius valstybés instituto aspek-
tus. IS Konstitucijos preambulés analizés, kurioje skelbiama, kad lietuviy
tauta ,,prie$ daugelj amziy sukaré Lietuvos valstybe, jos teisinius pamatus
grindusi Lietuvos statutais ir Lietuvos Respublikos Konstitucijomis <...>
jkiinydama prigimting Zzmogaus ir tautos teis¢ laisvai gyventi ir kurti savo
tévy ir protéviy zeméje — nepriklausomoje Lietuvos valstybéje <...> siek-
dama atviros, teisingos, darnios pilietinés visuomenés ir teisinés valstybés,
atgimusios Lietuvos valstybés pilieciy valia priima ir skelbia $ig Konstitu-
cijg“®, darytina iSvada, kad Zodis ,valstybé® Siame kontekste - tai taip pat
ir istoriné visos tautos organizacija, Zmogaus ir tautos gyvavimo forma,
$alies sinonimas’. Konstitucinis Teismas, aiskindamas konstitucine valsty-
bés sampratg, savo aktuose ne kartg yra konstataves, kad valstybé yra visos
visuomenés organizacija'®. Valstybés kaip visos visuomenés politinés or-
ganizacijos valdzia apima visg valstybés teritorija, jos paskirtis — uztikrinti
zmogaus teises ir laisves, garantuoti viesgjj interesa. Valstybé, atlikdama
savo funkcijas, turi veikti visos visuomenés interesais''.

Atsizvelgus j valstybiy prisiimtus tarptautinius jsipareigojimus,
valstybés atsakomybés sampratos analizei tampa aktualus ne tik
nacionalinis, tadiau ir tarptautinis teisinis reguliavimas. Lietuva,
Konstitucijos 135 straipsnio 1 dalyje jtvirtindama, kad Lietuvos Respubli-
ka, jgyvendindama uzsienio politika, vadovaujasi visuotinai pripazintais

Eglé Bilevicitté ir kt., Lietuvos konstituciné teisé (Vilnius: V] registry centras, 2017),
215.

,,Lietuvos Respublikos Konstitucija“, Lietuvos Respublikos Seimas, zitiréta 2022 m.
kovo 1 d., https://www.Irs.It/home/Konstitucija/Konstitucija.htm

10 Ibid.
" Ibid.
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tarptautinés teisés principais ir normomis, siekia uztikrinti Salies sau-
gumgy ir nepriklausomybe, pilieCiy gerove ir pagrindines teises bei lais-
ves, prisideda prie teise ir teisingumu pagrjstos tvarkos ir Konstitucijos
138 straipsnio 3 dalyje nustato, kad tarptautinés sutartys, kurias ratifikavo
Lietuvos Respublikos Seimas, yra sudedamoji Lietuvos Respublikos teisi-
nés sistemos dalis, uztikrina prisiimty tarptautiniy jsipareigojimy jvyk-
dyma nacionalinéje teisés sistemoje. Siame kontekste taip pat atkreiptinas
démesys j 2006 m. kovo 14 d. nutarimg, kuriame Konstitucinis teismas
pabreézé, kad ,,Lietuvos valstybés istikimybé visuotinai pripazintiems tarp-
tautinés teisés principams buvo deklaruota dar 1990 m. kovo 11 d. priim-
tame Lietuvos Respublikos Auksciausiosios Tarybos akte ,,Dél Lietuvos
Nepriklausomos Valstybés atstatymo“'2.

Apibendrinant darytina i$vada, kad ,,sava valia prisiimty tarptautiniy
jsipareigojimy laikymasis, pagarba visuotinai pripazintiems tarptautinés
teisés principams yra atkurtos nepriklausomos Lietuvos valstybés teisiné
tradicija ir konstitucinis principas“'®. Taigi, valstybés atsakomybés institu-
tas tampa neatsiejama Siuolaikinés teisés dalimi, be kita ko, ir tarptautiniy
jsipareigojimy laikymosi garantu.

2. Valstybés atsakomybés ypatumai

2.1. Civilinés atsakomybés atribojimas

Prie§ pradedant $iuolaikinéje nacionalinéje teiséje jtvirtinty valstybés
atsakomybés kriterijy analize, Siame kontekste papildomai pasakytina,
kad batent prof. M. Romeris jau XX a. minétoje monografijoje ,,Admi-
nistracinis teismas®, uzsimindamas apie valstybés atsakomybés instituto
ypatumus, pazyméjo, kad nuostoliy atlyginimo klausimas keltinas ,,ne
tik dél kylanciy ne i$ sutarties santykiy tarp administracijos (valstybinés
administracijos, savivaldybiy ir atskiry administraciniy tarnyby, veikian-
¢iy kaip administraciniai teisiniai asmens) ir administruojamuyjy (Siaip
valdiniy ir teisiniy asmeny), bet ir ,gali liesti ir tuos atsitikimus, kada

12 Lietuvos Respublikos Konstitucinio Teismo 2006 m. kovo 14 d. nutarimas®, Lietu-

vos Respublikos Konstitucinis Teismas, zitiréta 2022 m. kovo 1 d., https://Irkt.1t/It/

teismo-aktai/nutarimai-isvados-ir-sprendimai/138/y2006
5 iim
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administracijos veikimas ir kuris nors josios organy veiksmas, jzeisda-
mas subjektyvine valdinio teise, pacios valstybés jam pripazinta, daro jam
nuostoliy, darydamas i$vada, kad ,,¢ion kyla ne sutarties vykdymo ir ne
sutarties (pasizadéjimy) padariniy klausimas, bet atsakomybeés ,ex delic-
to“ arba ,,quasi exdelicto* klausimas, kaipo antras nuostoliy atlyginimo dél
jzeistos subjektyvinés teisés pagrindas“'*.

Pagal Lietuvos Respublikos civilinio kodekso (toliau - LR CK)
6.245 straipsnio 2 dalyje jtvirtintg teisinj reguliavima civiliné atsakomybé
yra dviejy rasiy: sutartiné ir deliktiné. M §i Mykolo Romerio pozicija i$ es-
meés atitinka dabartine jstatymy leidéjo valig. Vadovaujantis $io straipsnio
3 dalies nuostatomis, apibrézian¢iomis sutartine civiline atsakomybe kaip
turtine prievole, atsirandancia dél sutarties nejvykdymo ar netinkamo
vykdymo, ir tame paciame straipsnyje jtvirtintg deliktinés atsakomybés
sampratg, jvardijancig civiline deliktine atsakomybe kaip turtine prievo-
le, atsirandancia dél zalos, nesusijusios su sutartiniais santykiais (i$skyrus
jstatymy nustatytus atvejus), matyti, kad mokslininko pateiktos sgvokos
teiginiai sutampa su §iuo metu LR CK jtvirtintomis nuostatomis.

Taigi, remiantis atlikta prof. Mykolo Romerio mokslinés doktrinos
analize ir nacionaliniame teisiniame reguliavime jtvirtinta jstatymy lei-
déjo valia, darytina i§vada, kad minétos, $iuo metu Lietuvos nacionaliniy
teismy praktikoje ypac reik§mingos, klasifikacijos plétojimas valstybés at-
sakomybés sampratos analizés kontekste jZvelgtinas XX a. pirmoje puséje
publikuotoje prof. Mykolo Romerio mokslinéje doktrinoje.

2.2. Civilinés deliktinés atsakomybés klausimas valstybés
atsakomybés kontekste

Atlikus Mykolo Romerio darby vertinimg ypa¢ svarbu akcentuoti
aptiktas generalinio delikto uzuomazgas, kildinamas i§ Napoleono ko-
dekse jtvirtinto teisinio reguliavimo. Pasak profesoriaus, ,bendroje ci-
vilingje teiséje veikia $iuo atzvilgiu tam tikras nuostatas, kuris sako, kad
kiekvienas turi atlyginti kitam nuostolius, padarytus kuriuo nors jo darbu
(veiksmu)“"®. Jdomu ir tai, kad analizuojama generalinio delikto buvima
M. Romeris savo monografijoje siejo su tam tikry salygy visetu, t. y. pir-
miausia — su nukentéjusiojo subjektinés teisés pazeidimu ir salyga, kad

4 Romeris, supra note, 4: 316.

5 Ibid, 300.
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»padares nuostolj buty iséjes i§ savo subjektyvinés teisés riby“'c.

Jvertinus to meto teisinj reguliavima, $iame kontekste svarbu pabréz-
ti, kad minétas teisinis reguliavimas ne visai atitinka dabartines naciona-
lines teisés akty nuostatas. Remiantis LR CK 6.246 straipsnio 1 dalimi,
civiliné atsakomybé generalinio delikto pagrindu kyla tik tada, kai nusta-
tomos visos keturios deliktinés atsakomybés salygos: neteiséti veiksmai,
zala, priezastinis rysys ir kalté", i§skyrus specifinius delikto atvejus, kai
jstatyme nustatyta atsakomybé be kaltés. Siame kontekste pazymétina,
kad analizuojant valstybés ir jos tarnautojy deliktinés atsakomybés klau-
sima aktualios jstatymy leidéjo LR CK 6.271 jtvirtintos nuostatos dél at-
sakomybés uz zalg, atsiradusig dél valdzios institucijos neteiséty veiksmy.

Taigi, ,remiantis nurodytu teisiniu reguliavimu, valstybei pareiga
atlyginti Zalg atsiranda dél bet kurio vieSosios teisés subjekto bet kuriy
neteiséty veiksmuy, tiesiogiai daranciy jtaka asmens teiséms, laisvéms ir
interesams ir $i valstybés pareiga atsiranda nepaisant darbuotojy kaltés, o
pagrindas atsakomybei atsirasti — tai, kad vieSosios teisés subjektai nevei-
ke taip, kaip pagal jstatymus privaléjo veikti“'®.

Siame kontekste paminétina, kad Lietuvos Vyriausiojo administra-
cinio teismo priimamuose sprendimuose ir nutartyse pazymima, kad
»LR CK 6.271 straipsnio 1 dalyje numatytos civilinés atsakomybés su-
bjektas yra specialusis — vieSas asmuo (valstybé arba savivaldybé); atsa-
komybeés subjekto ypatumai (vieSas asmuo) lemia $ioje jstatymo normoje
numatytos civilinés atsakomybés taikymo ypatumus, kadangi valstybés
civiliné atsakomybé atsiranda esant trims salygoms (civiliné atsakomybé
be kaltés), t. y.: valstybés valdzios institucijy neteisétiems veiksmams, zalai
ir priezastiniam rysiui tarp valstybés valdzios institucijy neteiséty veiks-
my (neveikimo) ir zalos“?.

Administraciniy teismy praktikoje taip pat pabréziama, kad ,tam,

Romeris, supra note, 4: 316.

17 Lietuvos Auks¢iausiojo Teismo 2019 m. birZelio 6 d. nutartis civilinéje byloje Nr.
3K-3-148-248/2019%, Infolex praktika, zitiréta 2022 m. kovo 1 d., https://www-info-
lex-It.skaitykla.mruni.eu/tp/1730628.

18 Lietuvos Respublikos Konstitucinio Teismo 2018 m. kovo 8 d. nutarimas ,,Dél
materialinés ministry atsakomybés*“, Lietuvos Respublikos Konstitucinis Teismas,
zitiréta 2022 m. kovo 1 d., https:/Irkt.1t/lt/teismo-aktai/nutarimai-isvados-ir-sprendi-
mai/138/y2018.

¥ Lietuvos vyriausiojo administracinio teismo 2017 m. sausio 30 d. nutartis adminis-

tracingje byloje Nr. eA-2223-146/2016%, Infolex praktika, zitiréta 2022 m. kovo 1 d.

https://www-infolex-1t.skaitykla.mruni.eu/tp/1417379.
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kad buty konstatuotas neteisétumas pagal LR CK 6.271 straipsnj, reikia
nustatyti, kad valdzios institucijos darbuotojai neveiké taip, kaip pagal jsta-
tymus privaléjo veikti, nejvykdé jiems teisés aktais priskirty funkcijy arba,
nors ir vykdeé $ias funkcijas, veiké nepateisinamai aplaidziai, pazeisdami
bendro pobudzio pareiga elgtis atidziai ir rapestingai; sprendziant dél ati-
tinkamos valstybés valdzios institucijos (jos pareigiiny) veikos neteisétu-
mo (pagal LR CK 6.271 straipsnj), kiekvienu atveju butina nustatyti, ko-
kios konkrecios teisés normos, kuriomis reglamentuojama skundziamos
institucijos veikla, buvo pazeistos, kaip butent $ie pazeidimai pasireiské
asmens, teigiancio, kad jis dél tokiy veiksmy (neveikimo) patyré zalg, at-
zvilgiu, taip pat tai, ar atitinkamos pasekmeés (jei jos nustatomos) atsirado
butent dél ty valstybés institucijy, pareigiiny neteiséty veiksmy“*.

Taigi, atsizvelgus | S$iuolaikinéje Lietuvos nacionalinéje teiséje
jtvirtintg teisinj reguliavima, darytina i§vada, kad priesingai nei nurodyta
profesoriaus Mykolo Romerio monografijoje, valstybés kaip ypatingo
teisiniy santykiy subjekto civiliné atsakomybé atsiranda konstatavus
valstybés valdzios institucijy neteisétus veiksmus, zalg ir priezastinj rysj
tarp valstybés valdzios institucijy neteiséty veiksmy arba neveikimo ir
zalos.

3. Valstybés atsakomybés sampratos problematika

3.1. Valstybés atsakomybés sampratos problematika Mykolo
Romerio darbuose

Prie§ pradedant analizuoti aktualia valstybés atsakomybés ir jos
institucijy sampratos problematika, Siame kontekste pabréztina, kad bi-
tent prof. M. Romeris ne tik aprasé iki tol niekur neanalizuotg Lietuvoje
valstybés atsakomybés instituta, taciau ir pateiké teorijas apie asmening
tarnautojo ir valstybés ar valdzios institucijos atsakomybe, jvardydamas
ja savoka ,socialinis rizikas“?'. Aprasydamas Jéze ir Duguit publikuotg
moksline doktring, profesorius jzvelgé Prancizijos nacionalinéje sistemo-
je deliktinés atsakomybés pagrindu kylancig valstybés ir jos organy atsa-

20 Lietuvos vyriausiojo administracinio teismo 2017 m. sausio 30 d. nutartis adminis-

tracinéje byloje Nr. eA-2223-146/2016%, supra note, 19.

21 Deviatnikovaité, supra note, 1: 146-156.
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komybés atribojimo problematika.

Remdamasis Anglijos pavyzdziu, profesorius savo monografijoje at-
kreipé démes;j | tai, kad, priesingai nei Prancuzijos atveju, tarnautojai uz
savo veiksmus, priimtus administracinius aktus atsakydavo tokia pacia
tvarka kaip ir bet kuris asmuo, o kariina (valstybé) nebuvo atsakinga, ka-
dangi tuo metu galiojo konstitucinis devizas ,Karalius negali blogo da-
ryti“ — jis esas tobulas, kaip pati kartina, su karaliaus vardu joks blogas,
neteisétas darbas negali bati niekuomet jungiamas“*.

Nurodytas teisinis reguliavimas suponuoja faktg, kad Anglijoje dél
kiekvieno administracijos akto j bendrosios kompetencijos teisma galéjo
kreiptis bet kuris suinteresuotas Anglijos pilietis, taciau toks ginco nagri-
néjimas teisme nebuvo laikomas gincu dél teisés tarp asmens ir valstybeés,
o administraciniai aktai buvo laikomi ne valdzios aktais, tiesiog — tarnau-
tojy veiksmais arba neveikimu. Jeigu tarnautojas elgési neteisétai, tai au-
tomatiskai nereiské kartinos veiksmy neteisétumo, priesingai, tokiu atveju
tai tik reiské asmeninj neteisétg tarnautojo elgesj*.

Taigi, mokslininkas, vadovaudamasis M. Hauriou idéjomis, palygi-
nes valstybés tarnautojy atsakomybés klausimg Anglijoje ir Prancuzijoje,
padaré i$vada, kad ,, Anglijoj visuomet valdininkas pilnai padengia admi-
nistracijg, ¢ion (Prancizijoje) gi visuomet administracija turéty pilnai pa-
dengti valdininkg“*. Pabrézti esminiai minéty valstybiy teisinio reguliavi-
mo skirtumai sprendziant valstybés atsakomybés sampratos klausima, be
kita ko, aktuals ir $iuo metu valstybéms renkantis atitinkama valstybés
atsakomybés sampratos modelj, geriausiai atitinkantj joje egzistuojancia
santvarka.

3.2. Valstybés ir valstybés tarnautojo materialinés atsakomybés
atskyrimas

Analizuojant nacionalinéje teiséje vyraujancia valstybés atsakomybés
sampratos problematikg i$skirtinas 2018 m. kovo 8 d. nutarimas®, kuria-
me Lietuvos Konstitucinis Teismas pripazino, kad ,,Vyriausybés jstatymas

22 Romeris, supra note, 4: 322.

Deviatnikovaité, supra note, 1: 150.

% Ibid.

3, Lietuvos Respublikos Konstitucinio Teismo 2018 m. kovo 8 d. nutarimas ,, D&l ma-
terialinés ministry atsakomybés““, https:/Irkt.1t/It/teismo-aktai/paieska/135/ta1804/
summary.
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tiek, kiek jame nenustatyta materialiné ministro atsakomybé uz jgyvendi-
nant vidaus administravimo jgaliojimus ministerijos, jstaigy prie minis-
terijos atzvilgiu, inter alia skiriant tarnybines nuobaudas, neteiséta kalta
veika valstybés institucijai ar jstaigai padaryta tiesiogine materialine Zala,
nepriestarauja Konstitucijai®

Vertindamas aktualy valstybés ir jos tarnautojy atskyrimo klausima
nacionalinés teisés kontekste Konstitucinis Teismas taip pat pazyméjo,
kad ,, Konstitucijos 98 straipsnio 1 dalyje nustatyta ministro kompetencija
vadovauti ministerijai suponuoja ministro asmening atsakomybe uz mi-
nisterijos veikla, reiskiancia jo asmening atsakomybe uz visg savo veikla,
taigi ir uz tinkama jam suteikty vidaus administravimo jgaliojimy minis-
terijos, ministerijai pavestai sri¢iai priskirty jstaigy atzvilgiu jgyvendini-
mag“%.

Siame nutarime Konstitucinis Teismas i$aiskino, kad »pagal Konsti-
tucija, be kita ko, jos 5 straipsnio 3 dalj, 30 straipsnio 2 dalj bei konstitu-
cinj teisinés valstybés principg, asmeniui, dél valstybés institucijy, parei-
giny neteiséty veiksmy patyrusiam materialing ir (arba) moraling zala,
$i zala privalo buti atlyginta atsizvelgiant j jstatyme apibréztus protingus
ir pagristus kriterijus jos dydziui nustatyti. Si valstybés pareiga turi biti
aiSkinama kaip apimanti ir jos prievole atlyginti asmeniui ministro ne-
teisétais veiksmais, atliktais jgyvendinant vidaus administravimo jgalio-
jimus ministerijos, ministerijai pavestai sriciai priskirty jstaigy atzvilgiu,
padaryta materialine ir (arba) moraline Zalg“".

Konstitucinis Teismas taip pat pabrézé, kad ,,pagal Konstitucija, jei-
gu valstybés pareigtinai, jskaitant ministrus, netinkamai jgyvendindami
Konstitucijos ir jstatymy jiems suteiktus jgaliojimus, neteisétais veiksmais
(neveikimu) padaro materialing ir (arba) moraling zalg asmenims, tokie
jy veiksmai negali buiti tapatinami su pacios valstybés (jos institucijy) vei-
kimu (neveikimu), taigi, zalg padare valstybés pareigiinai, jskaitant minis-
trus, turi nustatytgja tvarka atsakyti uz savo veiksmus, dél kuriy atsirado
7ala“ Siame kontekste Konstitucinis Teismas akcentavo, kad pagal Kons-
titucija valstybei nuosavybés teise priklausantis turtas turi bati tvarkomas
taip, kad tarnauty bendrai tautos gerovei, visos visuomenés interesui, to-
dél analizuojant valstybés atsakomybés klausimg kyla batinybé uztikrin-

26 Jbid.

27, Lietuvos Respublikos Konstitucinio Teismo 2018 m. kovo 8 d. nutarimas ,,Dél
materialinés ministry atsakomybeés*, https://Irkt.1t/lt/teismo-aktai/paieska/135/
tal804/summary.
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ti i§ Konstitucijos nuostaty kylantj reikalavimg tausoti valstybés turta, jo
nesvaistyti ir jj racionaliai tvarkyti.

Apibendrinant tai, kas i§déstyta Konstitucinio Teismo nutarime, da-
rytina i$vada, kad valstybés ir jos institucijy bei asmeninés atsakomybés
atribojimas — vykdytina konstituciné garantija, uztikrinanti visuomenés
interesy pusiausvyra ir jos gerove. Taigi, i$ Lietuvos Respublikos Konstitu-
cijoje jtvirtinto imperatyvo uztikrinti tinkama visos visuomenés interesy
paisyma kilus valstybés kaip ypatingo teisiniy santykiy subjekto ir jos tar-
nautojy atsakomybés atskyrimo problematikai, bet kuriuo atveju ,,priva-
lo buti sudarytos prielaidos valstybei, jvykdziusiai (per savo institucijas)
konstitucine pareiga atlyginti asmeniui jos institucijy, pareigiiny, jskai-
tant ministrus, neteisétais veiksmais (neveikimu) padaryta materialing ir
(arba) moraling Zalg bei gauti dél to savo patirty (visy ar dalies) praradi-
my atlyginimg i$ Konstitucijos ir jstatymy jiems suteiktus jgaliojimus ne-
tinkamai jgyvendinusiy valstybés pareigiiny, jskaitant ministrus, kadangi
tik taip gali bati uztikrinama, kad valstybei nuosavybés teise priklausantis
turtas tarnaus bendrai tautos gerovei, kadangi tokiy prielaidy nesudarius,
nebuty uztikrinta tai, kad Zalg padare valstybés pareigtinai, jskaitant mi-
nistrus, nustatytaja tvarka atsakyty uz savo veiksmus, taigi ir tai, kad Zmo-
nés pasitikéty vieSosios valdzios institucijomis ir apskritai valstybe .

ISvados

Valstybés atsakomybés instituto kaip neatsiejamos $iuolaikinés na-
cionalinés teisés dalies tarptautiniy jsipareigojimy laikymosi garanto
sampratai apibrézti aktualus profesoriaus Mykolo Romerio indélis su-
formuojant teisine valstybés sampratg, pabréziant esminius jos aspektus,
$iuo metu ypac aktualius nacionalinéje teismy praktikoje ir mokslinéje
doktrinoje.

I$analizavus $iuo metu vyraujantj civilinés atsakomybés skirstymg j
civiline delikting ir civiline sutartine atsakomybe, $iame kontekste — taip
pat ir generalinio delikto uzuomazgas, darytina i$vada, kad priesingai, nei
nurodoma prof. Mykolo Romerio monografijoje, jog valstybés atsakomy-
bei konstatuoti butinas tik nukentéjusiojo subjektinés teisés pazeidimo
konstatavimas ir sglyga, kad ,,padares nuostolj buty iséjes i$ savo subjek-

®  Ibid.
¥ Ibid.
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tyvinés teisés riby®, remiantis aktualiu nacionaliniu teisiniu reguliavimu,
valstybés kaip ypatingo teisiniy santykiy subjekto civiliné atsakomybé
kyla konstatavus trijy kriterijy viseta: valstybés valdzios institucijy netei-
sétus veiksmus, Zalg ir priezastinj rysj tarp valstybés valdzios institucijy
neteiséty veiksmy arba neveikimo ir Zalos.

Valstybés ir jos institucijy bei asmeninés atsakomybeés atskyrimas tiek
Mykolo Romerio nagrinéjamu laikotarpiu, tiek Siuolaikinéje nacionaliné-
je teiséje — visuomenés interesy pusiausvyros ir jos gerovés uztikrinimo
garantas, todél vadovaujantis Konstitucijoje jtvirtinty principy sistemine
analize, bet kuriuo atveju privalo bati sudarytos prielaidos valstybei, jvyk-
dziusiai (per savo institucijas) konstitucine pareigg atlyginti asmeniui jos
institucijy, pareiginy, jskaitant ministrus, neteisétais veiksmais (nevei-
kimu) padarytg materialine ir (arba) moraling zalg bei gauti dél to savo
patirty (visy ar dalies) praradimy atlyginima.
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PROBLEMS OF THE CONCEPT OF STATE
RESPONSIBILITY IN THE CONTEXT OF MYKOLAS
ROMERIS’ WORKS

Meda Baranauskaité

Abstract. This article, based on the scientific doctrine of Mykolas
Romeris and the relevant national legal regulation, analyzes the issue of
state responsibility and the problems of its conception. In order to fully
assess the membership problem, first of all, the concept of the state is
defined in the context of the period and historical events, as well as the
essence and meaning of state responsibility and not only national but also
international consequences. Analyzing the problems of the concept of
state liability, this article also presents the criteria for distinguishing be-
tween the civil, contractual, and non-contractual liability of the state and
the bases of special legal regulation applicable to the rise of civil non-con-
tractual liability of the state as a special subject. The aforementioned is
emphasized in the context of the importance of the existence of the insti-
tute of personal material responsibility of a civil servant and the bases of
its application in the modern Lithuanian national legal system.

Keywords: Mykolas Romeris, the concept of the rule of law, the res-
ponsibility of the state, illegal actions of the authorities, the personal ma-
terial responsibility of the employee.
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HISTORICAL AND MODERN TENDENCIES OF
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Abstract: As an independent concept, self-expression is the subject
of intense attention from legal scholars around the world. Depending
on certain legal traditions, views on the definition of self-expression, its
limits, the limits of possible regulation, etc., differ. This article primarily
examines the European legal tradition and the place of self-expression
in it through an analysis of the historical roots of the concept of self-ex-
pression, the predecessors of this concept, and the current state of af-
fairs. First, the main emphasis is placed on the analysis of trends in the
concept of self-expression, taking into account modern European Union
legislation, ideas for its development, the existing legal provisions of the
European countries, and the current political situation. The analysis of
historical tendencies, the works of other scholars, the law of the European
Union, and judicial precedents form a basis of this work, and the results
of their analysis form the conclusions of this article.

Keywords: self-expression, right to freedom of self-expression, his-
tory of the right to self-expression, European legal tradition, European
law
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Introduction

The concept of self-expression is interesting for legal science in that it
applies to several branches and sub-branches of law. The right to self-ex-
pression is the subject of the constitutional law of a number of coun-
tries. For example, Article 34 of the Constitution of Ukraine stipulates
that “Everyone is guaranteed the right to freedom of thought and speech,
to the free expression of his views and beliefs. Everyone has the right to
freely collect, store, use and disseminate information orally, in writing or
otherwise - at their choice”" Article 10 of the Human Rights Act of the
United Kingdom states that “Everyone has the right to freedom of expres-
sion. This Article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.”

The Canadian Charter of rights and freedoms prescribes that all
rights and freedoms guaranteed by the Charter are subject to “such rea-
sonable limits prescribed by law as can be demonstrably justified in a free
and democratic society;* meaning that the right to self-expression is not
absolute. The right to self-expression is also a component of intellectual
property rights — after all, it is logical that a person as a subject of law
wants to consolidate their right of ownership over the object of self-ex-
pression. Such interdisciplinarity generates lively interest among both re-
searchers and practitioners.

What are the limitations of self-expression? Can a person be consid-
ered the owner of an object of self-expression? Should people be responsi-
ble for spreading certain ideas and views? The answers to these questions
can only be found in the context of a specific place and time, and therefore
they cannot be permanent. It is impossible to say for sure how the concept
of self-expression will be revealed in the future. However, given the histor-
ical context, the dynamics and vector of historical development, and the
current state of affairs, we can understand the key object of interest — the

! “Constitution of Ukraine Adopted at the Fifth Session of the Verkhovna Rada of
Ukraine on June 28, 1996,” access 28 March 2022, https://www.refworld.org/pdfi-
d/44a280124.pdf.

2 “Parliament of the United Kingdom. Human Rights Act 1998,” access 28 March
2022, https://www.legislation.gov.uk/ukpga/1998/42/contents.

3 “Canadian Charter of rights and freedoms,” The Constitution Act, 1982, Schedule B
to the Canada Act 1982 (UK), 1982, ¢ 11, access 28 March 2022, https://www.canlii.
org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedu-
le-b-to-the-canada-act-1982-uk-1982-c-11.html.
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tendency to develop the meaning of the term “self-expression.”

1. Historical patterns

In ancient Greek, the word “parrhesia” meant “free speech,” or “to
speak candidly” The term first appeared in Greek literature around the
end of the fifth century B.C. “During the classical period, parrhesia be-
came a fundamental part of the democracy of Athens. Leaders, philoso-
phers, other Athenians were free to openly discuss politics and religion
and to criticize the government in some settings.”* This rule concerned
both the expression of views and political decision-making, thus voting at
public meetings in the polis was also part of self-expression. Participation
in ostracism (essentially criminal prosecution) was a form of self-expres-
sion. It might be observed that there was democracy then and that there
is democracy now, but, in fact, these are two completely different polit-
ical systems. We may conclude that, now, the right to vote, the right to
participate in criminal proceedings, and the right to self-expression are 3
different rights. The First Amendment of the United States Constitution
states that “Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the freedom
of speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances.”

This is an example of a law that shows serious forms of executing
the right to self-expression. The press appeared and became an important
political tool, serving as one of the factors in the United States’ victory in
its war of independence. The institution of petitions to the government,
along with the government itself, appeared, yet the democratic political
regime of the United States in the eighteenth century was also not a mod-
ern democratic regime.

The emergence of the press, and later radio and television, led to
new regulations on self-expression. For example, licensing and making
public obligations through the media was an important mechanism for
regulating the expression of views. In 1927 in the United Kingdom, the

4 “Freedom of Speech,” History.com Editors, Updated: Oct 7, 2021, Original: Dec 4,
2017, access 28 March 2022, https://www.history.com/topics/united-states-constitu-
tion/freedom-of-speech.

3 “Constitution of the United States. First Amendment,” access 28 March 2022, https://
constitution.congress.gov/constitution/amendment-1/.
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Royal Charter regarding the British Broadcasting Corporation (BBC) was
adopted.® The Royal Charter set out arrangements for the governance of
the above-mentioned corporation. An accompanying agreement recog-
nized its editorial independence, and set out its public obligations in de-
tail.”

Licensing, as well as applying regulations over TV channels, radio
stations, and individual paper publications, was a way for states to keep
the dissemination of certain opinions within certain limits. It was conven-
ient to control such expressions. Frequencies of information transmission
belonged to the state, mass printing of paper materials was expensive, and
there were few printing houses. In fact, the rise of authoritarian regimes
in Europe in the 1920s and 1940s was due not only to the outcome of the
First World War, but also to the spread of radio, which became almost the
main outlet for the propaganda of authoritarian regimes. These regimes
clearly understood how to control the self-expression of people by con-
trolling the media sources; “That free speech without free radio speech is
as zero.”®

However, after World War II, the dissemination of information
became increasingly decentralized. The printing of paper materials be-
came more accessible, it became easier to conduct a radio signal without
state-controlled frequencies, and the 1948 Universal Declaration of Hu-
man Rights gave ideological impetus to such transformations: “Everyone
has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and
impart information and ideas through any media and regardless of fron-
tiers””

¢ “BBC Charter”, https://en.wikipedia.org/wiki/BBC_Charter.

7 “Broadcasting. An Agreement Between Her Majesty’s Secretary of State for Culture,
Media and Sport and the British Broadcasting Corporation Presented to Parliament
by the Secretary of State for Culture, Media and Sport by Command of Her Majesty
December 2016,” access 28 March 2022, http://downloads.bbc.co.uk/bbetrust/assets/
files/pdf/about/how_we govern/2016/agreement.pdf.

8 “Ezra Pound’s Voice of Silence,” The New York Times, access 28 March 2022,
https://www.nytimes.com/1972/01/09/archives/ezra-pounds-voice-of-silence-po-
unds-silence.html.

0 “United Nations. Universal Declaration of Human Rights. The Declaration was pro-
claimed by the United Nations General Assembly in Paris on 10 December 1948,”
United Nations, access 28 March 2022, https://www.un.org/en/about-us/univer-
sal-declaration-of-human-rights.
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Despite the widespread underestimation of this act, it would be a mis-
take to ignore its impact on the legal doctrine of a number of states in the
second half of the twentieth century. Jane’a Johnson observes that “part of
the reason why Article 19 is so important is that it is clearly and undeni-
ably transnational. The phrase ‘regardless of frontiers’ means that we as
human beings have the right to share information with any other person
— the country we come from is immaterial to that right. The free press is
supposed to report facts out to the world, intellectuals are supposed to
share the truth with the world, irrespective of where it comes from, or
how uncomfortable it might make them.'® The right to self-expression in
various interpretations is found in the constitutions of 41 European states.
This is not counting states with unwritten constitutions, such as the Unit-
ed Kingdom, where this right is enshrined in other regulations.

The next step in the evolution of the concept of self-expression can be
considered the emergence of the internet as a network of public use. On
April 13, 1993, the European Organization for Nuclear Research released
the WorldWideWeb source code to the public domain, which meant that
anyone could use it and create software based on it without paying royal-
ties.!! After this, the exchange of free information became a truly decen-
tralized phenomenon, forcing states to look for new ways to regulate the
issue of self-expression. The deregulation of this segment of information
dissemination could be used to one’s advantage. James Rubin observed
that “during the Kosovo conflict, for example, NATO states targeted Serb
media outlets conveying government propaganda but not internet service
providers. It was considered that full and open access to the Internet can
only help the Serbian people know the ugly truth about the atrocities and
crimes against humanity being perpetrated in Kosovo by the Milosevic
regime.”"?

The development of the internet, in turn, contributed to the develop-
ment of legal thought regarding it. The question of regulation was soon
raised, involving the restriction of self-expression of people in a network.

1© Jane’a Johnson, “The Universal Declaration of Human Rights’ ‘Article 19’
at Seventy,” Intellectual Freedom Blog, December 10, 2018, https://www.
oif.ala.org/oif/the-universal-declaration-of-human-rights-article-19-at-se-
venty/.

I. Spasibo, “In relation to history of the internet,” Law and Innovation 3, 7 (2014).
James Rubin, US State Department spokesperson, quoted in David Briscoe, Koso-
vo-Propaganda War (Associated Press, 1999).
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These discussions concerned not only the legal justification of the prob-
lem, but also philosophical, social, and political aspects. The question
arose as to the possibility of transferring to citizens the full rights to create
and maintain the dissemination of information based on its rationality,
and their sense of responsibility for their actions.

Jon Katz noted that “ideally, individuals can collect factual informa-
tion, voice their personal perspective, confront other points of view and
rationally discuss issues.”* Abid Hussain, however, observed that “the in-
ternet is also a powerful tool for spreading misinformation, propagan-
da and hateful messages. Drawing the line between robust debate which
advances knowledge-creation and speech that harms civic deliberations
is therefore challenging. Can these dangers and risks be adequately ad-
dressed by regulation?”**

2. Definition of the right to self-expression

Different sources provide a set of definitions of the right to self-ex-
pression.

“First, freedom of expression is seen as the foundation of individual
liberty and self-fulfillment. This theory holds that freedom of expression
is rooted in the value of human liberty, freedom of choice and the value
of and respect for diversity. Freedom of expression is presumed to be one
of the most basic conditions for self-fulfillment in society. It is an end in
itself — and as such, deserves society’s greatest protection.”"

Another school of thought emphasizes that freedom of expression
is vital to the attainment and advancement of knowledge and the search
for truth. At the heart of this theory is the work of John Stuart Mill, who
argued that the peculiar evil of silencing the expression of an opinion is
that it is robbing the human race - depriving posterity, as well as the exist-
ing generation; those who dissent from the opinion, still more than those
who hold it. “If the opinion is right, they are deprived of the opportunity
of exchanging error for truth: if wrong, they lose, what is almost as great

13 Jon Katz, Birth of a Digital Nation (Wired, April 1997).

Abid Hussain, Special Rapporteur, Report on the Promotion and Protection of the
Right to Freedom of Opinion and Expression, UN Doc E/CN.4/2002/75 (2002).
Brittan Heller and Joris van Hoboken, Freedom of Expression: A Comparative Su-
mmary of United States and European Law (2019), access 28 March 2022, https://
www.ivir.nl/publicaties/download/ TWG_Freedom_ of Expression.pdf.
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a benefit, the clearer perception and livelier impression of truth, produced
by its collision with error.”'¢

Article 11 of the Charter of Fundamental Rights of the European Un-
ion (2000) (EU Charter) protects freedom of expression in the context of
EU law. It provides that:

“(1) Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardless of fron-
tiers.

(2) The freedom and pluralism of the media shall be respected.”"”

At the first meeting of the United Nations General Assembly in Janu-
ary 1946, States passed a resolution that recognized freedom of informa-
tion as a fundamental human right with the following definition. “Free-
dom of information implies the right to gather, transmit and publish news
anywhere and everywhere without fetters. As such it is an essential factor
in any serious effort to promote the peace and progress of the world.”*®

Freedom of expression is ensured under international law, as codified
in Article 19 of the International Covenant on Civil and Political Rights
(ICCPR), which was enacted by the United Nations in 1966. Article 19 of
the ICCPR stipulates that:

“(1) Everyone shall have the right to hold opinions without interfer-
ence.

(2) Everyone shall have the right to freedom of expression; this right
shall include freedom to seek, receive and impart information and ideas
of all kinds, regardless of frontiers, either orally, in writing or in print, in
the form of art, or through any other media of his choice.

(3) The exercise of the rights provided for in paragraph 2 of this ar-
ticle carries with it special duties and responsibilities. It may therefore be
subject to certain restrictions, but these shall only be such as are provided
by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre

16 John Stuart Mill, On liberty, (1859) (Batoche Books: Kitchener, 2001).

17" “Charter of Fundamental Rights of the European Union (2000/C 364/01),” Official
Journal of the European Communities, access 28 March 2022, https://www.europarl.
europa.eu/charter/pdf/text_en.pdf.

18 %1946 United Nations General Assembly Resolution 59(1),” WorldLII, access 28
March 2022, http://www.worldlii.org/int/other/UNGA/1946/.
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public), or of public health or morals*

The International Covenant on Economic, Social and Cultural Rights
(ICESCR) recognizes the right to freedom of expression under Article
15(3): “The States Parties to the present Covenant undertake to respect

the freedom indispensable for scientific research and creative activity.*

3. The European Convention on Human Rights

Article 10 of the European Convention on Human Rights (ECHR)
states: “1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardless of fron-
tiers. This Article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises. The exercise of these free-
doms, since it carries with it duties and responsibilities, may be subject to
such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national
security, territorial integrity or public safety, for the prevention of disorder
or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality
of the judiciary”™

The modern definition of this concept may indicate the approximate
time of its invention. Today we live in a time in which TV and other media
products are licensed; a time for the principle of territorial integrity and
the principle of preserving the democratic form of society. The definition
of this right directly corresponds to the current state of technological, so-

19 5 International Covenant on Civil and Political Rights. Adopted and opened for

signature, ratification and accession by General Assembly resolution 2200A (XXI) of
16 December 1966,” Australian Human Rights Commission, access 28 March 2022,
https://humanrights.gov.au/our-work/commission-general/international-covenant-ci-
vil-and-political-rights-human-rights-your.
20 “The International Covenant on Economic, Social and Cultural Rights (ICESCR)
adopted by the United Nations General Assembly (GA) on 16 December 1966
through GA. Resolution 2200A (XXI),” United Nations Treaty Collection, access
28 March, 2022, https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg
no=IV-3&chapter=4
“European Convention on Human Rights” (1950), European Court of Human Rights,
access 28 March, 2022, https://www.echr.coe.int/pages/home.aspx?p=basictexts.
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cial, and political affairs. The most important thing is that the above article
points to the modern European vision of law and its main components.
The article proposes three “tests”: the lawfulness of the interference, its
legitimacy, and its necessity in a democratic society. Such tests seem to be
logical. Legitimate must mean written and public, and interference with
the right to self-expression must comply with this law. The third “test” is
also important: democracy is the core value of the European Union. Ac-
cording to Article 1a of the Lisbon treaty, “The Union is founded on the
values of respect for human dignity, freedom, democracy, equality, the
rule of law and respect for human rights, including the rights of persons
belonging to minorities.”*

This criterion is taken into account when there is a threat of abuse of
the right of the state to establish limits for the self-expression of citizens.
Although the definition of a “democratic society” is not specified in the
Convention, the general meaning can be understood from the decisions
in its cases. Its essence is to prevent: the harassment of citizens for political
reasons, abuse of power by officials, and discrimination. Of course, the
ECtHR does not have the power to repeal the laws of certain states, but it
may indicate in its decisions that a law is not able to protect the rights of a
particular category of citizens and that these citizens do not have adequate
mechanisms to protect their rights. Such an order causes a violation of
democratic principles, which is unacceptable according to the peculiari-
ties of the present time.

4. Cases involving the right to self-expression

The general principles for assessing the necessity of an interference
with freedom of expression, reiterated many times by the Court since its
judgment in Handyside v. the United Kingdom, were summarized in Stoll
v. Switzerland [GC] (§ 101) and restated in Morice v. France [GC] (§ 124)
and Pentikdinen v. Finland [GC] (§ 87).2

2 “Treaty of Lisbon amending the Treaty on European Union and the Treaty esta-
blishing the European Community, signed at Lisbon, 13 December 2007,” EUR-
Lex, access 28 March 2022, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=-
celex%3A12007L%2FTXT.

#  European Court of Human Rights, “Guide on Article 10 of the European Convention
on Human Rights” (2021), access 28 March 2022, https://www.echr.coe.int/docu-
ments/guide_art 10 _eng.pdf.
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For example, in the first case the situation involved publishing a book
with educational sexual content and spreading it among children. UK
officials waived concern regarding whether this publication violated ob-
scenity laws. The UK court found Handyside guilty, so he was punished.
After the case was transferred to the European Court of Human Rights
(ECtHR), “the Court concluded that the Act’s intent to protect minors, as
well as its measured and precise application, met the qualifications for a
restriction on free speech within a state’s margin of appreciation to deter-
mine what was ‘necessary in a democratic society.”**

The Court is particularly attentive to the “censorship” aspect of inter-
ference, and must be satisfied that the penalty does not amount to a form
of censorship intended to discourage the press from expressing criticism
(Bédat v. Switzerland [GC], § 79).2

The issue of censorship is a rather serious topic for the ECtHR. In
particular, one aspect of illegal censorship is the restriction of journalists’
work on political and social issues. Thus, journalistic activity is subject
to special protection, in particular the issue of maintaining the secrecy
of sources of journalistic investigations. In Goodwin v. UK (1996), it was
observed that the “Protection of journalistic sources is one of the basic
conditions for press freedom... Without such protection, sources may be
deterred from assisting the press in informing the public on matters of
public interest. As a result, the vital public watchdog role of the press may
be undermined and the ability of the press to provide accurate and reliable
information may be adversely affected. Having regard to the importance
of protection of journalistic sources for press freedom in a democratic
society and the potentially chilling effect an order of disclosure has on the
exercise of that freedom, such a measure cannot be compatible with Arti-
cle 10 of the Convention unless it is justified by an overriding requirement
in the public interest.”*

In support of the importance of greater protection of the rights of
journalists, the ECtHR proposes the concept of “public interest.” This con-
sists in covering events and presenting opinions that resonate in society
and therefore must be protected in a democratic society. In this case, the
court may in fact assess the presence or absence of public interest. In Jer-
sild v. Denmark (1994), it was noted that “The punishment of a journalist

2 Ibid.
3 Ibid.
26 “Guide on Article 10 of the European Convention on Human Rights,” supra note, 23.
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for assisting in the dissemination of statements made by another person
in an interview would seriously hamper the contribution of the press to
discussion of matters of public interest and should not be envisaged unless
there are particularly strong reasons for doing so.”*’

To continue the issue of investigative journalism, it is worth men-
tioning the case of Nagla v. Latvia. The issue here involved the search of a
journalists home and the seizing of storage devices. These data were part
of a journalistic investigation into a leak of data from the state register.
Complaining to the ECtHR, the journalist pointed out that such actions
by the state violated their right to receive and expand information, which
the Court agreed with. The Court also agreed with the applicant’s argu-
ments on the illegality of the requirement to disclose the source of in-
formation dissemination.”® The Court reiterated that limitations on the
confidentiality of journalistic sources call for the most careful scrutiny by
the Court. “It also emphasizes that any search involving the seizure of data
storage devices such as laptops, external hard drives, memory cards and
flash drives belonging to a journalist raises a question of the journalist’s
freedom of expression including source protection and that the access to
the information contained therein must be protected by sufficient and ad-
equate safeguards against abuse.””

In the context of the protection of a democratic society, an impor-
tant element of this concept is the practice of being more sympathetic to
applicants who spread personal information about public figures. In the
Janowski v. Poland case, there was a verbal dispute between the claimant
and two municipal guards, during which the applicant insulted the guards
with harsh words. The municipal guards were offended and filed a com-
plaint with the police against the applicant, and the police started criminal
proceedings in which the complainant was found guilty of insulting the
dignity of civil servants.** However, the ECtHR disagreed with such find-
ings, observing that the guards ought to be more receptive to criticism of
their actions. In view of the context of the case (the guards misbehaved,
for which they were offensively chastised by the applicant), a violation of
Article 10 of the Convention was found. The Court ruled that “civil serv-

27 “Jersild v. Denmark, 36/1993/431/510, Council of Europe: European Court of Hu-
man Rights, 22 August 1994.”

2 “Nagla v Latvia (LS) ECHR 16-Jul-2013.”

2 “Janowski v Poland, Judgment (Merits), App No 25716/94, ECHR 1999-1.”

30 Ibid.
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ants must enjoy public confidence in conditions free of undue perturba-
tion if they were to be successful in performing their tasks!

It is also interesting to note that the public interest may not be limit-
ed to politics; it can even involve private matters, which are nevertheless
related to journalistic secrecy. Journalistic secrecy regarding sources of
information should be protected in any case, unless the state proves the
legitimacy of such requirements and the need to protect society. In par-
ticular, this is indicated by the case of Sunday Times v. United Kingdom.
“The case concerned the injunction served on the Sunday Times restrain-
ing publication of news about the pending civil proceedings brought by
parents of children born with severe deformities through the taking of
thalidomide by women during pregnancy. The Court found a violation of
Article 10 (freedom of expression); this is the first judgment concerning
freedom of expression and information via the press. The Court found a
violation of Article 10 (Freedom of expression) emphasizing that the right
of journalists not to disclose their sources could not be considered a priv-
ilege, dependent on the lawfulness or unlawfulness of their sources, but
rather as an intrinsic part of the right to information.”*

Another example of recognizing the admissibility of gross criticism
of public figures is the Wabl v. Austria case. The applicant was an Austrian
politician who scratched a police officer during a protest. The policeman
then commented to a newspaper, saying that he would be grateful if Mr.
Wabl passed an AIDS test. In response to the publication of this article
in the newspaper, Mr. Wabl spoke at a press conference, calling the jour-
nalistic article “Nazi journalism.”** As such accusations are quite painful
in Austria, the journalists sued the politician for the insults. “The court
agreed with the arguments of journalists and recognized that the conduct
of the politician came close to a charge of criminal behavior under the
National Socialism Prohibition Act, which was a serious and unjustified
attack on the newspaper’s reputation.”** The ECtHR agreed with such a
verdict. It was decided that the national authorities had duly weighed the
interests at stake, bearing in mind the “special stigma which attaches to

31 “Janowski v Poland, Judgment (Merits), App No 25716/94, ECHR 1999-1,” supra
note, 29.

32 “Sunday Times v United Kingdom, Judgment, App No 6538/74, A/30, 1979.”

3 “Wabl v. Austria (Application number 24773/94), 2000.”

# Ibid.
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activities inspired by National Socialist ideas.”* “That is, the very fact of
accusing someone of Nazism can already be seen as oppression of repu-
tation, if there is no relevant evidence of Nazism. The Court also noted
that the applicant had not taken action against the newspaper and had not
used the impugned expression immediately but a few days after the article
was published. Further, the limited scope of the restraint left him at liberty
to express his opinion of the newspaper article in other terms.”*

To continue the issue of ideologies that may profess hatred, the Feldek
v. Slovakia case is important for this research. This case concerned the ap-
plicant’s conviction for defamation after he had made critical statements
about a minister, referring inter alia to his “fascist past.”*” However, such
accusations against the minister were not wrongful. “The Court treated
the impugned statements as value judgments. In this case the applicant’s
remarks had been based on information that had already been made pub-
lic in the press and by the minister himself in his autobiography. They
concerned a public figure and were part of political debate on issues of
general interest concerning the country’s history. In expressing his opin-
ion the applicant had not affected the minister’s career or private life. The
conviction was accordingly found not to be ‘necessary in a democratic
society””?®

A similar example of the protection of information that is in the pub-
lic interest is Plon v. France, where the court found that interest existed
regarding information about the illness of the head of state. Issues relating
to a head of state’s health and fitness to govern are undoubtedly matters
of public interest. “In addition, the facts of the case raised issues of trans-
parency of political life. While the interim injunction on distribution had
been justified under Article 10, the same did not apply to the final judg-
ment imposing a permanent injunction”® That is, even if information is
a medical secret, in some cases it can be circulated, and in this case the
disease affected the high authorities of the state. This decision can be ex-
plained by the fact that the head of state and other high-ranking officials
are traditionally subject to increased protection, and ensuring their health
and safety are extremely important for the proper functioning of the state.

3 Ibid.

3% “Wabl v. Austria (Application number 24773/94), 2000,” supra note, 33.
37 “Feldek v. Slovakia (Application no. 29032/95), 2001.”

B Ibid.

3 “Plon v. France (Application no. 58148/00), 2004.”
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Concealment of such information can, in particular, lead to international
scandals, especially if the disease is infectious.

An important element of the lawful restriction of freedom of expres-
sion, as noted earlier, is the legality of claims. This means that the violation
committed by a person was specified in law. This rule is also related to
the practice of the ECtHR recognizing the authorities of other States as
being more competent to determine whether an act falls under an article
of criminal law. In the Wingrove v. UK case, the court ruled that the ban
on licensing video in connection with blasphemy is legitimate, as it is the
United Kingdom courts that have more competence regarding what “blas-
phemy” is. “However, the fact that their actions did not violate Article 10
of the Convention confirms the existence of a relevant rule of law and the
fact of proving the applicant’s guilt”*

Another important aspect of the application of restrictions on free-
dom of expression is the relevance of punishment for the act committed.
This concept applies to all articles of the Convention, but in the case of
freedom of expression there are particular cases where the punishment
is disproportionate to the harm, as the exercise of the right to self-ex-
pression does not always cause material damage. This position was tak-
en by the court in the Fuentes Bobo v. Spain case. The ECtHR found “no
reasonable relationship of proportionality between the sanction and the
legitimate aim pursued, and accordingly, the impugned measure there-
fore constituted an interference with his right to freedom of expression as
protected under Article 10 of the ECHR”* The case also concerned the
inadmissibility of unlawful restrictions on freedom of expression, even
in private law cases. The Court pointed out that “Article 10 applied to all
employer-employee relationships, even those falling within the realm of
private law, and that in certain cases there was a positive obligation on the
state to protect the right to freedom of expression.”*> At the same time, the
Court noted that “Article 10 of the Convention does not guarantee unre-
stricted freedom of expression, even in press reports on serious issues of
common interest.”*’

In addition to protecting a democratic society, freedom of expression

0 “Wingrove v. The United Kingdom, 19/1995/525/611, Council of Europe: European
Court of Human Rights, 25 November 1996.”

4 “Fuentes Bobo v. Spain, no. 39293/98, § 48, 29 February 2000.”

2 Ibid.

$ Ibid.
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can end where someone else’s private property begins. In the Appleby v.
The UK case, applicants complained about the restriction of their right
to collect signatures on the territory of a private company. However, the
court did not agree with their complaint, so the state had to fulfill its pos-
itive obligation — namely to protect the owner from illegal interference.
The Court found that “the government did not bear any direct respon-
sibility for the restrictions on the applicants’ freedom of expression. The
restrictions had not totally prevented the applicants from expressing their
views. The Court therefore concluded that there had been no violation of
Article 10*

Conclusions

The right to self-expression is firmly on the list of fundamental hu-
man rights. The right to self-expression is realized through the free ex-
pression of one’s own views, in particular through the use of mass media
and modern technologies. According to the norms and practices of Eu-
ropean legislation, a person must have legal means of protection of the
right to self-expression. The right to self-expression does not need to be
enshrined in regulations, but in order to follow international norms and
standards, national legislation must provide for the possibility of protect-
ing this right. Historical trends point to the development of information
technology as the main catalyst for the development of the right to self-ex-
pression. The emergence of new means of disseminating information, in-
cluding the improvement of existing means, means that states are losing
control over the dissemination of ideas. Loss of control over the dissem-
ination of ideas leads to the inability to influence those who disseminate
ideas. This encourages states to find ways to regulate new channels of in-
formation transmission. Such attempts at regulation face resistance from
society, opposition political forces, and competing influence groups. As a
result, under the influence of the new reality, the content of the right to
self-expression expands.

At the same time, it is difficult to bypass trends such as the fight
against hate speech by both public and supranational and private struc-
tures. Blocking the opportunity to express one’s views through certain
channels can affect not only ordinary citizens, but also politicians, in-

4 “Appleby v. United Kingdom, Application no. 44306/98, 2003.”
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cluding high-ranking ones. These include blocking the page of American
politician Donald Trump on Twitter, blocking the channels of a number
of popular conservative bloggers on YouTube, and blocking TV channels
owned by Ukrainian politician Viktor Medvedchuk. In addition, increas-
ingly often in the national laws of European countries, laws appear that
directly indicate what positions people are not allowed to express, because
they will offend a particular group of people. In Germany, the Netzwerk-
durchsetzungsgesetz (NetzDG) came into force on January 1, 2018, ac-
cording to which social networks have 24 hours to remove hate speech
content at risk of fines. This year, Ukraine passed a law against anti-Sem-
itism, which includes the use of punishment for denying the Holocaust
or reducing the number of its victims. Such cases will inevitably provoke
controversy both among scholars and in the courts as to whether such
laws contradict a person’s right to self-expression, whether such restric-
tions are legitimate, and whether such restrictions are justified in each
individual situation. The peculiarity of hate crimes is that there are no
individual victims - the victim is a certain community. Consequently, the
damage done to such a community is a matter of subjective judgment on
the part of judges. Discussions on such an assessment will have a local
context — the historical experience of a nation, the current political re-
gime, and national legal traditions all shape these views.

Thus, there is a risk of forming significant differences in defining the
limits of the right to self-expression depending on the country. If we talk
about the member states of the European Union, the arbiter in setting the
boundaries of the right to self-expression should be the ECtHR. Howev-
er, there are still catalysts for ignoring court orders, such as: Eurosceptic
sentiment within the European Union, the drive for legal sovereignty, and
strained relations between the European Union and its individual mem-
bers. The fate of the development of the concept of the right to self-expres-
sion will directly depend on the development of political doctrine.
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Annotation. According to the UN Secretary-General’s Annual Re-
port on Children and Armed Conflict, in 2020 more than 8,000 boys and
girls were drawn into frontline fighting. Children’s involvement in State
and non-State armed forces, armed groups, and terroristic groups arises
out of range of factors at the socio-economic and individual levels. The
vague nature of child soldiers as both victims of their recruiters and per-
petrators of actions against their communities deepens the legal loop of
the resolution of their criminal accountability.

Consequently, this analysis comes to the conclusion that the aban-
donment of a pure “victimhood” approach in favour of dual status would
resolve the present legal impasse. In addition to this, the perception of
children as perpetrators would elucidate the complexity of the issue of
their criminal responsibility. Accordingly, an effective model of restora-
tive justice for child soldiers has to be established, where certain mitigat-
ing factors would be taken into consideration, while amnesty should be
perceived as inadmissible.
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Introduction

Armed conflicts constitute a consistent feature of the modern world.
Irrespective of their their type — international or non-international armed
conflict - they affect all members of the population, including the most
vulnerable: children. According to the UN Secretary-General's Annual
Report on Children and Armed Conflict, in 2020 more than 8,000 boys
and girls were drawn into frontline fighting.!

The list of roles of children within State military personnel or non-
State actors’ troops is endless. However, the main part of this article is
dedicated to their active participation in warfare.

While part of State armed forces or organized armed groups, children
not only function as “supporters”, but take a direct part in hostilities: tor-
turing and killing members of their native communities, using explosive
devices to maim the enemies of their commanders, and acting as suicide
bombers.

As prescribed in Art. 8 of the Rome Statute of the International Crim-
inal Court, the enlistment or conscription of children under the age of 15
years in armed forces or groups, and using them directly in hostilities, are
war crimes.” However, children can themselves be the executors of atroc-
ities. In the Lord’s Resistance Army in Northern Uganda, for example,
children are abducted and forced to kill and maim civilians, burn civilian
objects, and kidnap other children.’

Despite the numerous provisions of international law regarding the
legitimacy of the use of children by State armed forces and organized
groups, in international law there is no common approach among repre-
sentatives of legal doctrine as to whether child soldiers* should be prose-

' “Children and Armed Conflict: Report of the Secretary-General,
A/75/873-S/2021/437”, U.N. Secretary-General, 6 May 2021, https://undocs.or-
e/A/75/873%E2%80%93S/2021/437.

2 “The Rome Statute of the International Criminal Court”, 17 July 1998, Art. 8, para.
2(e(vii)).

3 “Stolen Children: Abduction and Recruitment in Northern Uganda”, Human Rights

Watch, 28 March 2003, https://www.hrw.org/report/2003/03/28/stolen-children/ab-

duction-and-recruitment-northern-uganda.

It is necessary to highlight that the term “child soldier” should be interpreted as illus-

trative instead of its usage in a direct sense, where it would legalize the use of chil-

dren as combatants. Moreover, for the purpose of the present research the term “child
soldier” should include children associated with terrorist organizations as well.
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cuted for their actions.

The majority of scholars believe that, due to the immaturity of chil-
dren and their low level of psychological development, they should be
treated as victims of human rights violations, not as perpetrators.> More-
over, States are considered to be responsible for rehabilitation, reintegra-
tion, and resocialization programmes for child soldiers to be demobilized
from armed forces and groups.

Meanwhile, some authors suggest that children may be prosecuted
for their actions due to the gravity of the crimes they commit.® Nonethe-
less, a number of mitigating factors should be taken into consideration as,
ultimately, child soldiers are still children.

The Rome Statute of the International Criminal Court prescribes that
its jurisdiction does not cover any person under 18 years of age at the mo-
ment of crime commitment.” The Special Court for Sierra Leone has ju-
risdiction over a person of 15 years of age.® In the international legal com-
munity, there is no common approach to the question of whether child
soldiers should be prosecuted for the atrocities that they have perpetrated.

The question of child soldiers’ dualism is the leading issue in answer-
ing the matter of whether these children should be accountable for the
commission of war crimes. The oxymoron of their role as both victim and
perpetrator has not yet reached a conclusion in international legal and
scholarly circles. Therefore, this issue should be analysed more thorough-
ly in order to resolve the question of whether child soldiers should bear
responsibility for crimes committed.

1. Factors of child involvement in armed forces

Children’s involvement in State and non-State armed forces, armed
groups, and terroristic groups arises out of range of factors. Commonly,
these are interdependent and follow from each other. For the purposes of
this research the factors concerned are divided into two groups contingent

5 Cecile Aptel, “Children and Accountability for International Crimes: The Contributi-

on of International Criminal Courts”, Innocenti Working Paper 20 (2010).

¢ Megan Nobert, “Children at War: The Criminal Responsibility of Child Soldiers
Children at War: The Criminal Responsibility of Child Soldiers”, Pace International
Law Review Online Companion 3,1 (2011): 38.

7 “The Rome Statute of the International Criminal Court”, op. cit., Art. 26.

8 “Statute of the Special Court for Sierra Leone”, 14 August 2000, Article 7.
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upon the level where they take place, with no distinction in their hierar-
chy: socioeconomic and individual.

1.1. Socioeconomic level

At the level determined by the social and economic development of
the State, the following factors can be identified which constitute the basis
of children’s use in armed forces and groups: repressive conditions of the
State, duration of armed conflict, and level of the State’s economic devel-
opment.’

1.1.1. Repressive conditions of the State

The period of Statehood formation and changes to political forces
and the political system is characterized by a decrease in respect for legal
norms at both the national and international level. As a result, the weak-
ening of control over the military makes it easier for children to be used
within their ranks."

Militants exhausting reserves of potential adult recruits consider chil-
dren’s plenitude as an opportunity to fill their armies.! Through increas-
ing the size of the army at the expense of children, commanders ensure a
lasting impact on society. Moreover, in a repressive State there is no way
for children to confront recruitment, in comparison to in democratic so-
cieties.

The suppression of human rights abets children to voluntarily enlist
in armed forces or armed groups to fight for situation enhancement.'
Furthermore, juveniles may be eager to participate in politics to promote
better standards of life but may end up on the frontline, as was the case in
the Mozambique Liberation Front and the Mozambique National Resist-
ance movements."

®  Astri Halsan Hgiskar, “Underage and Under Fire: An Enquiry into the Use of Child
Soldiers 1994-8”, Childhood: A Global Journal of Child Research 8,3 (2001): 340—
360.

10 Ibid, 345.

Timothy Webster, “Babes with Arms: International Law and Child Soldiers”, George

Washington International Law Review 227 (39) (2007): 233-234, https://scholarly-

commons.law.case.edu/faculty publications/556/.

Heiskar, supra note, 9: 345.

Angela Mclntyre, Rights, Root Causes and Recruitment: The youth factor in Africa’s
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1.1.2. Duration of armed conflict

This situation occurs in a protracted state of war that is depleting
national resources and undermining moral standards and principles. In
such a chaotic situation of economic crisis, the depletion of human cap-
ital and labour occurs, and children lose faith in justice and hope for the
future." Growing up and socializing in the context of a conflict “with no
peace or stability in living memory”'® causes children to become accus-
tomed to cruelty.

As indicated by Webster,' the repercussions of low-intensity hostili-
ties include family splits, when children lose the support provided by par-
ents. Instead of panhandling on the streets, they choose to join militia as
a source of supervision.

After years of enduring conflicts, armed groups become part of com-
munities’ everyday lives. Acting as dispute settlers, they gain support from
the local population, obtaining the ability to control their actions. The
presence of non-State organisations turns into a legitimate course. There-
fore, children perceive fighters as role models in “understanding and re-
sponding to their chaotic environment”!'” However, not all cases of the
occurrence of armed groups are characterised by voluntary enrolment.

1.1.3. Level of the State’s economic development

Decreases in a State’s economy lead to a decline in families’ ability to
survive. Household poverty is commonly indicated as the most prominent
factor among children who become members of armed forces and non-
State armed groups.'® According to most studies, the majority of child
soldiers come from poor families. The absence of basic needs and pover-
ty-related complications such as a lack of food make joining armed groups
a favourable option. In these groups, these children can be supplied with

armed conflicts”, African Security Review 12,2 (2003): 94.

Heiskar, supra note, 9: 346.

Mclntyre, supra note, 13: 94.

16 Webster, supra note, 11: 233.

17" Siobhan O'Neil and Kato Van Broeckhoven, Cradled by Conflict: Child Involvement
with Armed Groups in Contemporary Conflict (New York: United Nations Universi-
ty, 2018), 48.

¥ Emma de Vise-Lewis, Bavon Mupenda and Stefano Schwarz, Tug-of-War, Children
in Armed Groups in DRC (War Child, 20117), 44.
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everything they need, including shelter, protection, and the possibility to
endure tough times.

Unemployment level constitutes another aspect in the decision to
voluntarily enlist in the military." The policies of armed organisations of-
ten aim at assuring children and their families that if minors or youths
join their units, they will receive payment enough to make a living,* status
among their peers, and the “national pride”' of their communities. Dur-
ing the Columbian conflict, “Children [were] lured into the AUC [Auto-
defensas Unidas de Columbial][...] by salaries ranging between 900,000
and 1,200,000 Colombian pesos [...] reportedly paid every 3 months,
with bonuses for special missions”?* There was evidence of a promise on
the behalf of Boko Haram members to pay a “salary” in the amount of
$600-$800 per month, with a one-time payment of around $3,000 upon
entering the organisation.”

1.2. Individual level

The family may be identified as one of the factors which acts as both
a push and pull cause at the same time. Already-associated family mem-
bers may motivate and further facilitate the involvement of their minors.*
Children can be sent to military organizations and terroristic groups as
part of arrangements and requests from these groups via the so-called
“one-recruit-per-family” policy.”® The same degree of influence on chil-

1 Ibid, 45.

20 “U.N. Security Council, Report of the Secretary-General on children and armed
conflict in Chad, S/2007/400”, 3 July 2007, para. 20.

21 Clayton A. Hartjen and S. Priyadarsini, The Global Victimization of Children: Pro-
blems and Solutions (New York: Springer Science+Business Media, LLC, 2012),
113.

2 “Colombia’s War on Children”, Watch List on Children and Armed Conflict, 2004,
26, https://resourcecentre.savethechildren.net/pdf/2384.pdf/.

2 Janine Morna, “Who Will Care for Us?” Grave Violations Against Children in Nor-
theastern Nigeria”, Watchlist on Children and Armed Conflict, 2014, 27. https://
resourcecentre.savethechildren.net/pdf/2111-watchlist-nigeria_lr.pdf/; “BBC Meets
Gang ‘Paid to Join Boko Haram’ in Niger”, BBC News, accessed 23 March 2022
https://www.bbc.com/news/av/world-africa-27107375.

2 Ari W. Kruglanski and Shira Fishman, “Psychological Factors in Terrorism and Co-
unterterrorism: Individual, Group, and Organizational Level of Analysis”, Social Is-
sues and Policy Review 3,1 (2009): 17.

»  This practice is highly used by Taliban, LTTE, as well as in Kachin Independence
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dren’s decisions to join military groups may be carried by their friends and
peers. The impact of peers is indicated as the main cause of affiliation with
the Islamic State by 75% of European members.*® In addition, the Islamic
State uses close friends as tools to translate the idea of taking up arms
against parental authority. The factor of revenge plays a signification role
in the range of motivations to join armed groups. The deaths of parents or
friends may be accompanied by wishes to retaliate. In a study conducted
by Wheeler, child soldiers of South Sudan designated vengeance as a main
impetus for fighting.””

The combination of the above factors not only illustrates the causal
relationship in the background of the use of children as active participants
in hostilities, but also provides an in-depth analysis to design further ac-
tions and formulate strategies in answering the question of whether for-
mer child soldiers should bear criminal responsibility for war crimes.

2. The post-war prosecution of former child soldiers

2.1. The dual concept of a child soldier

There is a widespread opinion among international institutions that
children should be perceived, in the first place, as victims.” The general

Army (hereinafter — KIA). Despite denial of practice existence by representatives of
Kachin Independence Army, such rule was identified in the flow of interviews held
by Child Soldiers International among members of KIA in 4 Dangerous Refuge:
Ongoing Child Recruitment by the Kachin Independence Army (Child Soldiers In-
ternational, 2015), 21.

Scott Atran, “The Role of Youth in Countering Violent Extremism and Promoting
Peace”, Address to the UN Security Council, 23 April 2015, accessed 25 March
2022, https://apo.org.au/sites/default/files/resource-files/2015-04/apo-nid57229.pdf.

“South Sudan: Government Armed Forces Reiterate Commitment Not to En-
list Children”, Office of the Special Representative of the Secretary-General for
Children and Armed Conflict, accessed 25 March 2022 https://childrenandarmed-
conflict.un.org/2019/03/south-sudan-government-armed-forces-reiterate-commi-
tment-not-to-enlist-children/.

Jean Chrysostome and K. Kiyala, Child Soldiers and Restorative Justice (Cham:
Springer, 2019), 164; U.N. Security Council, Report of the Secretary-General on
children and armed conflict in Nigeria, S/2017/304 (10 April 2017), at 92: “...call
upon the Government of Nigeria to ensure that all children allegedly associated
with armed groups are primarily treated as victims”; U.N. Security Council, Re-

26

27

28
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prohibition of their compulsory recruitment under the age of 18 by State
armed forces and non-State armed groups correspondingly sets the con-
cept of de-facto victimization.”

“Victimization” embraces the scope of violence faced by children
while being in armed forces and groups. This could include sexual assault,
the loss of close ones or hometown, physical injuries, or psychological
harm caused by the surrounding military environment. Continuing on
from the definition of a “child” embodied in the Convention on the Rights
of the Child, any actions taken against the basic rights and core needs of a
child would be defined as a violation of this Convention, therefore label-
ling children as victims of the actions considered.*

The illustration of child soldiers through the image of “faultless pas-
sive victims” was delivered by Michel Drumbl.*® Drumbl depicts them as
powerless, weak, very young children who have been targeted and manip-
ulated by higher commanders in order to perform duties “of war”** Con-
trastingly, the stories of child soldiers in Columbia and ISIL demonstrate
that this is not the case overall.” Provided that social obedience and co-
ercion constitute a significant part of the general pull factors of children’s
involvement in armed forces and groups, then voluntarily joining is de-

port of the Secretary-General, Children and Armed Conflict in the Syrian Arab
Republic, S/2018/969 (30 October 2018) at 62: “All children allegedly associated
with opposing armed forces or armed groups and captured in the course of mi-
litary operations should be treated primarily as victims of recruitment and use”.
¥ “Convention on the Rights of the Child”, Art. 38(1); “Optional Protocol to the Con-
vention on the Rights of the Child on the involvement of children in armed conflict,
25 May 20007, Art. 2, 4; “Protocol Additional to the Geneva Conventions of 12 Au-
gust 1949, and relating to the Protection of Victims of International Armed Conflicts
(Protocol I), 8 June 1977, UN.T.S. 1125, p. 37, Art. 77 (2); “Protocol Additional to
the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims
of Non-International Armed Conflicts (Protocol II), 8 June 1977, UN.T.S. 1125, p.
6097, Art. 4(3)(c); “Worst Forms of Child Labour Convention (No. 182), 1 June
1999, International Labour Organization”, Art. 3(a).
As is Stated in Art. 1 of CRC, “[...] a child means every human being below the age
of eighteen years unless under the law applicable to the child, majority is attained
earlier ’; Hartjen and Priyadarsini, supra note, 21: 1-6.
Mark A. Drumbl, Reimagining child soldiers in international law and policy (Ox-
ford: Oxford University Press, 2012).
Kiyala, supra note, 28: 118.
3 Johanna Higgs, Militarized Youth: The Children of the FARC (Cham, Switzerland:
Palgrave Macmillan, 2020), 140; Islamic State’s Teenage ‘Caliphate Cubs’ Appear in
New Killing Video 2015.
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picted as a case in past and ongoing conflicts.**

The identification of child soldiers as victims of their headmen is
linked with the view of their inadmissibility to bear responsibility for
atrocities committed. Being the injured party diminishes their guilt over
crimes considered.

In the works of Chein Reis® and Cecile Aptel,* the rejection of chil-
dren’s accountability was aligned with the conception of accountability
being put on those who hold positions of authority while planning and or-
chestrating violent activities, i.e., the command responsibility doctrine. The
command responsibility doctrine provides that a military commander, or
a superior acting in this position in a rebel group or a terrorist organiza-
tion, shall be criminally responsible in respect to the crimes committed
by minor soldiers, where direct or personal participation is not required.””

This doctrine was further corroborated by the approach of interna-
tional criminal jurisdiction. According to this, children are excluded as
not bearing the greatest liability for crimes committed.*® Authors such as
Reis* and Aptel*® have indicated that the whole extent of responsibility
should be put on the recruiters of children, firstly, for committing a war
crime in itself by enlisting minors, turning them into “victims”, and, sec-
ondly, for controlling the commission of atrocities under their supervi-
sion.

A contribution to the abovementioned approach was made by Gross-
man, who argued that from the language of OPAC the general possibility
of children being responsible should be eliminated.” However, from the
perspective of international law on human rights, “children [are not con-
sidered] to be innocent per se”.**

Mclntyre, supra note, 13; Hoiskar, supra note, 9.

3 Chein Reis, “Trying the Future, Avenging the Past: The Implications of Prosecuting

Children for Participation in Internal Armed Conflict”, Columbia Human Rights Law

Review (1997).

Aptel, supra note, 5.

37 Guénaél Mettraux, The Law of Command Responsibility (Oxford: Oxford University

Press, 2009), 307.

Aptel, op. cit., 5.

¥ Ibid.

0 Ibid.

4 Nienke Grossman, “Rehabilitation or Revenge: Prosecuting Child Soldiers for Hu-
man Rights Violations”, Georgetown Journal of International Law 38 (2007): 342.

4 Noélle Quénivet, “Does and Should International Law Prohibit the Prosecution of

Children for War Crimes?”, The European Journal of International Law 28,2 (2017):
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Despite the aim of the international community to purify child sol-
diers through the emphasis on their victimized image, the fact of their
implication in the execution of criminal acts should not be made inciden-
tal. As stated by Drumbl, according to the circumscribed actor model, a
person “can do, [has] the ability not to do, and the ability to do otherwise
that what he/she actually has done”* Children should be considered “as
actors in their own capacity”** without being fully devoid of agency, as was
further indicated by Honwana.*

A significant role is played by the communities that have suffered
from the activities of child soldiers. Overall indignation to the phenom-
enon of child recruitment into armed forces and paramilitary groups is
reinforced by the public requirement for children to be recognized as ac-
countable for their own actions, as was the case in Rwanda, the Democrat-
ic Republic of Congo, and Sierra Leone.*

It should be noted that the hunger of post-war communities does not
cover children exclusively; it incorporates the whole range of perpetrators,
whether they are adults or minors. The amount of physical, moral, and
material suffering of the victim does not alter depending on the age of the
alleged perpetrator.”” Therefore, the limitation of justice to adults would
only erase the right of victims to know the truth, and to receive justice and
corresponding reparations.*®

In international humanitarian law, there is no general prohibition
against the prosecution of children for war crimes. Moreover, it can be
concluded that, in fact, it is permitted. Art. 77, para. 5 of AP I states that
the death penalty is proscriptive on “persons who had not attained the age
of eighteen years at the time the offence was committed”* That provision

440.

Drumbl, supra note, 31: 215.

Kiyala, supra note, 28: 158.

4 Honwana Alcinda, Child soldiers in Africa (Philadelphia: University of Pennsylva-
nia Press, 2006), at 69.

4 Joyce Hackel, “When Kids Commit Genocide”, Christian Science Monitor, Decem-

ber 5, https://www.csmonitor.com/1995/1205/05062.html; Kiyala, supra note: 28;

Tim Kelsall, Culture Under Cross-Examination: International Justice and the Speci-

al Court for Sierra Leone (Cambridge: Cambridge University Press, 2009).

Kiyala, supra note, 28: 157.

®  Ibid, 93.

4 “Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 19777,
http://www.oas.org/dil/introductory course on_international humanitarian 2007 _
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is further duplicated in Art. 6, para. 4 of AP II,*° thereby not distinguishing
the nature of, on the one hand, legal protection granted to minors, and,
on the other hand, responsibility incurred by them. A similar reassertion
is found in Art. 26 of the Rome Statute. Besides limiting its jurisdiction
to people above 18 years old, it does not prescribe full forbiddance for the
prosecution of minors by the agencies of national courts.

In the preamble of the Rome Statute to the International Criminal
Court, it is prescribed that “the most serious crimes of concern to the in-
ternational community as a whole must not go unpunished”* Under the
term “the most serious crimes’, the following range of war crimes should
be understood: grave breaches of the 1949 Geneva Conventions and Ad-
ditional Protocol I to them; serious violations of customary law in the
time of international armed conflicts; and serious violations of common
Article 3 to the 1949 Geneva Conventions during armed conflict of a
non-international character.””

In relation to children who are members of terroristic organisations,
their offences do not fall from the scope of responsibility. As is prescribed
by the Additional Protocols I and II of the Geneva Convention (API and
APII), acts of terrorism with the spreading of fear and panic among the
civilian population are prohibited.*

This selection of crimes was exercised in regard to the following as-
pects: the norm should be one of an international customary law nature,
and should lead to individual criminal responsibility.>*

In light of the individual criminal responsibility principle, child
soldiers’ correspondence cannot be denied. According to Art. 25° of the

ihl_instruments.pdf, Art. 77(5).

“Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of Non-International Armed Conflicts (Protocol II), 8
June 19777, http://www.oas.org/dil/introductory course on_international humani-
tarian_2007 ihl instruments.pdf, Art. 6(4).

“The Rome Statute of the International Criminal Court”, supra note, 2: preamble.

2 “The Rome Statute of the International Criminal Court”, supra note, 2: Art. 8.

3 “Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 19777,
supra note, 49: Art. 51(2); “Protocol Additional to the Geneva Conventions of 12
August 1949, and relating to the Protection of Victims of Non-International Armed
Conflicts (Protocol 1), 8 June 19777, supra note, 50: Art. 4(2)(d), Art. 13(2).

Knut Dormann, “War Crimes under the Rome Statute of the International Criminal
Court, with a Special Focus on the Negotiations on the Elements of Crimes”, Max
Plank Yearbook of United Nations Law 7 (2003): 345.
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Rome Statute, a person should be found guilty and bear responsibility if
they commit a crime which is recognised as such under the jurisdiction
of the International Criminal Court.”® Although children fall out of the
International Criminal Court’s personal jurisdiction, the provisions of the
Special Court for Sierra Leone set the same range and extent of individual
criminal responsibility within its own jurisdiction.’

Art. 33 of the Rome Statute may be perceived as a key clause which
could contribute to the “victimization” of children. Pursuant to it, a person
can be relieved of criminal responsibility if they commit a crime under the
order of the Government or a superior, where either it was their legal duty
or the order was not evidently unlawful for the person.”” It is worth noting
that, compared to the provisions of the Rome Statute, the Statute of the
Special Court for Sierra Leone does not number the required factors to
be established in acquiring whether a person under command still bears
responsibility. On the contrary, the abovementioned component may be
considered as a mitigating factor but not as a way to amnesty.”®

Knowledge of an activity’s unlawfulness ties in strongly with mens
rea — the necessary element of war crimes’ corpus delicti. In accordance
with the wording of the Rome Statute — which enshrines the traditional
common law mens rea: “guilty mind” - a person shall have the intent
to commit a crime along with the knowledge of further consequences.”
However, the application of mens rea to children is believed to be irrec-
oncilable. Due to their low level of phycological and mental development,
it is difficult for children to differentiate between right and wrong, or to
resist a superior’s order.®’

Meanwhile, after joining the military, children obtain a “military
mentality” through the cycle of constant violence.®" Moreover, children
acquainted to violence perceive it as a tool in reaching personal goals with
a clear understanding of what the nearest consequences would be.®*

% “The Rome Statute of the International Criminal Court”, supra note, 2: Art. 258(3)
(a).

“Statute of the Special Court for Sierra Leone”, supra note, 8: Art. 6 (1).

57 “The Rome Statute of the International Criminal Court”, op. cit., Art. 33 (1).

8 “Statute of the Special Court for Sierra Leone”, supra note, 8: Art. 6 (4).

% “The Rome Statute of the International Criminal Court”, supra note, 2: Art. 30 (1),
2).

Nobert, supra note, 6: 38.

o Ibid., 33.

©2  Higgs, supra note, 33: 233.
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The abandonment of a pure “victimhood” approach in favour of dual
status would resolve the present legal impasse. In addition to this, the
perception of children as perpetrators would elucidate the complexity of
the issue of their criminal responsibility. Regarding children in a separate,
victimized way would ensure that some of their victims remain unseen.

2.2. Accountability of child soldiers

The accountability of crime perpetrators remains crucial for the pro-
tection of human rights. Victims’ suffering should not remain ignored.
The restoration of truth and dignity lies at the very core of safeguarding
basic human rights.

Child soldiers, within the framework of “everyday” military life, exe-
cute massacres, commit torture, set landmines, and act as suicide bomb-
ers. This set of commitments are classified among war crimes due to their
seriousness and their nature as violative of customary law.® The pream-
ble of the Rome Statue embeds the due obligation to provide appropriate
punishment for such crimes.** Consequently, justice for child soldiers’
criminal activities should be restored.

In spite of the fact that the perception of children as perpetrators,
and corresponding justice, should be conducted under the auspices of the
best interests of the child, the need for prosecution must be determined as
conforming to the needs and interests of the child.®®

However, firstly, the level on which child soldiers would be brought
to justice should be determined. In other words, the issue of whether the
accountability of child soldiers should be settled through international
justice or if it is more sufficient to bring it to national courts, which will be
discussed in the following subchapter, should be settled.

2.2.1. Justice at the international and national levels

The issue of delivering justice regarding child soldiers could be set-
tled at the international level owing to the number of reasonable grounds.
As was indicated by Happold, by virtue of their international nature it is

¢ “The Rome Statute of the International Criminal Court”, op. cit., Art.8*
% Ibid.
¢ Quénivet, supra note, 42: 441.
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more rational to solve war crimes on the international judicial platform.*
The universal character of these atrocities concerns the international com-
munity itself. Subsequently, all States should provide the same approach
towards perpetrators of crimes considered, acting “as agents of the inter-
national community”®

Furthermore, considering territorial jurisdiction, Happold presumed
that dependence on the place of a crime’s prosecution would be inequi-
table, as regarding the universality of the crime.®® Finally, as a result of
the absence of an internationally recognised minimum age of criminal
responsibility, authorizing States to provide justice on the basis of their
national law would modify the amount of their international obligations.*

The option of bringing child soldiers to international justice is sup-
ported by the universal character of war crimes, but the alternative of na-
tional prosecution finds its ground as well.

In the first instance, national courts are more flexible in their access to
the local cultural particularities of the child soldier phenomenon. Knowl-
edge of the main push and pull factors would facilitate the assessment of
influence exercised over children, identifying the ways in which they were
recruited into the armed forces or troops: either compulsorily or volun-
tarily. Secondly, as a result of divergence in the minimum age of criminal
responsibility around the world, national courts would be more efficient
in outlining their personal jurisdictions.

The lack of a universal minimum age of criminal responsibility pro-
vides States with full discretion in deciding over child soldiers’ liability.”
However, the freedom of decision-making should be limited. Despite the
advantages of providing justice at the national level, children should not
receive different approaches in regard to their accountability. A univer-
sally recognized minimum age of criminal responsibility for war crimes
should be developed, which should facilitate national courts to comply
with the principle of non-discrimination enshrined in the provisions of

¢ Matthew Happold, “Child Soldiers: Victims or Perpetrators”, University of La Verne
Law Review 29 (2008): 73.

& Ibid.
8 Ibid.
% Ibid.

70 1In the General Comment No. 10, the Committee on the Rights of the Child issued its
support in establishment of the minimum age of criminal responsibility of 12 years
old, however, only as a recommendation.
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the Convention on the Rights of the Child.”

The negotiation process regarding the drafting of the Rome Statute,
namely the determination of its jurisdiction over minors, reached its con-
clusion in the delegating of this issue to the consideration of States.”> Sim-
ilarly, the principle of primacy jurisdiction plays an essential role in the
advocating of choice towards national courts. This suggests that the pros-
ecution of child soldiers should be delivered at the national level, while it
should not be left to the full autonomy of States.

2.2.2. The restorative justice model and prosecution

A criminal trial can be hurtful for minor offenders. As was noted by
Grossman, the process of prosecution may deepen an already traumatized
child’s psychological health, and may make reintegration more difficulty
due to social stigmatization in the case of public trials.”

The prevalence and widespread accentuation of alternatives to pros-
ecution justice confirm the pervasiveness of the mentioned approach. In
Art. 40, para. 3, subpar. b, the Convention on the Rights of the Child pro-
motes the establishment of, “whenever appropriate and desirable, meas-
ures for dealing with such children without resorting to judicial proceed-
ings”’* whereas in the Paris Principle the obligatory nature of this clause
can be grasped from the wording of principle 8.9.0.”

Currently there is increased attention and recognition of the restora-
tive accountability method in the frame of juvenile justice.” Drumbl notes
that “criminal trials are ill-fitting [in regard to child soldiers]””” Their
initialisation lacks the appropriate features to ensure that children are

I “Convention on the Rights of the Child adopted 20 November 1989 by General
Assembly resolution 44/25”, https://www.ohchr.org/en/instruments-mechanisms/
instruments/convention-rights-child, Art. 2.

2 Working Paper No. 3, Children and Justice During and in the Aftermath of Armed

Conflict (September 2011), 37.

Grossman, supra note, 41: 351.

™ “Convention on the Rights of the Child adopted 20 November 1989 by General As-

sembly resolution 44/25”, op. cit., Art. 40(3)(b).

The Paris Principles. Principles and Guidelines on Children Associated with Armed

Forces or Armed Groups, February 2007, United Nations Children’s Fund, 8.9.0.:

“Alternatives to judicial proceedings should be sought for children at the national

level”.

Kiyala, supra note, 28: 184.

Drumbl, supra note, 31.
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brought to justice and that the rights of victims are met at the same time.

Restorative justice is seen as a tool to bring victim and offender under
one roof, where victims are able to be involved in the process of determin-
ing the essence of a crime and its gravity and defining a way to restore the
harm caused. Resulting in the assignment of active responsibility, restora-
tive justice is considered to have real means which could assist children in
the acknowledgment of their responsibility.”

Compared to prosecution, restorative justice does not impose passive
responsibility, which does not have the ability to influence children’s at-
titude towards crimes committed without producing additional violence
towards their immaturity.

The main types of restorative programmes are identified by the UN
Office on Drugs and Crime as follows: victim offender mediation, com-
munity and family group conferencing, circle sentencing, peacemaking
circles, reparative probation, and community boards and panels.” The ex-
ercising of justice in the broader context, where the crime is regarded as
part of a larger conflict, is of considerable importance in the case of child
soldiers. All scopes of background can be taken into account in justifying
the hostilities of offenders. That in turn can affect the promotion of better
and more proportional “sanctions”.

Another key point is the position of scholars on the coexistence of
restorative justice and prosecution. Noélle Quénivet suggests putting
child offenders through the prosecution process only under circumstanc-
es when children object to their participation in restorative justice.*® The
rejection of recognising one’s own responsibility erodes the very nature of
justice. For this reason, prosecution should serve as a last resort for child
soldiers, with the adherence to certain universal principles of juvenile
justice: no imposition of capital punishment, and the prohibition of life
sentencing without the possibility for release towards minors who were

78 “Tutorial: Intro to Restorative Justice”, Centre For Justice & Reconciliation, ac-

cessed 25 March 2022 http://restorativejustice.org/restorative-justice/about-resto-
rative-justice/tutorial-intro-to-restorative-justice/lesson-1-what-is-restorative-justi-
ce/#sthash.VCkw6UK6.dpbs.

7 UN Office on Drugs and Crime (UNODC), 4 Handbook of restorative justice pro-
grammes (New York: Criminal justice handbook series, 2006), 14—15, accessed 25
March 2022  https://www.un.org/ruleoflaw/files/Handbook%200n%20Restorati-
ve%20Justice%20Programmes.pdf.

80 Quénivet, supra note, 42: 455.
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under the age of 18 at the time of crime commission.*!

2.2.3. Mitigating circumstances for child soldiers

During the process of prosecuting child soldiers, a number of cir-
cumstances should be taken into account. The adjudication should ob-
serve the range of actions taken by accused children, their age, and the
cultural background that served as the basis for their involvement in
armed forces, armed groups, or terrorist organizations. In the meantime,
these hallmarks may amount to mitigating factors and may lessen charges
against child soldiers.

The age of a child convicted of a war crime should be the first thing to
be discovered during the litigation process. As long as the minimum age
of criminal responsibility remains uncertain, the age of the child should
form the basis of a court decision concerning them. To this end, the age of
15 should be considered as the threshold being the most widespread age
in international instruments in relation to the prohibition of the recruit-
ment of children in armed forces and groups.®* From the further language
of OPAG, it can be presumed that voluntarily enrolment is allowed - not
specifying the age from which it is possible, however. Consequently, chil-
dren then are able to esteem the choices to be made, with corresponding
consequences.

This suggests that children below the age of 15 should attract special
attention in identifying their liability, whereas children from the ages of 15
to 18 should be justified on a case-by-case basis.

As was already mentioned, the cultural background and political and
economic situations of States play a key role in the recruitment and en-

81 “Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to

the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 19777,
supra note, 49: Art. 77(5); “Protocol Additional to the Geneva Conventions of 12
August 1949, and relating to the Protection of Victims of Non-International Armed
Conflicts (Protocol 1), 8 June 19777, supra note, 50: Art. 6(4).

8 “Convention on the Rights of the Child adopted 20 November 1989 by General
Assembly resolution 44/25”, supra note, 71: Art. 38; “Protocol Additional to the Ge-
neva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol I), 8 June 19777, supra note, 49: Art. 77(2);
“Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of Non-International Armed Conflicts (Protocol II), 8 June
19777, supra note, 50: Art. 4(3)(c).
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rolment of children into armed forces and rebel groups. This may identi-
ty the scope of mens rea evidence, along with distinguishing the level of
comprehension of a crime’s consequences. Provided that the child does
not fulfil the requirements of mens rea, this should not stand for prosecu-
tion exclusion, rather reducing the sanctions to be imposed.

Within the determination of the level of mens rea, the state of mind
should also be evaluated. The common practice of drugging children calls
into question the state in which they perpetrated crimes. Art. 31, para. 1,
subpar. b of the Rome Statue could be taken as a basis for such a mitigat-
ing factor, where a state of intoxication can serve as a ground for excluding
criminal responsibility.**

The final but no less important factor to be observed is the function
performed by the child soldier. Not all activities in which children par-
ticipate should be prosecuted. Moreover, as is stated in the Paris Princi-
ples, the mere association of children “with armed forces or armed groups
should not be prosecuted or punished or threatened with prosecution or
punishment”® Only actions that fall under the definition of war crimes
should be punished.

2.3. Admissibility of amnesty for children accused of the
commission of war crimes

Amnesty composes the mechanism of prosecution impediment. At
the present time, there is no official legal definition of amnesty. Accord-
ing to the International Committee of the Red Cross (ICRC), amnesty is
defined as “an official legislative or executive act whereby criminal investi-
gation or prosecution of an individual, a group or class of persons and/or
certain offences is prospectively or retroactively barred, and any penalties
cancelled”®

Amnesty is commonly used by States to implement national recon-

8 “The Rome Statute of the International Criminal Court”, supra note, 2: Art. 31(1)(b).

8 “Principles relating to the Status of National Institutions (The Paris Principles) adop-
ted by General Assembly resolution 48/134 of 20 December 1993”, https:/www.
un.org/ruleoflaw/files/PRINCI~5.PDF, 8.7.

8 International Committee of the Red Cross, Advisory Service on International Hu-
manitarian Law, “Amnesties and International Humanitarian Law: Purpose and
Scope”, Legal Factsheet (2007), https://www.icrc.org/en/document/amnesties-and-
ihl-purpose-and-scope.
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ciliation after a long-term period of armed conflict.*® The mere nature of
amnesty is still debatable among scholars, whereas at the international
level the approach is more precise.

In international instruments governing humanitarian issues, there is
no indication of either permissibility or forbiddance of amnesty. Neither
the 1949 Geneva Conventions nor API contain provisions exist on the
matter of precluding a person’s accountability. The only clause to be con-
sidered in this matter is Art. 6, para. 5, of APII, which prescribes granting
“the broadest possible amnesty to persons who have participated in the
armed conflict”® Despite the fact that this provision was widely used by
States to support the validity of amnesties,*® the ICRC interprets it in a
different way. According to the head of ICRC Legal Division, Art. 6, para.
5 should be read as a prohibition of prosecution for the mere fact of par-
ticipating in atrocities.*” The drafting history of APII provides the further
confirmation of this conclusion: “It [the provision] does not aim at an
amnesty for those having violated international humanitarian law”.*

States where amnesty law has been adopted regard it as a way to halt
hostilities as well as promote reconciliation and stability.”’ In some cases,
the issue of child soldiers constitutes the reason why amnesty law gains
such support.

To give an illustration of amnesty law in action, Uganda’s Amnesty

8 Mozambique, Laws No 14/87 and 15/87 (19 December 1987); South Africa, The

Promotion of National Unity and Reconciliation Act of 1995; Sierra Leone, 7 Lomé

Peace Agreement Between the Government of Sierra Leone and the Revolutionary

United Front (Art IX), S/1999/777 (7 July 1999), accessed 25 March 2022https://pe-

acemaker.un.org/sites/peacemaker.un.org/files/SL_990707 LomePeaceAgreement.

pdf; Liberia, Peace Agreement Between the Government of Liberia (GOL), The

Liberians United for Reconciliation and Democracy (LURD), The Movement for

Democracy in Liberia (MODEL) and the Political Parties, Accra, Ghana (18 August

2003), accessed 25 March 2022 https://www.ucdp.uu.se/gpdatabase/peace/Lib%20

20030818.pdf.

“Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to

the Protection of Victims of Non-International Armed Conflicts (Protocol II), 8 June

19777, supra note, 50: Art. 6(5).

Yasmin Naqvi, “Amnesty for War Crimes: Defining the Limits of International Re-

cognition ”, International Review of Red Cross 85, 851 (2003): 604.

8 Letter of the ICRC Legal Division to the ICTY Prosecutor of 24 November 1995 and
to the Department of Law at the University of California of 15 April 1997.

% Ibid.

°1 Christine Bakker, “Prosecuting International Crimes against Children: The Legal
Framework”, Innocenti Working Paper 13 (2010): 16.
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Act, 2000, can be observed.”” The main goal of the Amnesty Act was to
grant amnesty for those fighting in rebellion groups, namely in the Lord’s
Resistance Army, against official Uganda’s government since 1986.* Set-
ting certain requirements for a person to be granted immunity, the Am-
nesty Act promoted disarmament with subsequent reintegration into the
Ugandan community.

One of the preconditions to be met was an age threshold of 12 years
old.** The main reasoning for the inclusion of this factor was the mini-
mum age of criminal responsibility established in Uganda. According to
the Children Act, this should be the age of 12.”> Moreover, the length test
and passing through reception centres were set as additional prerequisites
to be granted amnesty.” Leoni Steinl indicated this as an obligatory sup-
port provided for people, including child soldiers, who were affected the
most by participation in hostilities.”” Contrary to this, victims and com-
munities did not receive any assistance from the government, undermin-
ing the fairness of the entire amnesty granting process.

Granting amnesty for children is regarded as being in-line with the
common perception of child soldiers as victims.”® As Reis indicated, the
prosecution of children would be in violation of the goal of deterrence in
criminal law, and penalization must be applied to the adults responsible
for the recruitment of children.

However, this would conflict with the general obligation undertak-

%2 Uganda, The Amnesty Act (2000), accessed 25 March 2022 https://ihl-databases.
icrc.org/applic/ihl/ihl-nat.nsf/0/7d2430f8f3cc16b6¢125767¢00493668/$file/ugan-
dan+amnesty-+act+2000.pdf.

% “Uganda, The Amnesty Act (2000), Part II, section 3(1)”.

% Uganda Coalition to Stop the Use of Child Soldiers, Time to Implement! National
and International Legal Instruments Related to the Recruitment and Use of Children
by Armed Forces and Groups in Uganda, 2007, p. 7, https://reliefweb.int/sites/relief-
web.int/files/resources/344AA6E2A8F362A1852573CC006BACAB-Full_Report.
pdf.

% Uganda, The Children Act (1 August 1997), Section 88, accessed 25 March 2022

https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/a24d1c£3344e99934125673e¢0050

8142/738£cd999d6976a8¢125767¢004c5fa6/$SFILE/THE%20CHILDREN%20ACT.
pdf.

Leonie Steinl, Child Soldiers as Agents of War and Peace: A Restorative Transitional

Justice Approach to Accountability for Crimes under International Law (The Hague:

Asser Press, 2017), 98—100.

7 Ibid, 100.

% Reis, supra note, 35.
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en by States to act in accordance with international law and prosecute
violations by bearing responsibility.”” The language of the Rome Statute
preamble affirmed the duty of each State “to exercise its criminal juris-
diction over those responsible for international crimes”'® Furthermore,
not prosecuting criminal offenders in the case of child solders would in
turn encourage the protraction of human rights violations, especially the
rights of children in the first place. If child soldiers are presumed to escape
punishment for criminal actions due to their age, military commanders
will perceive this as a “green light” to continue to recruit children for even
more severe crimes.'"'

In this sense, the notion of “amnesty” would be considered equiv-
alent to “impunity”. In other words, not only would children be denied
sufficient support in the acknowledgment of them being perpetrators, but
victims of their offences would also be rejected their right to an effective
remedy.'"

Conclusions

The range of aspects which lay beneath the motivation for the enlist-
ment of children in armed groups or armed forces are varied and derive
from different levels of a child’s life. The minor may be driven by their per-
sonal wish to survive, may earn money for their family or to provide their
own life, or may become a part of something more than simply being.

Different cultural backgrounds and political contexts induce the di-
vergent views of local societies on former child soldiers. This has led to
the ambiguous perception of children by numerous scholars as victims
of their perpetrators, and, in turn, as perpetrators against others, which
indicates the growing awareness of the need for resolution of this issue.

In international humanitarian law, there is no general prohibition
of the prosecution of children for war crimes. On the contrary, from the
wording of API, APII, and the Rome Statue, it can be concluded that
children may in fact be recognized as perpetrators and, further, may be
brought to justice.

% Malcolm N. Shaw, International Law (Cambridge: Cambridge University Press,

2003).

“The Rome Statute of the International Criminal Court”, supra note, 2: preamble.
100 Rose Grogan, “Child Soldiers, Prosecution”, IDEA in Nobert, supra note, 6: 36.
102 Bakker, supra note, 91: 2.
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The crimes committed by child soldiers shall not be left disregarded.
Appropriate justice would bear, firstly, an educative character. Quénivet
accentuated the need for understanding by children of the blameworthy
nature of their actions.'”® Moreover, society, in the form of international
and national justice, should point out the realistic images of child soldiers
being perpetrators.'® In particular cases, the recognition of children’s ac-
countability would be in their best interests, bearing in mind the possibil-
ity of child soldiers’ full awareness and intent to perform atrocities, which
contributes to mens rea evidence.'”

Child soldiers should be recognised as accountable for the war crimes
enlisted in the Rome Statute. The prosecution of child soldiers would have
deterrent effects on the further recruitment of child soldiers.'” While per-
ceiving them as fully escaped from responsibility, enlistment into State
armed forces, non-State rebel groups, and terrorist organizations can nev-
er be terminated.

Justice should be administered over all kind of crimes, and war crimes
committed by child soldiers shall not be excluded. The most important
regard is to be paid to the rehabilitation and reintegration of children re-
sulting from the concept of the best interests of the child. Leaving children
abandoned would only aggravate the problem of injustice for helpless vic-
tims and extend the phenomenon of child soldiers.

States have to fulfil obligations to guarantee and protect human
rights.!”” Otherwise, this jeopardizes the basic principles of human rights
in the framework of international law.

The widespread victimization of child soldiers denies their ability to
act independently and with the entire understanding of their own actions.
Conversely, the option to also perceive children as perpetrators would fill
the present gap regarding their criminal responsibility in the light of com-
mitted war crimes.

Above all, the rights of the victims of child soldiers should be taken

13 Quénivet, supra note, 42: 451.

Amnesty International, Child Soldiers: Criminals or victims? 2000, 13.

105 “Convention on the Rights of the Child adopted 20 November 1989 by General As-
sembly resolution 44/25”, supra note, 71: Art. 3.

106 Quénivet, op. cit., 42: 451.

107 Manisuli Ssenyonjo, “Accountability of Non-State Actors in Uganda for War Crimes

and Human Rights Violations: Between Amnesty and the International Criminal Co-

urt”, Journal of Conflict and Security Law 10, 3 (2005): 429.
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into consideration. By providing appropriate remedies, States restore vic-
tims’ right to know the truth and ensure the reconciliation processes in
post-war communities.

The alternatives of restorative justice and prosecution should assist
children in the recognition of responsibility for atrocities. The prosecu-
tion prosses is considered to be traumatic for the psychological health of
a child, leading to social stigmatization; while restorative justice is pre-
sumed to be a more sufficient and effective model for children to assist in
the acknowledgment of their own accountability for war crimes commit-
ted. However, the coexistence of prosecution is regarded as a last resort
option for those child soldiers objecting to participation in the restorative
justice process. It is important to deliver justice in a manner consonant
with the basic principle of juvenile justice, with the unconditional prohi-
bition of capital punishment and life sentences without the possibility of
release.

Under current international humanitarian and criminal law, the ad-
missibility and prohibition of amnesty for child soldiers are not indicated.
At the level of States, amnesty is generally used to provide reconciliation
within communities during a post-war period. Granting amnesty for
child soldiers is presumed to act as a protractive factor in the violation of
human rights, namely children’s rights. In this matter, amnesty should be
identified as inadequate regarding guarantees of basic human rights and
general international law in regard to the serious nature of war crimes
committed by child soldiers.

Recommendations

Within the UN Economic and Social Council, an effective model
of restorative justice for child soldiers should be developed. This model
should include victim offender mediation, community and family group
conferencing, circle sentencing, peacemaking circles, reparative proba-
tion, and community boards and panels. This will ensure efficient recon-
ciliation processes in post-war communities, along with providing suffi-
cient assistance to child soldiers in the acknowledgment and recognition
of their own responsibility for the commission of war crimes.

Amnesty for child soldiers who have committed war crimes should
be perceived as inadmissible according to the general obligation of States
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to provide basic human rights and to exercise criminal jurisdiction over
those accountable for international crimes. Consecutively, the restorative
justice model and prosecution should be used in light of the determina-
tion of the responsibility of child soldiers.

In international law, the list of mitigating factors applying to child
soldiers during the prosecution process should be developed. This should
include the following elements as prerequisites to charges against child
soldiers, lessening them within the prosecution procedure:

1. age;

2. cultural and economic environment in the States known for child
soldier recruitment;

3. mental and phycological development;

4. range of actions performed by child soldiers.
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VAIKU KARIU ATSAKOMYBE UZ KARO
NUSIKALTIMUS

Mariya Lysyuk

Mykolo Romerio universitetas, Teisés fakultetas

Anotacija. Remiantis Jungtiniy Tauty Generalinio sekretoriaus me-
tine vaiky ir ginkluoty konflikty ataskaita, 2020 metais j fronto kova buvo
jtraukta daugiau nei 8 tikstanciai berniuky ir mergaiciy. Vaiky dalyvavi-
mas valstybinése ir nevalstybinése ginkluotosiose pajégose, ginkluotose
grupése ir teroristinése grupése susije su jvairiais socialinio, ekonomin-
io ir individualaus lygmens aspektais. Atlikus analiz¢ prieita prie i§va-
dos, kad atsisakius gryno ,,aukos” pozidrio ir suteikus dvigubg statusa
dabartiné teisiné kolizija i$sispresty. Be to, vaiky kaip smurtautojy suvok-
imas leisty suprasti jy baudziamosios atsakomybés klausimo sudéting-
umg. Atitinkamai turi bati sukurtas veiksmingas vaiky kariy atkuriamojo
teisingumo modelis, kuriame buty atsizvelgta j tam tikrus lengvinancius
veiksnius, o amnestija biity suvokiama kaip nepriimtina.

Reik$miniai ZodzZiai: vaikai kariai, karo nusikaltimai, atsakomybeé,
amnestija, baudziamasis persekiojimas, atkuriamasis teisingumas.
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ES BENDRADARBIAVIMAS SU KAUKAZO

REGIONO SALIMIS SIEKIANT JOMS PADETI

INTEGRUOTIS ] TARPTAUTINES TEISES IR
ZMOGAUS TEISIU APSAUGOS NORMAS

Kristina Kersiené

E. pastas : krkersiene@stud.mruni.eu
Mykolo Romerio universiteto Teisés fakultetas

Santrauka. Europos Sgjungos bendradarbiavimo projektas, pa-
vadintas ,,Ryty partnerysté“(angl. Eastern Partnership, EaP), prasidéjo
nuo 2009 m. 2017 m. birzelio 9 d. Europos Komisija sudaré bendra darby
plana, pavadinta ,,20 rezultaty iki 2020 m., kuriame numaté pagrindin-
ius prioritetus apciuopiamiems rezultatams pasiekti. Tai Europos Sajun-
gos iniciatyva sukurta tarpvyriausybiné organizacija, skirta spresti klau-
simus, susijusius su ES ir jos rytiniy kaimyniniy valstybiy - Arménijos,
Azerbaidzano, Baltarusijos, Sakartvelo, Moldovos ir Ukrainos - santyki-
ais, sudarant galimybes aptarti prekyba, ekonoming strategija, susitarim-
us deél judéjimo ir kt.

Straipsnyje analizuojamas Europos Sajungos indélis j Kaukazo $aliy
(Arménijos, Azerbaidzano ir Sakartvelo) vidaus politikos teigiamus
pokycius teismy sistemoje, prokuratiiroje. Tiriama, kokiais tempais
Kaukazo Salys savo vidaus institucijose jsisavina Europos Sajungos ben-
dradarbiavimo paveiktus teigiamus pokycius Zmogaus teisiy apsaugos
srityje ir kokia i§ to nauda Europos Sajungai. I§ry$kinamos sritys, kuri-
ose pasiekta geriausiy rezultaty, aptariamos valstybés, kurioms projekte
numatyty tiksly sekési siekti sunkiausiai. Aptariami ,,Ryty partnerystés®
prioritetai po 2020 m.

Straipsnio pabaigoje formuluojamos iSvados atsakant j klausima,
ar bendradarbiavimas su Europos Sajunga pagreitino Kaukazo regiono
$aliy, dalyvavusiy minétuose projektuose, integracija i tarptautinés teisés
ir Zmogaus teisiy apsaugos normas.

Reik$miniai ZodzZiai: Zmogaus teisiy apsauga, integracija, ben-
dradarbiavimas, tarptautinés teisés normos, reformos, korupcija, teismy
sistemos nepriklausomumas, prokuratiira.
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Ivadas

Temos aktualumas. Dalis Europos Sajungos (toliau - ir ES) politi-
kos nukreipta i jos regiony bendradarbiavima su kity Zemyny regionais,
tokiais kaip Azija. Dél to, siekiant skatinti tarpregioninj bendradarbia-
vima, ES egzistuoja jvairas finansiniai instrumentai, padedantys plétoti
ry$ius tarp regiony pridétine verte kurianciose srityse, pavyzdziui, eko-
nomikos ir finansy sektoriuose. Ne iimtis ir iki $iol vykdomas ES ben-
dradarbiavimo projektas ,Ryty partnerysté po 2020 m.“. M. Nakashidze
straipsnyje ,,Asociacijos susitarimas — vidaus reformy jgyvendinimas sie-
kiant stiprinti teisine valstybe Gruzijoje, Moldovoje ir Ukrainoje“ (angl.
»The Association Agreement the Implementation of Domestic Reforms To-
wards Strengthening the Rule of Law, in Georgia, Moldova, and Ukraine®)
nurodé: ,,Europos kaimynystés politika remti politinj procesa tarp Euro-
pos Sajungos ir jos kaimyniy paremtas siekiu jgyvendinti vieningos ir lais-
vos Europos idéja stiprinant demokratijg. Visy pirma kaimynystés politi-
ka numato glaudesnj bendradarbiavima tokiose prioritetinése srityse kaip
demokratija, geras valdymas, teisiné valstybé, teismy nepriklausomumas,
vieSasis administravimas ir kova su korupcija“. Anot M. Nakashidze, Eu-
ropos Komisija (toliau - ir EK) komunikate ,,Ryty partnerysté po 2020 m.“
pazymeéjo, kad ,teisiné valstybé yra pagrindinis veiksnys, uztikrinantis
veiksmingg verslo aplinkg ir svarbus veiksnys pritraukiant tiesiogines uz-
sienio investicijas®. Taigi, siekiant sukurti arba islaikyti vieninga ir laisva
Europa, ES yra butina bendradarbiauti su Kaukazo regiono $alimis, kad
Sios integruotysi i tarptautines teisés ir Zmogaus teisiy apsaugos normas.

Temos naujumas. 1991 m. iirus Taryby Sajungai 15 nepriklausomy-
be atgavusiy respubliky pradéjo kurti savarankiskas valstybes su atskirais
valdymo aparatais, strategija ir vizija. Siuo metu ES sudaro 27 valstybés,
i$ kuriy trys (Lietuva, Latvija ir Estija) buvo Soviety Sajungos sudétyje.
»Ryty partnerystés” iniciatorés buvo Lenkija su Svedija, 2008 m. ES uzsie-
nio reikaly tarybai Briuselyje pateikusios bendra projekta, kuris ES buvo
inauguruotas 2009 m. Prahoje. Vis délto $i iniciatyva skinasi kelig link jos
tiksly labai létai. Antai trys i$ $esiy ,,Ryty partnerystés“ valstybiy - Mol-
dova, Sakartvelas ir Ukraina sudaré asociacijos susitarimus, kurie buvo
pasirasyti tik 2014 m. birzelio 27 d. Ukraina dalj dokumento pasirasé
2014 m. kovo 21 d. Moldovos ir Sakartvelo asociacijos su ES susitarimai
jsigaliojo 2016 m. liepos 1 d., o Ukrainos - 2017 m. rugséjo 1 d. Svarbu
paminéti, kad Sie susitarimai neturi analogy ES tarptautiniy sutarciy isto-
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rijoje, kadangi jie numato ne tik laipsniska prekybos liberalizavima, bet ir
su tuo tiesiogiai susieta ,,Ryty partnerystés“ valstybiy nacionalinés teisés
suderinimg su ES teisynu. Taigi Moldova, Sakartvelg ir Ukraing drasiai
galima vadinti asocijuotomis Ryty partnerémis. O Arménija, Azerbaidza-
nas ir Baltarusija ,,Ryty partnerystés“ politikoje dalyvauja Zymiai siaures-
ne apimtimi, pvz., ES ir Arménijos santykiai remiasi 2017 m. lapkric¢io
24 d. pasirasytu ES ir Arménijos visapusiskos ir tvirtesnés partnerystés
susitarimu (toliau — CEPA), kurj Lietuvos Respublikos Seimas ratifikavo
2018 m. geguzés 24 d.! Straipsnyje remiamasi ne daugiau kaip penkeriy
mety senumo $altiniais, todél drgsiai galima teigti, kad straipsnio tema yra
nauja ir nuolat besirutuliojanti dél jos specifiskumo, nagrinéjamy $aliy
nestabilumo.

Moksliné problema ir jos iStirtumas kity mokslininky darbuose.
Paprastai moksline problema jvardijamas paaiskinimas, kokiy ir kodél
tam tikrame tyrime moksliniy ziniy triksta. Kadangi $io straipsnio tema
yra itin nauja, tad logiska, kad jos istirtumas kity mokslininky darbuose
yra nezymus. Todél straipsnyje ir siekiama atlikti analize siekiant atsaky-
ti j klausima, kaip ES sekasi Kaukazo regiono $alims padéti integruotis j
tarptautinés teisés ir Zzmogaus teisiy apsaugos normas. Aiskinamasi, ar ES
bendradarbiavimas su Kaukazo regiono $alimis joms padeda integruotis j
tarptautinés teisés ir Zmogaus teisiy apsaugos normas. Tuo tikslu straips-
nyje nagrinégjami Batumi Sota Rustaveli valstybinio universiteto Teisés
ir socialiniy moksly fakulteto docento Malkhazo Nakashidzes, taip pat
Deniso Cenusos, asocijuoto Ryty Europos studijy centro eksperto, ir kity
Ryty Europos studijy centro analitiky moksliniai darbai, aptariamos Ryty
Europos studijy centro tyrimy programai aktualios publikacijos. Taciau,
kaip minéta, kadangi straipsnio tema yra nauja, tad pagal pobudj ja reikia
i$ naujo istirti mazdaug kas penkerius metus. Tiek ES politika, susijusi
su Kaukazo regiono salimis, tiek paciy Kaukazo regiono $aliy imlumas
»Ryty partnerystés“ teikiamoms galimybéms ir poziaris j ,Ryty partne-
ryste kinta. Apskritai pasigesta koncentruoto analizuojamos problemos
iSgryninimo. Todél §io straipsnio siekis - skaitytoja supazindinti su ,,Ryty
partnerystés” plétra Kaukazo regiono salyse, t. y. atskleisti ES bendradar-
biavimo su Kaukazo regiono salimis, siekiant joms padéti integruotis j
tarptautines teisés ir Zmogaus teisiy apsaugos normas, uzZuomazgas ir at-

cee we—

Lietuvos Respublikos uzsienio reikaly ministerija, ,,Asociacijos susitarimai®, zitiréta
2022 m. vasario 15 d., https://urm.lt/default/It/asociacijos-susitarimai.
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skleisti ne senesnes kaip penkeriy mety realijas apzvelgiant situacija iki
$iy dieny.

Tyrimo tikslas. Straipsnyje nagrinéjama, kaip ES sekasi Kaukazo re-
giono $alims padéti integruotis j tarptautinés teisés ir Zmogaus teisiy ap-
saugos normas. Taigi, tyrimo tikslas - i$analizuoti ir atsakyti j klausima, ar
ES bendradarbiavimas su Kaukazo regiono $alimis joms padeda integruo-
tis j tarptautinés teisés ir Zmogaus teisiy apsaugos normas.

Tyrimo uzdaviniai:

1) atlikti literatros $altiniy analize ai$kinantis, su kokiais i$$ukiais
susiduria Kaukazo regiono $alys siekdamos integruotis j tarptautinés tei-
sés ir Zmogaus teisiy apsaugos normas;

2) jvertinti, kokig reik§sme ES bendradarbiavimas su Kaukazo regio-
no $alimis turi joms integruojantis j tarptautinés teisés ir zmogaus teisiy
apsaugos normas;

3) suformuluoti prognozes, rekomendacijas ir iSvadas.

Tyrimo metodai. Straipsnyje taikomi mokslinés literatiros analizés,
lingvistinis ir loginiy iSvady metodai.

1. Literaturos Saltiniy analizé

1.1. ,,Ryty partnerystés“ Kaukazo regiono $alys

I$ Sesiy ,,Ryty partnerystés“ projekte dalyvaujanciy valstybiy (Armeé-
nijos, Azerbaidzano, Baltarusijos, Moldovos, Sakartvelo ir Ukrainos) $io
straipsnio tyrimo objektu pasirinktos tik Kaukazo regiono $alys, t. y. Ar-
meénija, AzerbaidZanas ir Sakartvelas.

Moldova, Sakartvelas ir Ukraina su ES yra pasirasiusios Asociacijos
sutartj’ (Asociacijos ir i$samios bei visapusiskai laisvos prekybos erdve,
angl. AA/DCFTA), kuri ES yra itin reik§minga siekiant kurti bendra vi-
daus rinka, apimancia laisvosios prekybos erdve, muity ir ekonoming sa-
junga siekiant Europos ekonominés bendrijoje (toliau — EEB) uztikrinti
laisva prekiy, asmeny, paslaugy ir kapitalo judéjima.

2 Lietuvos Respublikos uzsienio reikaly ministerija, ,,Galiojantys Europos Sgjungos

susitarimai, nustatantys laisvaja prekyba®, zitiréta 2022 m. vasario 5 d. https://www.
urm.lt/default/It/galiojantys-europos-sajungos-susitarimai-nustatantys-laisvaja-pre-
kyba.
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O Arménija su ES yra pasirasiusi CEPA susitarimg, kuris néra toks
ambicingas kaip Asociacijos sutartis. Tarp ES ir Azerbaidzano vis dar te-
siamos 2017 m. pradétos derybos dél partnerystés prioritety (angl. Par-
tnership Priorities)*, o Baltarusija nuo 2021 m. birzelio 28 d. sustabdé savo
dalyvavima ,,Ryty partnerystés“ projekte dél nuo 2020 m. spalio ménesio
ES jai taikomy ribojamyjy priemoniy, susijusiy su Baltarusijos valdzios
institucijy vykdomu nepriimtinu smurtu prie§ taikius protestuotojus,
bauginimu, savavaliskus suémimus ir sulaikymus po 2020 m. rugpja-
¢io ménesio prezidento rinkimy, kuriuos ES pasmerké nepripazindama
jy rezultaty.

1.1.1. Issukiai, kuriuos patiria Arménija ir Azerbaidzanas
integruodamosi j tarptautinés teisés ir Zzmogaus teisiy apsaugos
normas

ES ir Arménijos santykiai grindziami ES ir Arménijos visapusisku
sustiprintos partnerystés susitarimu (CEPA), kuris, nors pasirasytas dar
2017 m. lapkric¢io 24 d. penktojo ,,Ryty partnerystés“ auksc¢iausiojo lygio
susitikimo metu, taciau visidkai jsigaliojo tik 2021 m. kovo 1 d. Siuo su-
sitarimu Arménija Europos Sajungai jsipareigojo vykdyti visapusiska re-
formy darbotvarke, pagrista demokratija, skaidrumu ir teisinés valstybés
principais. Tai, visy pirma, reiskia kova su korupcija, teismy sistemos re-
formas ir jy atskaitomybés pilie¢iams didinimg, be to, lygiy ekonominiy,
uzimtumo ir socialiniy galimybiy uztikrinima visiems®.

Nepaisant to, Arménijai jgyvendinti prisiimtus jsipareigojimus de-
mokratijai, Zmogaus teiséms ir teisés virSenybei néra taip paprasta, kaip
galéty pasirodyti i§ pirmo zvilgsnio. Si $alis daug mety savo ekonomine
partnere ir vienu i§ saugumo garanty laiké Rusijg, kurios vienas i§ tiks-
ly - kad Arménija nesuartéty su Vakarais. Arménija, bidama neturtinga
, siekia Rusijos palaikymo dél ilgametés Arménijos ir Azerbaidzano jtam-
pos Kalny Karabache, kurig laiko rimta grésme nacionaliniam saugumui,
todél leidzia Rusijai regione islaikyti savo jtaka. Be to, Arménija, bidama
priklausoma nuo Rusijos rinkos, t. y. nuo pigiy Rusijos tiekiamy energijos
istekliy, 2015 m. prisijungé prie Rusijos kuriamos Eurazijos ekonominés

3 Lietuvos Respublikos uzsienio reikaly ministerija, supra note 1._

4 “EU-Armenia relations-factsheet”, European External Action Service, zitiréta 2022
m. sausio 25 d., https://eeas.europa.cu/headquarters/headquarters-homepage/4080/
eu-armenia-relations-factsheet _en.
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sgjungos. Tik po 2016 m. ,balandzio karo®, kai Rusija aiskiai i§reiské savo
pozicija okupuotas Kalny Karabacho teritorijas atiduoti Azerbaidzanui,
Arménijai tapo ais$ku, kad Rusijos deklaruojamas taikdarés tarp Armé-
nijos ir Azerbaidzano vykstancio konflikto vaidmuo, taip pat parama yra
manipuliaciné fikcija. Tac¢iau Arménijoje jvykus ,,aksominei revoliucijai“
ir { valdzia atéjus opozicijos lyderiui Nikolui Pasinjanui, naujy permainy
fone atsivéré galimybiy ne tik jgyvendinti naujos valdzios reformas, bet
ir sukurti europietiskos demokratijos modelj, kurio sieké N. Pasinjanas®.

Deja, nepaisant naujojo ministro pirmininko pastangy, Arménijo-
je vis dar didelé problema yra Ziniasklaidos sektorius, kurj kontroliuoja
su buvusiu rezimu siejamos politinés jégos, lemiancios dezinformacijos
skleidimg apie naujosios vyriausybés vykdomas reformas. Dél to Armé-
nijoje itin svarbu stiprinti pilietine visuomeneg ir kurti nepriklausoma Zi-
niasklaidg.

Europos Sgjungos ir Azerbaidzano bendradarbiavimas remia-
si 1999 m. jsigaliojusiu partnerystés ir bendradarbiavimo susitarimu.
2020 m. gruodzio 18 d. Briuselyje jvykus 17-ajam Europos Sajungos ir
Azerbaidzano Respublikos bendradarbiavimo tarybos posédziui, buvo
aptarti 2018 metais numatyti ES ir Azerbaidzano partnerystés prioritetai,
kurie apima: a) institucijy stiprinimg ir gerg valdyma; b) ekonomikos plé-
tra ir rinkos galimybes; c) rys$j, energijos valdymo efektyvumga, aplinkos
ir klimato veiksnius; d) mobiluma ir tiesioginius kontaktus su Zmonémis.

Nepaisant to, kad Azerbaidzanas yra musulmoniska Salis, rezimas
¢ia kontroliuojamas imamy, kuriems atlyginima moka valstybé, taip re-
liginéms bendruomenéms net mecetése trukdoma veikti, jeigu jos kisasi
j politika. Negana to, autoritariné sistema ir islamo religija riboja aktyvia
ne tik motery, bet ir visuomenés pilietine veikla, pagaliau galimybe kovoti
ir ginti savo pazeidziamus teisétus interesus. Azerbaidzane po Taryby Sa-
jungos zlugimo ir nepriklausomybés paskelbimo nuo 1991 m. reguliariai
vyksta prezidento ir parlamento rinkimai, taciau, nepaisant to, Ilhamas
Alijevas 2003 m. spalio 31 d. buvo i$rinktas $alies prezidentu, 0 2018 m. -
ir vél naujai septyneriy mety kadencijai. Ta¢iau nepaisant to, kad $alj val-
dantis Alijevo rezimas, suinteresuotas kuo ilgiau i$saugoti valdzia, grieztai
riboja susirinkimy ir ziniasklaidos laisve, taip siekdamas pasalinti kritikus,
I. Alijevas savo kalbose nuolat pabrézia pasiryzima vykdyti aktyvesnes so-

5 »Ryty partnerysté ir Lietuva: silpnybés, stiprybés ir atviros galimybés®, Ryty Eu-

ropos studijy centras, zitiréta 2022 m. vasario 4 d. https://www.eesc.lt/wp-content/
uploads/2020/08/v02-web_EaP-diskusija_paper A4.pdf.
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cialines ir ekonomines reformas, o tesdamas savo pazadus ,,2018-2019 m.
pakeité daugelj svarbiy pareigiiny savo administracijoje ir vyriausybéje,
jskaitant premjerg“.

Taciau ,,nesant laisvos Ziniasklaidos ir nepriklausomos teismy siste-
mos, neretai pareigiinai atsakomybe uz korupcinj elgesj prisiima tik tada,
kai tai atitinka galingesniy ar turin¢iy geresniy rysiy asmenybiy poreikius.
Pasinaudodami savo padétimi, prezidentas ir jo Seima susikrové asmeninj
turtg; vyriausybés veiksmai yra neskaidris ir nors oficialiai reikalaujama,
kad valstybés pareigtinai teikty finansines ataskaitas, jos néra viesai priei-
namos". ,Freedom House“ atlikus Ziniasklaidos vertinimg $alyje, gauti 0
baly i 4 galimy dél ,nuolat pazeidziamos konstitucinés spaudos laisvés
garantijos”’. Tad kad ir kaip norétysi, jog tai buty tik skaiciai, realybé-
je Azerbaidzano valdzia ,,naudoja jvairias priemones, siekdama apriboti
nepriklausomos Ziniasklaidos laisve 3alyje. Zurnalistai ir jy artimieji susi-
duria su vadzios institucijy priekabiavimu, smurtu ir bauginimu. Azerbai-
dzano valdzia atmeta tarptautiniy Zzmogaus teisiy grupiy kaltinimus, kad
asmenys persekiojami dél politiniy jsitikinimy ar veiksmuy, ir grieztai nei-
gia, kad yra politiniy kaliniy. Azerbaidzanas akivaizdziy zmogaus teisiy
ir demokratijos problemy net neslepia, jas pripazjsta, taciau tai nereiskia,
kad isreiskiamas noras padétj keisti“®. Todél ES teigia, kad Zmogaus teisés
ir demokratija $alyje yra esminis klausimas, sprestinas tesiant ,,Ryty par-
tnerystés“ projekta su Azerbaidzanu.

Azerbaidzanui, kaip ir Arménijai, daug mety opus klausimas islieka
Kalny Karabacho teritorija, dél kurios né viena $alis nekeicia savo tvirtos
pozicijos: Arménijai Kalny Karabacho pripazinimas konflikto salimi reis-
kia sauguma ten gyvenantiems arménams ir apsisprendimo teise, o Azer-
baidzanui - teritorinio vientisumo atkiirimg ir suvereniteto i$saugojima.
Todél siame konflikte Azerbaidzanui, kaip ir Arménijai, tikintis Rusijos
palaikymo, o $iai nesékmingai atliekant mediatoriaus vaidmenj, taikg arti-
miausiu metu vargu ar pavyks pasiekti. Be to, padétj sunkina Azerbaidza-
no jsitikinimas, kad ES turéty smerkti Arménijg dél to, kad $i okupavusi
Azerbaidzanui priklausantj Kalny Karabachg, o tai didina Azerbaidzano
nepasitikéjima ES ir stabdo ,,Ryty partnerystés“ projekto progresa.

¢ Ryty partnerysté ir Lietuva: silpnybés, stiprybés ir atviros galimybés®, supra note,

5:31.
7 Ibid, 32.
»Ryty partnerysté ir Lietuva: silpnybés, stiprybés ir atviros galimybés*, supra note,
5:32.
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1.1.2. I$sukiai, kuriuos patiria Sakartvelas integruodamasis i
tarptautinés teisés ir Zmogaus teisiy apsaugos normas

ES ir Sakartvelo asociacijos sutartis galutinai jsigaliojo 2015 m. gruo-
dzio 24 d. Pagal sutartj Sakartvelas turi jgyvendinti apie 375 direktyvas
ir reglamentus’. Nuo to laiko Salies vyriausybé émési jvairiy veiksmy
siekdama adaptuoti vietos jstatymus ir paruosti efektyvaus sutarties jgy-
vendinimo pagrindus. Esamy jstatymy pataisoms, direktyvy priémimui,
naujy jstatymy projekty plétojimui prireiké tik esamy institucijy stiprini-
mo, valstybés tarnautojy apmokymo, kvalifikacijos kélimo, bet ir naujy
karimo. Viena opiausiy Sakartvelo visuomenés problemy - etniniy, re-
liginiy ir kity grupiy diskriminacija, kuri $ioje $alyje pasireiksdavo ir per
teismy sprendimus, nes teiséjai, turédami jiems suteiktus jgaliojimus ir
jausdamiesi nekontroliuojami dél priimamy sprendimy teisétumo, savaip
interpretavo Asociacijos sutartimi prisiimtus $alies jsipareigojimus, dél to
atskiri dokumentai nebuvo jgyvendinami numatyta tvarka. Dél to, kad
dazniausiai didziausios problemos kilo teisinéje praktikoje, buvo sukurta
nepriklausoma priezitros ir kontrolés ombudsmeno institucija'®, kurios
pagrindinés funkcijos — sekti pazeidimus ir pagal surinktg statisting me-
dziaga teikti parlamentui rekomendacijas teisés akty priémimo srityje, nes
esamos problemos teisiniu lygiu akivaizdziai stabdo Sakartvelo eurointe-
gracija.

Negana to, kadangi zmogaus teisiy apsauga yra viena i§ pamatiniy ES
su ,Ryty partnerystés“ projekto valstybémis gilinimo ir gludinimo salygy,
2014 m. Sakartvele jkurta Duomeny apsaugos inspekcija, kurios inspekto-
riy SeSeriy mety kadencijai renka parlamentas. Inspektorius, vykdydamas
savo jgaliojimus, yra nepriklausomas ir nepavaldus jokiai institucijai ar
pareigiinui. Skaidrumui uztikrinti svarbu tai, kad internetinéje Duomeny
apsaugos inspekcijos svetainéje lankytojai gali ne tik susipazinti su inspek-
cijos veiklos ataskaitomis, bet ir atsisiysti aktualiausias Salies teisés akty
galiojancias redakcijas, pvz., Sakartvelo administraciniy nusizengimy ko-

K “2011-2021 European Union External Action Service“, EEAS Europa, zitréta
2022 m. vasario 17 d., https://eeas.ecuropa.cu/headquarters/headquarters-homepa-
ge/search/site_en?t%5B0%5D=sm_specific_content type%3Adocument%3Aal-
1&f%5B1%5D=im_field eeas homepage%3A38&search token=0723U80fUGu-
CIx6p-1rePhvLcUTgHel WG3IBGatQGxA.

10 Public Defender (Ombudsman) of Georgia®, zitréta 2022 m. vasario 18 d. https://
www.ombudsman.ge/eng.
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deksg arba Sakartvelo baudziamajj kodeksg ir pan. Taigi visas $is kovos su
korupcija procesas vyksta laipsniskai, ir tam reikia nuolatiniy pastangy. Ir
nors Sakartvelas uzima geriausig vieta kovojant su valdininky korupcija
i$ visy Sesiy ,,Ryty partnerystés“ projekto $aliy, rapestj iki $iol kelia elito
korupcija, kurios panaikinimas galimas tik atskyrus valdzias ir sukirus
nepriklausomy teismy sistemga ir prokuratiirg, sureguliavus Auksc¢iausiojo
Teismo teiséjy atrankos klausima'!. Paprastai Sakartvele daug mety Auks-
Ciausiojo Teismo teiséjai buvo iSrenkami iki gyvos galvos, todél ,,2019 m.
didelj pasiprie$inimg ir kritikg sukélé Sakartvelo Auksciausiojo Teismo
teiséjy atrankos klausimas. Viesi kandidaty svarstymai parlamente at-
skleidé daug trikumy ir parodé, kad dauguma jie net neatitiko minimaliy
kvalifikacijos ir profesijos saziningumo kriterijy. Nepaisant to, Sakartvelo
parlamentas iki gyvos galvos paskyré 14 kandidaty j Sakartvelo Auksciau-
sigjj Teismg. Sie paskyrimai buvo padaryti nedalyvaujant opozicijai ir po
pilietinés visuomenés organizuoty protesty. I$ tikryjy valdancioji partija
baigé teiséjy atranka j Sakartvelo Auksciausigjj Teisma vienpartiniu ba-
du“’. Taigi Sie jvykiai $alyje akivaizdziai parodo, kaip giliai jsiSaknijusi
korupcija auksc¢iausiy valdininky sluoksnyje, o tai reiskia, kad ES uzti-
krinti skaidry Zmogaus teisiy apsaugos normy jgyvendinimg gali nepa-
vykti dar ne vienerius metus.

Vienas i$ ES tiksly ,,Ryty partnerystés® projekte yra bendros rinkos
siekis, todél rapesciy kelia ne vien teisiné praktika. ES santykiuose su
Sakartvelu kone problematiskiausios sritys perkeliant europines normas
yra maisto saugos, fitosanitarijos ir veterinarijos taisyklés. Nesklandumy
siekiant europiniy standarty kyla dél to, kad fermeriai, baimindamiesi
apmokestinimo, siekia nuslépti realy laikomy naminiy gyvany skaiciy ir
vengia jy registracijos, kuri batina siekiant uztikrinti gyviiny ligy preven-
cijg. Todél $ioje srityje itin svarbu didinti kaimo gyventojy, kurie sudaro
apie 50 proc. visy Sakartvelo dirbanciyjy, sgmoningumg ,,Ryty partnerys-
tés“ projekto naudingumu.

1 Personaldata.ge®, zitiréta 2020 m. vasario 17 d. https://personaldata.ge/ka.

12 Malkhaz Nakashidze, “The Association Agreement and the Implementation of Do-
mestic Reforms Towards Strengthening the Rule of Law, in Georgia, Moldova, and
Ukraine®, International Comparative Jurisprudence 7 (2021): 5, https://ojs.mruni.
eu/ojs/international-comparative-jurisprudence/article/view/6567.
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2. Praktiné ES bendradarbiavimo su Kaukazo regiono
$alimis reik§mé joms integruojantis j tarptautinés
teisés ir Zmogaus teisiy apsaugos normas

2.1. Tarptautinés teisés ir Zmogaus teisiy apsaugos samprata

Europos vadovy tarybos funkcijos yra nustatyti bendra ES politikos
kryptij ir prioritetus. Ji tai daro priimdama iSvadas, kuriy pagrindu parla-
mente yra deramasi dél teisés akty priémimo. 2000 m. Europos Parlamen-
tas, Europos Komisija ir Taryba paskelbé ES pagrindiniy teisiy chartija,
kurioje iSdéstytos Europos Sajungos pripazjstamos pagrindinés teisés ir
laisvés. 2009 m. jsigaliojus Lisabonos sutarciai, chartijoje nurodytos teisés,
laisvés ir principai tapo teisiskai privalomi ES ir valstybéms naréms jgy-
vendinant ES teis¢. Lisabonos sutartimi buvo nustatytos pareigos gerbti
pagrindines teises ir laisves Europos Sgjungoje, taip pat daryti pazanga
zmogaus teisiy apsaugos srityje ir jas stiprinti vykdant ES iSorés veiksmus.
»laryba uztikrina, kad rengiant ES teisés aktus ir plétojant ES veiksmus
buty atsizvelgiama j pagrindines teises. Ji taip pat siekia propaguoti zmo-
gaus teises santykiuose su ES nepriklausanc¢iomis $alimis ir tarptautiné-
mis institucijomis, taip pat derybose dél tarptautiniy susitarimy“'*. Be to,
ES vykdo politika, kad pagarba Zmogaus teiséms turi bati uztikrinta ir uz
ES riby su ES nepriklausanciomis $alimis, todél visose sutartyse ir susita-
rimuose, kuriuos pasiraso ES, turi buti laikomasi Zzmogaus teisiy taip kaip
jos apibréztos ES chartijoje. Tai reiskia, kad visi Tarybos organai, nagriné-
jantys uzsienio reikaly klausimus, savo darbe privalo atsizvelgti j Zzmogaus
teises.

2.1.1. Kokia reiksme ES bendradarbiavimas turi Arménijai
ir AzerbaidZanui, joms integruojantis j tarptautinés teisés ir
Zmogaus teisiy apsaugos normas

2021 m. kovo 1 d. jsigaliojusiu patobulintu ES ir Arménijos partne-
rystés susitarimu Arménija Europos Sajungai jsipareigojo vykdyti visa-
pusiska reformy darbotvarke, pagrista demokratija, skaidrumu ir teisinés

13

,,Consilium Europa“, Europos Vadovy Taryba, Europos Sajungos Taryba, zitiréta
2022 m. vasario 18 d. https://www.consilium.europa.eu/lt/policies/human-rights/.
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valstybés principais, t. y. kovoti su korupcija, reformuoti teismy sistema
ir didinti jos atskaitomybe pilieciams, taip pat visiems uztikrinti lygias
ekonomines, uzimtumo ir socialines galimybes. ES Sioms reformoms
jgyvendinti Arménijai kasmet skiria po 65 mln. EUR dotacijy. Tad ir
Arménija jdéjo labai daug pastangy reformuodama teisingumo sistema,
stiprindama teismy sistemos vientisumag ir atskaitomybe gerindama gali-
mybes naudotis moderniomis ir kokybiskomis teisminémis paslaugomis,
o ypac jsteigdama nauja institucijg — specializuotg Antikorupcinj teisma
(angl. Specialised Anticorruption Court).

Nepaisant sunkaus Arménijos Respublikos kelio j eurointegracija,
$iandien drasiai galima teigti, kad pasiekti rezultatai dziugina ne tik pacia
Arménijg, pvz., ES yra viena i$§ pagrindiniy Arménijos prekybos partne-
riy, visa dvisalé prekyba sudaro apie 18 proc. visos Arménijos prekybos
apyvartos nuo 2020 m. Be to, ES ,,Ryty partnerystés“ projekto salyse vyk-
do projekta ,,EU4 Business®, kurio tikslas — ,,Ryty partnerystés“ salyse vei-
kian¢ioms mazoms ir vidutinéms jmonéms (toliau - MV]), kurian¢ioms
ir islaikan¢ioms darbo vietas, iSnaudoti visa savo potencialg ir taip paska-
tinti ekonomikos augima, eksporto plétra. Su projektu susijusi ES parama
teikiama per organizacijas, kurios veikia kaip ,,EU4 Business” partneriai.
Kiekvienoje ,,Ryty partnerystés” salyje veikia viesa svetainé, kurioje naci-
onaline kalba skelbiama detali informacija apie per projekta ,,EU4Busi-
ness“ teikiamos paramos galimybes VMI, jsteigtos interesanty paklausi-
my palaikymo funkcijos'. ,EU4 Business“ nauda Arménijai neabejotina:
nuo 2020 m. vien tik pasinaudojus $iuo projektu per 7000 MV] investuota
daugiau nei 100 mln. EUR, sukurta daugiau kaip 1400 naujy darbo viety".
Taciau tai dar ne visas teigiamas ES ir Arménijos ilgo bendradarbiavimo
jdirbis. Plétojantis ,Ryty partnerystés® projektui, 2014-2020 m. mainy
programa ,,Erasmus+“ pasinaudojo 14 750 ES ir Arménijos studenty bei
akademiniy darbuotojy.

ES Armeénijai teikia dar daugiau. Pavyzdziui, EU-TUMO konver-
gencijos centre'® nuo 2021 m. sausio ménesio vykstanti kompiuteriy pro-
gramavimo mokykla ,,School 42“ suburé per 150 dalyviy, i§ kuriy apie
50 proc. sudaré moterys. Vykdant energijos vartojimo efektyvumo pro-
gramg 7 000 namy ukiy gavo ES paramg energijos vartojimo efektyvumo

,,EU4Business®, zitiréta 2022 m. vasario 20 d. https://eudbusiness.eu/initiative/.

5 Ibid.

“EU-TUMO convergence center”, zitiréta 2022 m. vasario 21 d. https://www.conver-
gence.center/.
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renovacijai, $alies sostinéje Jerevane pradéjo kursuoti ekologiski autobu-
sai. Negana to, ES skubiai reagavo j Arménijos ir jos pilieciy poreikius
COVID-19 pandemijos metu — paketas ,,JeamEurope® apémé: 1) tiksline
socialine paramg per 3000 pazeidziamiausiy namy tkiy; 2) prieigg inter-
netiniam $vietimui 350 vaiky; 3) paramg daugiau nei 1000 MV] kurti nau-
jus skaitmeninius metodus savo verslui; 4) pagrindine medicinine jranga,
skirtg pacienty priezitrai ligoninése ir COVID-19 tyrimy laboratorijose'.

2.1.2. Stop!!!

2022 m. vasario 24 d. pasaulio jvykiai kardinaliai pasikeité ir $is
straipsnis, jo uzbaigimas, kaip ir ,Ryty partnerystés“ projektas, netenka
prasmés. ,,Ketvirtadienj Rusijos pajégos jsiverzé giliai | Ukraing, smurtui
jsibégéjus, zuvo desimtys zmoniy®, — 2022-02-24 05:55 val. skelbta ELTA
ir BNS ziniose. ,,Per intensyvias kovas visg dieng Rusijos raketos ir sviedi-
niai krito ant Ukrainos miesty, civiliai slépési metro sistemose, kiti turéjo
palikti namus, bégdami nuo mirtiny smugiy is oro.“**

2022 m. vasario 24 d. Ryty Europos studijy centro (RESC) vadovas
Linas Kojala savo ,,Facebook® paskyroje ragé: ,V. Putinas - juoda diena
Europai ir pasauliui - paskelbé specialig karing operacija pries Ukraina,
reikalaudamas $ios Salies ,demilitarizacijos ir denacifikacijos“', aiskéja
tikroji invazijos j Ukraing priezastis. Ukrainos prezidentas V. Zelenskis
viesai ziniasklaidai sako, jog $j Salies puolimg jis laiko ,,karo paskelbimu
visai Europai®

2022 m. vasario 27 d. apie vidurnaktj Ukrainos sostinéje Kijeve dél
Rusijos kariskiy vykdomos atakos jvyko didziulis radioaktyviy medzia-
gu sandélio sprogimas®. Liudytojy teigimu, gyventojams dél gresiancios

“European Commission®, zitiréta 2022 m. vasario 21 d. https://ec.europa.cu/neigh-
bourhood-enlargement/european-neighbourhood-policy/countries-region/armenia_
en.

,»Rusija uzpuolé¢ Ukraina: prasidéjo karas prie§ Ukraing ir Europa“, Lrytas.It,
zitréta 2022 m. vasario 26 d., https://www.lrytas.It/pasaulis/ivykiai/2022/02/24/
news/rusija-puola-ukraina-v-putinas-paskelbe-apie-karines-operacijos-donbase-pra-
dzia-22479535.

Vaidas Saldzitinas ir Dalia Plikting, ,,CNN: Kijevo centre nugriaudéjo stipriis spro-
gimai“, Delfi.lt, zitiréta 2022 m. vasario 26 d., https://www.delfi.lt/news/daily/lithua-
nia/cnn-kijevo-centre-nugriaudejo-stiprus-sprogimai.d?id=89539039.

BNS, ,,Karas Ukrainoje. Sekmadienj Kijeve jvyko didziulis sprogimas, dangus nu-
vito kelioms minutéms®, tv3.1It, zitiréta 2022 m. vasario 28 d., https://www.tv3.1t/
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branduolinés grésmés pavojaus sitiloma evakuotis, nes $is miestas ir jo
priemiesciai daugybei mety dél Sios katastrofos tapo negyvenami. Ir visa
tai atrodyty lyg sapnas, bet jrodymai uzfiksuoti nuotraukose.

Tai, kad jvykiai Ukrainoje palieté ir kitas ,,Ryty partnerystés” projek-
to $alis, patvirtina paskutinés Zinios i§ Sakartvelo®.

Nuo oro skrydzio nukentéjes gyvenamasis namas Kijeve. UmitBektas
(»Reuters“/ ,Scanpix®) nuotr.?

Taigi paskutiniai jvykiai rodo, kad visi Europos ir tarptautiniai jstaty-
mai buvo visi$kai paminti. Néra atsizvelgiama j jokius jstatymus, neegzis-
tuoja jokios Zmogaus teisés. Egzistuoja vienintelis buidas — ginkly! Tik jis
gali uztikrinti politinj taikos stabiluma ir jau i$ jo i$plaukia visos teisinés
normos. Tad kadangi $iuo metu taikos stabilumo néra, kalbéti apie Zmo-
gaus teises yra beprasmiska, nes viskas yra sunaikinta. Tarptautiné teisé

naujiena/lietuva/karas-ukrainoje-sekmadieni-kijeve-ivyko-didziulis-sprogimas-dan-
gus-nusvito-kelioms-minutems-n1140973.

Kagka3 Peanuw, ,,B I'py3un ThiCsS4u 4€I0BEK TPEOYIOT OTCTABKH [IPEMbEP-MUHUCTPA
M3-3a MO3UIKHU 1Mo YKpauHe", zitréta 2022 m. vasario 28 d., https://www.kavkazr.
com/a/v-gruzii-tysyachi-chelovek-trebuyut-otstavki-premjer-ministra-iz-za-pozit-
sii-po-ukraine/31723761.html?fbclid=IwAR1AUFG-gb3n446kdRkIUFmQA_ XR-
bnQKfODEPRBAGcd60MoejONMDbKSji8w.

Eglé Markevicieng, ,,Karas Ukrainoje — antroji diena: penktadienio jvykiy iki 12
val. suvestiné®, vz.It, zitiréta 2022 m. vasario 28 d., https://www.vz.lt/verslo-aplin-
ka/kremliaus-agresija/2022/02/25/karas-ukrainoje--antroji-diena-penktadienio-ivy-
kiu-iki-12-val-suvestine.
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ir jos jstatymai, kurie $io straipsnio ra§ymo pradzioje dar buvo aktualis,
$iuo metu nebeaktualiis. Visiskai neaiski Ukrainos ateitis. DidZiausia pa-
gal teritorija Sio projekto, ir, be kita ko, Europos valstybé, Ukraina, kaip
sako gyvi liudytojai ukrainieciai, ,,prarado laisve” ir kaunasi uz jos atga-
vimg, todél ,,Ryty partnerystés“ projektas taip pat grei¢iausiai turés keisti
kursg arba nustoti gyvuoti.

I$vados ir rekomendacijos

Atliktas tyrimas leidzia padaryti $ias i$vadas ir pateikti rekomenda-
cijas.

»Ryty partnerystés“ projektas tiek Arménijos, tiek Azerbaidzano gy-
ventojams yra naujové, su kuria sunku taikstytis. Esant jsipareigojimams
Europos Sajungai mazinti korupcija - keisti teismus, teisétvarkos sistemas,
projektas neretai sulaukia armény ir azerbaidzanieciy pasipriesinimo. To-
kia reakcija yra gan natarali, nes daug mety egzistuojant korupciniams
ry$iams, jy atsisakyti nenorés ne tik $iais rysiais besinaudojantys, bet ir
su tuo jokiy sgsajy neturintys gyventojai, suprasdami, kad tarp kaukazie-
tisko mentaliteto ir kraujo tautieciy $is reiskinys galutinai niekada neis-
nyks. Todél, nepaisant to, kad ES stengiasi visomis isgalémis ,,europizuoti®
Arménijg ir Azerbaidzang, $iy $aliy eurintegracijai vykstant labai létais
zingsniais, o kartais galbut zengiant ir kelis zingsnius atgal, neju¢iomis
persasi iSvada, kad $ioms valstybés svarbiausias bei opiausias klausimas ir
toliau islieka ne noras siekti ,,Ryty partnerystés“ projektu prisiimty jsipa-
reigojimy, o Kalny Karabacho atkovojimas.

Tai, kad Sakartvelas yra padares didziausig pazangg i$ visy $esiy ,,Ryty
partnerystés“ projekto $aliy eurointegracijos srityje, raSoma aptartuose
mokslininky $altiniuose. Tai patvirtina ir liudytojai: lankantis Sioje $aly-
je (2021-2022 m.) pastebéta, kad jos gyventojai zavisi europine tvarka ir
peikia korupcing Sakartvelo teismy sistemg. Tai reiskia, kad gyventojams
rupi tai, kokiu keliu eina jy $alis, kas skatina greitesnj gerosios ES patirties
perémimg, nes sakartvelieciai nori gyventi tvarkingoje, pazangioje teisi-
néje valstybéje.

Dél ,Ryty partnerystés projekto Arménija patyré ES dotacijy nau-
da, nes turéjo galimybe pagerinti ir, tikétina, bent trumpam pagerino tiek
verslininky, tiek maziau pasiturin¢iy gyventojy butj, pradéta naudotis
atsinaujinanciais energijos $altiniais. Visa tai yra itin svarbu siekiant toli-
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mesnés sekmingos eurointegracijos, nes arménams matant projekto nau-
da, yra tikimybé, kad Arménija ir toliau vykdys prie§ Europos Sajunga
prisiimtus jsipareigojimus dél visapusisky reformy. Be to, mainy progra-
ma pasinaudojo daug armény studenty ir darbuotojy. ES pilieciai dél $io
»Ryty partnerystés“ projekto taip pat turi galimybe naudotis beviziu rezi-
mu turistinéms kelionéms j Arménija. Tai rodo neabejoting abipus¢ nau-
da, kuria dziaugiasi ir ES gyventojai. Arménijoje yra daug sveikatinimo
sanatorijy, gydomyjy mineraliniy vandeny $altiniy, slidinéjimo kurorty,
kuriy teikiamais patogumais europieciai mielai naudojasi.

2.1.2 straipsnio dalyje iSdéstyti faktai tik patvirtina, kad ES siekis
»Ryty partnerystés“ $aliy eurointegracijos srityje buvo neatsitiktinis.
Nors jvykdyti prisiimtus jsipareigojimus dél reformy kovojant su ko-
rupcija tokioms valstybéms kaip Armeénija, Azerbaidzanas, Sakartvelas
néra paprasta, atlikus analize sitlytina i$vada, kad ES nebuvo pernelyg
reikli ,Ryty partnerystés“ $alims, kad jos labiau ,,pasistiebty siekdamos
jvykdyti prisiimtus jsipareigojimus. Taigi, dabar tik laikas parodys, ar bus
galimybiy vykdyti $j ,,Ryty partnerystés projekta, nes karas su Ukraina
neabejotinai daro jtaka ir kitoms ,,Ryty partnerystés“ projekto salims. Ta-
¢iau aisku viena: jeigu Sis projektas buty pradétas vykdyti anksciau ir baty
vykdomas intensyviau, jis sustiprinty ,,Ryty partnerystés“ projekto $alis ir
galimai karas Ukrainoje nebiity kiles. Siuo metu ES rekomenduotina iglik-
ti neutraliai bent jau santykiuose su Ukraina, nes prie$ingu atveju tai gali
dar labiau pagilinti konfliktg ir grésti ne tik ES saugumui ir stabilumui, bet
ir pasaulinei taikai.

Apibendrinant atlikto tyrimo rezultatus galima teigti, kad ES ben-
dradarbiavimas pagreitino Kaukazo regiono $aliy, dalyvavusiy minétuose
projektuose, integracija j tarptautinés teisés ir Zmogaus teisiy apsaugos
normas. Deja, straipsnio raSymo metu prasidéjes karas Ukrainoje parodé,
kad ES vykdomas ,,Ryty partnerystés“ projektas gali likti tik grazus gestas
materialinés pagalbos forma. Akivaizdu, kad ,,minkstoji“ (angl. soft law),
humaniskoji politika, kuri akivaizdziai netinka ne tik dél ,Ryty partne-
rystés“ Saliy socialinés kultaros, bet ir dél nuolatinés Rusijos jtakos $iy
$aliy politiniam gyvenimui. Kaip parodé pastaryjy dieny jvykiai, Rusijos
jtaka ne tik gali buti, bet ir yra nevaldoma, drastiska. Todél ES sitlytinas
tolesnis jdirbis tik griezto dialogo kryptimi su ,,Ryty partnerystés* $alimis,
imantis griezty priemoniy. Europos vadovybei su Kaukazo $alimis $ioje
politinéje situacijoje, kuri staiga pasikeité ir pakeité viso pasaulio kursa,
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sitlytinas grieztas dialogas, griezti sutar¢iy aktai, iSreiksti labiau politi-
ne jéga negu politine demokratija, nesiremiant jokiais pazadais, kuriais
i$ esmés iki $iol buvo paremti ,Ryty partnerystés® susitarimai. Pastarieji
jvykiai atskleidé, kad politiné demokratija savo pozicijas apleido, ,,atéjo”
ginkly pozicija, kuri, tikétina, btty neatéjusi, jeigu ES politika su ,,Ryty
partnerystés“ Salimis nebtaty buvusi itin ,,$velni®, nes apie Kaukazo $alis
galima kalbéti tik ,,stipriyjy” kalba. Tik stipriais argumentais, stipriomis
sutartimis, grieztomis taisyklémis, kurios garantuoty skuby prisiimty jsi-
pareigojimy jvykdyma, bty jmanomas susitarimas su ,,Ryty partnerys-
tés* Kaukazo $alimis, nes Rusija Siam regionui nenustoja daryti jtakos,
grésmingos ES. Ateities prognozés ir logika parodo tai, kad ES santykiai
su visomis Kaukazo $alimis tampa nejdomaiis, neaktualas ir visiskai nerei-
kalingi, nes $iy dieny pasaulio situacija dar kartg pabrézé, kad savo valdo-
mas zemes reikia apsaugoti stipria karine jéga. Kaukazo $aliy i§sidéstymas
rodo, kad jos apsuptos Rusijos, todél net taikus ES dialogas su jomis ES
gali grésti nemalonumais, nes visose $iose Salyse jrengtos rusy karinés ba-
zés, apsupta oro erdvé ir sausumos sienos, o Turkija yra nepatikimas ES
partneris, kaip ir Iranas. Tad ES neturi savo ateities sieti su $iuo regionu,
kadangi jis tampa vis pavojingesniu dél savo geografinés padéties.
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EU Cooperation with the Countries of the Caucasus
to Help Them Integrate into International Law and
Human Rights Law

Kristina Kersiené

Mykolas Romeris University, Lithuania

Abstract. The European Union’s cooperation project, entitled “East-
ern Partnership” (EaP for short), started in 2009. On 9 June, 2017, the
European Commission drew up a joint work plan entitled “20 results by
2020”, which set out key priorities for achieving tangible results. It is an
intergovernmental organization set up at the initiative of the European
Union to deal with relations between the EU and its eastern neighbors -
Armenia, Azerbaijan, Belarus, Georgia, Moldova, and Ukraine - with op-
portunities to discuss trade, economic strategy, movement agreements,
etc.

This article analyzes the contribution of the European Union to the
positive changes in the domestic policy of the Caucasus countries (Ar-
menia, Azerbaijan, and Georgia/Sakartvelo) in the judiciary and in the
prosecutor’s office. It examines the rate at which the countries of the Cau-
casus are absorbing positive changes in the protection of human rights
resulting from the cooperation of the European Union in their internal
institutions, and the benefits for the European Union. The areas where
the best results have been achieved are highlighted, and the countries that
have had the greatest difficulty in achieving the project’s objectives are
discussed. The priorities of the Eastern Partnership after 2020 are dis-
cussed.

At the end of the article, conclusions are formulated as to whether
the cooperation of the European Union has accelerated the integration
of the countries of the Caucasus region involved in the above-mentioned
projects into the norms of international law and the protection of human
rights.

Keywords: protection of human rights, integration, cooperation,
norms of international law, reforms, corruption, independence of the ju-
diciary, prosecutor’s office.
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ISSUES IN THE PRACTICE OF IMPLEMENTING
THE INSTANBUL CONVENTION

Rostyslav Onyshkevych
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Abstract. On May 11, 2011, in Istanbul, Turkey, the Council of Eu-
rope Convention on preventing and combating violence against women
and domestic violence, better known as the Istanbul Convention, was
opened for signature. The Istanbul Convention, along with the CEDAW
Convention, is a gender-asymmetric antidiscrimination instrument. This
differentiates these instruments from the Universal Declaration of Hu-
man Rights of 1948 and all major UN and regional human rights instru-
ments, which establish gender-neutral or symmetric prohibition of dis-
crimination on the grounds of sex.

Keywords: the Istanbul Convention, the CEDAW, violence against
woman, ratification, implementation, gender-neutral or symmetric pro-
hibition of discrimination on grounds of sex, gender asymmetric wom-
en’s antidiscrimination instruments, the criminalization of certain types
of conduct, gender-based violence.
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Introduction

The Council of Europe Convention on preventing and combating vi-
olence against women and domestic violence, commonly known as the
Istanbul Convention, was opened for signature on May 11, 2011, in Is-
tanbul, Turkey. It became effective after ten ratifications, eight of which
had to be from Council of Europe Member States. It has been signed by
45 countries and the European Union as of March, 2019. After denounc-
ing the convention on March 20, 2021, Turkey became the first and only
country to withdraw from it.

The Istanbul Convention was the conclusion of more than three dec-
ades of effort by the United Nations Commission on the Status of Wom-
en, which was founded in 1946 to monitor women’s status and promote
their rights. The work of the Commission has been critical in bringing
to light all of the areas where women are denied equal rights with men.
Several declarations and conventions have come from these efforts for the
progress of women, the most important and comprehensive of which be-
ing the Convention on the Elimination of All Forms of Discrimination
Against Women.

Since the Istanbul Convention was opened for signature, plenty of
disputes and objections have arisen. The possible explanation for this
seems to be that, unlike gender neutral or symmetric prohibition of dis-
crimination on the basis of sex established by the Universal Declaration of
Human Rights of 1948 as well as all major UN and regional human rights
instruments, the Istanbul Convention is a gender asymmetric women’s
anti-discriminatory instrument.' To be more explicit, its 81 articles, which
are organized into 12 chapters, contain measures and prohibitions that are
the actual subject of debate and controversy.

Although the Istanbul Convention was published 10 years ago, it is
difficult to find scientific publications on the subject. Most of the pub-
lications on the Council of Europe portal are for information purposes
only.? Research reports on the implementation of the Convention are also

Dubravka Simonovi¢, “Global and Regional Standards on Violence Against Women: The
Evolution and Synergy of the CEDAW and Istanbul Conventions”, Human Rights Quar-
terly 36,3 (2014): 591.

“Council of Europe. Key facts about the Istanbul Convention”, Council of Europe,
accessed 27 March 2022, https://www.coe.int/en/web/istanbul-convention/key-facts.

S}
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available.’ The research project “End Violence: Women’s Rights and Safety
Online” was led by Rima Athar, an independent researcher, human rights
activist, and feminist organizer. The role of IT in the realization of wom-
en’s equal rights was examined by Anita Gurumurthy, Amrita Vasudevan,
and Nandini Chami,* as well as by Nikole Shephard.

The purpose of this article is to clarify the main issues of implement-
ing the Istanbul Convention and investigate concrete examples of the Is-
tanbul Convention’s implementation in various jurisdictions with the aim
of examining the reality of this endeavor. The importance and relevance
of this scientific research consist in establishing what the consequences
may be in case of the Istanbul Convention’s implementation for countries
that did not sign and/or ratify the Istanbul Convention, such as Ukraine.

1. Meaning and place within other anti-discrimination
instruments

The Istanbul Convention was not the first gender asymmetric anti-
discrimination instrument. Originally, the first international law instru-
ment that changed the gender-neutral standard of discrimination prohi-
bition on the ground of sex was the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW), adopted in 1979 by
the United Nations General Assembly. Adoption of the CEDAW Conven-
tion was a formal international recognition of women’s rights as human
rights and their inclusion in the global human rights framework of the
United Nations. The CEDAW Convention mainly introduces two innova-
tions in anti-discrimination law regarding human rights:

1) It functions as an asymmetric instrument to protect women from
any forms of direct and indirect discrimination in almost all realms of life.

2) It provides an obligation for State parties to adopt “all appropriate

Rima Athar, “End violence: Women’s rights and safety online. From impunity to
justice: Improving corporate policies to end technology-related violence against
women”, Ministry of Foreign Affairs (2015), https://genderit.org/sites/default/files/
flow_corporate policies formatted final 1.pdf.

Anita Gurumurthy, Amrita Vasudevan and Nandini Chami, “A feminist perspective
on gender, media and communication rights in digital times”, /T for Change 2018,
https://itforchange.net/sites/default/files/1459/GAMAG _Position Paper 2017.pdf.

3 Nikole Shephard, “Big Data and sexual surveillance”, APC (2016), accessed 27
March 2022, https://www.apc.org/en/pubs/big-data-and-sexual-surveillance.
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measures” to fully develop and advance women or to empower women.*

In order to achieve substantive gender equality, the CEDAW Conven-
tion obliges State parties to pursue “a policy of eliminating discrimination
against women” (Article 2) and to adopt “all appropriate measures,” in-
cluding legislation, to ensure the “full development and advancement of
women” (Article 3), “temporary special measures aimed at accelerating de
facto equality between men and women” (Article 4.1), “special measures”
aimed at protecting maternity (Article 4.2), and “all appropriate meas-
ures” to remove stereotypes on gender roles (Article 5). Through these
provisions the Convention sets a broad legal framework for achieving
substantive gender equality by requiring State parties to undertake ade-
quate positive measures that could be called a policy of empowerment of
women in addition to a policy on eliminating discrimination.”

The Istanbul Convention declares the following as its objective: “Con-
demning all forms of violence against women and domestic violence,” and
intends to “contribute to the elimination of all forms of discrimination
against women” at the same time. Consequently, there is a definite con-
nection between violence against women and discrimination. It also in-
cludes measures linked to the adoption and achievement of the concept of
substantive gender equality and women’s empowerment that are similar
to those in the CEDAW Convention. As the most current authority in
this field, the Istanbul Convention is a contemporary, complete instru-
ment created and based on a holistic approach: it encompasses violence
prevention, victim assistance measures, offender prosecution, and com-
prehensive policies.

The Istanbul Convention, unlike the CEDAW Convention, is based
on the concept of “due diligence” The due diligence requirement, which
was first established in the case of Velasquez-Rodriguez v. Honduras, com-
pels States to take active measures to protect, prosecute, and punish pri-
vate actors that violate human rights. This criterion should be on the basis
of the State’s domestic violence obligations. Aside from that, the Istanbul
Convention recognizes the transnational aspect of violence against wom-
en and commits to a global solution. Furthermore, the Istanbul Conven-
tion emphasizes the importance of gender-based asylum petitions.

During the creation of the Istanbul Convention, the European Court

Simonovi¢, supra note, 2: 592.
7 Ibid.
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of Human Rights’ (ECtHR) case law, as well as the CEDAW Committee’s
jurisprudence on instances of violence against women, were considered,
which improved the Istanbul Convention’s normative requirements ad-
dressing the prevention of such incidents. In the 2009 case of Opuz v.
Turkey, the ECtHR for the first time mentioned domestic violence and
treated gender violence against women as a violation of Article 14 of the
European Convention on Human Rights. In the cases of A.T. v. Hungary
and Yildrim v. Austria, the ECtHR also mentioned the CEDAW Conven-
tion and the CEDAW Committee’s jurisprudence. These cases recognize
the importance of implementing comprehensive mechanisms for prevent-
ing, protecting, and promoting women’s status in accordance with the CE-
DAW and Istanbul Convention requirements.

2. Implementation Issues

Pursuant to the international law of treaties, in order to be a Member
State to an international treaty, States can issue a process of ratification,
which is the formal act by which the contracting party concerned gives its
final acceptance to the treaty. International law requires States to observe
international treaties,® which are binding upon them. In other words,
international law requires implementation, which can be a complicated
process. Understanding the implementation issues that can arise after the
Istanbul Convention ratification requires analysis of the actual Conven-
tion itself.

2.1. Dispositivity of the Istanbul Convention

Despite the fact that the Istanbul Convention contains provisions
requiring Member States to take certain positive actions in combating
violence against women, plenty of them are ambiguous, leaving to the
Member States the right to choose its practical implementation. Thus, the
Istanbul Convention provides some dispositive norms for the domestic
law of Member States that establish the first implementation issue of the
Istanbul Convention. Examples of such provisions include obligations of

8 The Vienna Convention codifies the legal principle pacta sunt servanda in Article 26

(“Vienna Convention on the Law of Treaties”, legal.un.org, accessed 27 March 2022,
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf).
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Member States:

- to designate or establish one or more official bodies responsible for
the coordination, implementation, monitoring, and evaluation of policies
and measures to prevent and combat all forms of violence covered by the
Istanbul Convention;’

- to take the necessary measures to promote changes in the social and
cultural patterns of behavior of women and men with a view to eradicat-
ing prejudices, customs, traditions, and all other practices which are based
on the idea of the inferiority of women or on stereotyped roles for women
and men;'°

- to take the necessary legislative or other measures to set up or sup-
port programs aimed at teaching perpetrators of domestic violence to
adopt non-violent behavior in interpersonal relationships with a view to
preventing further violence and changing violent behavioral patterns.'!

2.2. The criminalization of certain types of conduct

As mentioned above, the provisions of the Istanbul Convention es-
tablish a new framework within which new criminal offenses have to be
implemented and new strict measures should be applied. Those offenses
and measures are objects for debates and some amount of criticism.

Chapter V of the Istanbul Convention specifies Member States’ ob-
ligations to take the required legislation or other steps to guarantee that
certain types of conduct are criminalized, namely psychological violence,
stalking, physical violence, sexual violence (including rape), forced mar-
riage, female genital mutilation, forced abortion, forced sterilization, and
sexual harassment. If criminalizing “forced marriage,” “female genital
mutilation,” or “forced abortion and forced sterilization” does not raise
any concerns, criminalizing “psychological violence” or “stalking” does.
This is because it is debatable whether “damaging a person’s psychological

Article 10 of the Istanbul Convention (“Council of Europe Convention on preventing
and combating violence against women and domestic violence, Istanbul, 11.V.2011”,
Council of Europe, accessed 27 March 2022, https://rm.coe.int/168008482¢).
Paragraph 1, article 12 of the Istanbul Convention, (“Council of Europe Convention on
preventing and combating violence against women and domestic violence, Istanbul,
11.V.2011”, supra note, 10).

Ibid, paragraph 1, article 16.



Rostyslav Onyshkevych

integrity by compulsion” or “intentionally participating in threatening
activity directed at another person™ should be treated equally to murder,
robbery, terrorism, or rape. Those definitions of certain types of conduct
that should be criminalized at least need to be clarified in a more specific
manner.

To be more concrete on this implementation issue, there is a need
to mention that, according to criminal law doctrine, certain behaviors
may only be recognized as criminal and implemented into criminal law
if they pose a distinct risk to society. In other words, any criminalization
of certain types of behavior should correspond to the general purposes
and functions of criminal law and criminal punishment: in particular,
special deterrence, general deterrence, and retribution or just deserts.'
Besides this, there are plenty of theoretical objectives of criminal law, such
as serving as a truth-finding mechanism, as a mechanism for reconcilia-
tion, and as a peace-building and foundational mechanism." Neverthe-
less, the study of many punishments has revealed that punishment, in the
form of the imposition of a subsequent evil, can only be reasonably justi-
fied through its preventative impact. At the same time, one cannot deny
the possibility that punishment has a positive impact on the victim, such
as publicly exposing the injustice endured and providing a guarantee of
non-recurrence. This would meet the victim’s need for justice, restore the
victim’s faith in the judicial system and society, and help them to avoid
desocialization. It is important to remember, however, that these expres-
sions of justice are based on the reciprocity mechanism, which, in the end,
serves to preserve both the group and the individual as social beings.

The State may therefore try to offer satisfaction to victims’ claims
through other mechanisms (such as truth-finding mechanisms, official
apologies, public events acknowledging the victims and their suffer-

2 Notion of psychological violence according to the Istanbul Convention, (“Violence

against Women: Psychological violence and coercive control”, European Parlia-
ment, access 27 March 2022, https://www.europarl.europa.eu/RegData/etudes/
STUD/2020/650336/IPOL_STU(2020)650336(SUMO01) EN.pdf).

Notion of stalking according to the Istanbul Convention, (“Stalking”, Council of Eu-
rope, access 27 March 2022, https://rm.coe.int/stalking-and-the-istanbul-conventi-
on-eng/16808c6592).

Elena Maculan and Alicia Gil Gil, “The Rationale and Purposes of Criminal Law and
Punishment in Transitional Contexts”, Oxford Journal of Legal Studies 40, 1 (2020): 132—
157.

Maculan, supra note, 15: 132-157.
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ing, memorials, or material and symbolic reparations), measuring them
against other aims and needs in the search for the best possible solution
to fulfil the ultimate aim of maintaining social order - that is, the set of
protected legal interests in a society.

Another question raised by the Istanbul Convention’s criminaliza-
tion of specific forms of behavior is what penalties should be imposed.
The majority of these offenses are hazardous to society, although they are
of varying degrees of danger. As a result, the concept of proportionality,
which is the foundation of fairness, must be applied: sanctions must be
appropriate in severity to the degree of the defendants unlawful action.
In other words, the criminalization of certain types of conduct mentioned
above will require the integration of new offenses into a balanced system
of criminal sanctions, taking into account the risk to society. The first way
of implementing this is criminalization according to the so-called model
of ordinal proportionality.

Ordinal proportionality is the requirement that penalties should be
scaled according to the comparative seriousness of crimes.'® There are
two basic sub-requirements in action. First, there is parity. The propor-
tionality principle allows for variances in penalty harshness only if they
reflect differences in the degree of blameworthiness of the behavior. As a
result, unless special circumstances (i.e., aggravation or mitigation) can
be identified that render the offense, in the particular context, more or
less deserving of blame than would normally be the case, when offenders
have been convicted of crimes of similar seriousness they deserve pun-
ishments of similar severity. Second, there is the matter of ranking. Pun-
ishing one crime more severely than another indicates more disapproval
of the former crime, and is only appropriate if the latter offense is more
serious. Punishments are therefore to be assigned to a penalty scale such
that their relative severity matches the gravity of the offense. This defines
the scope to which the penalty scale’s layout can be changed internally for
crime prevention objectives. Imposing exceptional penalties for a specific
type of infraction to stop a recent increase in its incidence, for example,
would upset the ranking of offenses unless other penalties were changed
to compensate.

16 Andrew von Hirsch, “Proportionality in the Philosophy of Punishment”, Crime
and Justice 16 (1992): 55-98.
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2.3. Rights abuse

The Istanbul Convention takes a victim-centered perspective. By pro-
viding practical tools to protect their safety and empowerment, it pro-
motes respect and equality for all women and girls who may be victims
of violence.

The purposes of the Istanbul Convention are the empowerment of
women and designing a comprehensive framework, policies, and meas-
ures for the protection of and assistance to all victims of violence against
women and domestic violence. In order to fulfil those purposes, the Is-
tanbul Convention provides for different legal instruments regarding in-
vestigation, prosecution, procedural law, and protective measures (Arti-
cles 49-58). Those Articles, due to the above-mentioned problem of the
dispositivity of the Istanbul Convention, may lead to rights abuses from
the perspective of the “theoretical victim” which can undermine the sig-
nificance of the Istanbul Convention. In order to avoid such a situation,
every government that ratifies the Istanbul Convention should establish
legislative instruments provided by the Istanbul Convention in such a way
that will make it impossible to abuse rights or, at least, will minimize this.

3. The practice of implementation

3.1. French experience

The Istanbul Convention was ratified by France in 2014, and the Law
for Equality between Women and Men was passed to bring French law
into conformity with it. France has signed and ratified the Istanbul Con-
vention, which makes it legally effective. In order to implement the Istan-
bul Convention, France created four national action plans."”

After a suggestion from the European Union, the first national action
plan (2005-2007) was launched, and was followed by three more (2008-
2010, 2011-2013, and 2014-2016). Legislation has: increased criminal

penalties in cases of domestic violence, including rape and sexual assault,
17" Gill Allwood, “Gender-based violence against women in contemporary France: domestic

violence and forced marriage policy since the Istanbul Convention”, Modern & Contem-
porary France 24,4 (2016): 377-394.
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and including married, cohabiting, and civil partnership couples and
former couples; increased measures aimed at protecting victims; and, in
2014, arranged the fight against violence against women within the con-
text of gender equality. Measures aimed at eliminating forced marriage
include: raising the marriage age for girls from 15 to 18; increasing the
penalties for violence committed in the course of forcing someone into
marriage; and criminalizing forced marriage.

The second national action plan (2008-2010) emphasized the impor-
tance of strong inter-ministerial efforts and the need for a coordinated
response. An inter-ministerial approach was formally adopted on Novem-
ber 30, 2012 (Vallaud-Belkacem 2013).

Specific initiatives focused on education in schools, public awareness,
and educating women to report acts of abuse were included in the first
two national action plans (2005-2007 and 2008-2010). This approach was
reflected in the 2010 Law, which requires schools to provide information
to students of all ages on gender equality, the fight against sexist stereo-
types, and the prevention of violence against women and domestic abuse.
It also established a national day of awareness regarding violence against
women on November 25.

The fourth action plan (2014-2016) has become a comprehensive
approach to improving society’s views about women. It is divided into
three sections: ensuring that all reported acts of violence are investigated;
successfully safeguarding victims; and mobilizing the public in the fight
against all forms of violence (that is, through prosecution, protection, and
prevention). This involves ensuring that women’s rights are honored in the
media and on the internet, as well as avoiding sexist behavior and violence
in schools, sports, and the workplace, and increasing public awareness.

The Istanbul Convention underlines the significance of prevention,
which needs a holistic or comprehensive strategy. A survey of French do-
mestic violence policy reveals that dedication to a holistic approach has
been expressed frequently. There has been a promise, on paper, to coor-
dinate policy actors and agencies, including conversation and collabora-
tion agreements with civil society organizations. The notion that violence
against women cannot be dealt with in a policy silo is not new in France.
Resources have not always been followed up on, and implementation has
frequently been inadequate. However, the approach to prevention has
evolved, beginning with particular preventative measures and progressing
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to one that recognizes the need for wide societal change and the partic-
ipation of all members of society in addressing violence against women.

The 2014 Law created an innovative approach, requiring equality
between men and women as a precondition for ending violence against
women. This is consistent with the Istanbul Convention, which this legis-
lation implements, and affords additional weight to the concept of an inte-
grated or holistic approach. It now refers to the necessity to locate actions
aimed at eradicating violence against women within a battle to achieve
gender equality, rather than only inter-ministerial and inter-agency co-
operation. Unlike prior versions, which focused on victim protection, the
prosecution of criminals, and violence prevention, the 2014 Law lists few
concrete preventative actions. This represents the notion that prevention
necessitates gender equality. A preventative measure that does appear is
the establishment of a perpetrator prevention program aimed at making
perpetrators accept responsibility for their violent behavior and prevent-
ing re-offending. The next part of the law addresses sexist stereotypes by
addressing media depictions of women and establishing procedures to
combat sexism and homophobia on the internet.

3.2. Romanian experience

In 2016, Romania ratified'® the Istanbul Convention, and, recently,
the harmonization of the internal legislation with the Istanbul Conven-
tion provisions was accomplished.” Institutional reform in the field of
preventing and combating domestic violence was strengthened by new
regulations in 2018 and 2019, which places the Romanian system of pre-
venting and combating domestic violence at the level of the European Un-
ion standards.”

Thus, the National Agency for Equal Opportunity between Women
and Men, as well as the new legislative regulations, aim to assist victims
of domestic violence by coordinating an immediate and coordinated re-
sponse from all responsible institutions, while also increasing victims’

18 By the Law No. 30/2016.

By passing the Law No. 174/2018, on amending and supplementing the republished Law

No. 217/2003 on preventing and combating domestic violence.

20 Calin Stanciu, “Transposing the Istanbul Convention Preventions into Romanian Legis-
lation. Good Practice Examples in the Implementation of Public Policies in the DV and EO
Field”, EIRP 15, 1 (2020): 458-462.
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trust in the intervention capacity of authorities. In this regard, starting
in December 2018, the Provisional Protection Order (OPP) established
an administrative framework providing for a special form of protection
for victims of domestic violence. This is regulated as a central pillar, with
the goal of extending police officers’ prerogatives in order to ensure the
protection of victims by removing the perpetrator from the location in
situations of immediate danger, in accordance with Art. 52 of the Istan-
bul Convention. The new regulation provides a unified approach focused
on the victim and on developing new measures of combating domestic
violence offenses (such as psychological counseling for divorce occasions
with a history of domestic violence, or monitoring protection order meas-
ures to prevent their violation) and, equally, provides emergency inter-
vention measures in cases of direct danger.

The Provisional Protection Order (OPP) is a recently enacted policy
that applies when the health and safety of the domestic violence victim is
in jeopardy, and it serves as a supplement to the protection order (OP).*!
Therefore, when the police officer issues the order, the prosecutor will val-
idate the OPP based on the witnesses and facts acquired by the police of-
ficer. After that, the prosecutor must send the OPP, together with all other
evidence in the case, to a court, which will make a decision by granting a
protection order. As a result of this law, police officers will have the right
and obligation to verify and enter the victim’s home and issue an OPP,
allowing the aggressor to be removed immediately — even if they are the
property owner. Although strongly opposed by Ministry of Justice offi-
cials, this step is the only method to intervene in an emergency and within
the reach of the authorities, allowing the danger to be removed from the
person in distress. The OPP will be given on the basis of a Danger Sheet,
which will allow the police officer to assess the level of risk at that specific
moment.

3.3. Nordic experience

The Nordic countries (Denmark, Finland, Iceland, Norway, Sweden,
Greenland, etc.) have perhaps the most interesting practices relating to
the implementation of the Istanbul Convention, some of which will be

2 The protection order has been regulated in the Romanian legislation since 2012 by the

Joint Order MAI & MMIJS No. 146/2578/2018.
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highlighted in this section. These practices are unconventional, simple,
creative, effective, and decent.

Gender equality policy in Sweden. Sweden’s gender equality policy
has an overall objective of giving women and men equal authority to affect
society and their own lives. Women and men should have equal rights,
opportunities, and responsibilities in all aspects of life in order to reach
this aim. The government is working toward six sub-goals based on this
intent: gender-equal division of power and influence; economic gender
equality; gender-equal education; equal distribution of unpaid housework
and provision of care; gender-equal health, violence against women must
stop; and women and men, girls and boys, must have the same right and
access to physical integrity.

Further, “Gender mainstreaming is the Swedish Government’s main
strategy to achieve the national gender equality objectives. Each minis-
ter is responsible for gender equality matters within his or her respective
domain. The Minister for Gender Equality coordinates the gender equal-
ity policy. The Gender Equality Division — operating under the Ministry
of Health and Social Affairs — also works with the coordination of the
Government’s gender equality policy. At the regional level, all county ad-
ministrative boards have special staft with gender equality expertise. The
county administrative boards are required to promote the fulfilment of
the national gender equality objectives at the regional level”*

The Multicultural Women’s Association in Finland. Monika is a
national multicultural women’s organization dedicated to promoting the
equality and integration of migrant women in Finland, as well as elimi-
nating violence against women. This organization has been operational
for around 20 years and today employs full-time staff as well as volunteers
from all over the world. It also serves as an umbrella organization for 13
non-governmental migrant women organizations.

The organization’s purpose is to provide a comprehensive service to
users. Integration, which includes involvement in the labor market or ed-
ucation, self-determination, and the development of independence and
confidence, is directly linked by the organization to the avoidance of vio-
lence. Many users switch between the many sub-organizations based on

22 Elisabeth Stubberud, Karin Hovde and Mari Aarbakke, The Istanbul Convention — The
Nordic Way. The Nordic Countries’ Implementation of a selection of paragraphs in The
Council of Europe Convention on preventing and combating violence against women and
domestic violence (Forlaget Nora, 2018).
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their current needs. Because all of these sub-organizations, with the ex-
ception of Shelter Mona, are physically located in the same place, the bar
for seeking support for women facing domestic abuse is low, as they may
be visiting Monika for other reasons.

Monika is supported by funds from Veikkaus (STEA), the Ministry
of Social Affairs and Health/the National Institute for Health and Wel-
fare (THL), the Ministry of Education and Culture, Stiftelsen Den Sjunde
Mars Fonden, and the City of Vantaa.”

The national helpline for the elderly and an e-learning tool for pro-
fessionals in Norway. This is a service for people over the age of 62, and
is a local governmental safety measure to assist elderly people who are at
risk of being abused or who have already been abused - “A single or re-
peated act or lack of appropriate action, occurring within any relationship
where there is an expectation of trust, which causes harm or distress to an
older person,” according to the World Health Organization. This service
is free and confidential, and its hotline is staffed by specialists who assist
callers in finding a solution through counseling, coordinating actions, and
developing collaboration amongst aid providers.*

Conclusions

The Universal Declaration of Human Rights of 1948 and all major
UN and regional human rights instruments establish gender-neutral or
symmetric prohibition of discrimination on the ground of sex. The Istan-
bul Convention, along with the CEDAW Convention, is a gender-asym-
metric antidiscrimination instrument.

The Istanbul Convention, unlike the CEDAW Convention, is based
on the concept of “due diligence” The Istanbul Convention recognizes the
transnational aspect of violence against women and commits to a global
solution. Plenty of the Istanbul Convention’s provisions are ambiguous
and create a dispositive variety of options for Member States to choose the
practical implementation of the obligations that it establishes.

The criminalization of certain types of conduct stipulated by the Is-
tanbul Convention raises a lot of questions and disputes, including: What
sanctioning rationale is behind the criminalization of a behavior? What

2 Stubberud, supra note, 23.
% Ibid.
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actual sanctions should be applied? Ratification and implementation of
the Istanbul Convention should not lead to rights abuse established by the
Istanbul Convention.

To date, 34 Member States of the Council of Europe have ratified the
Istanbul Convention, and must adopt measures to fulfil their commit-
ment to preventing and combating violence against women and domestic
violence. In addition, 12 Member States have signed it — along with the
European Union. One of its first State parties, Turkey, notified its with-
drawal from the convention in March 2021, which took effect on July 1,
2021. Other Member States of the Council of Europe are actively working
towards ratification, and countries outside of the Council of Europe re-
gion have expressed their interest in joining, which is a possibility under
the convention.

All experience of implementing the Istanbul Convention is unique
and shows different results. Therefore, all countries aiming towards the
ratification and consequent implementation of the Istanbul Convention
should analyze those experiences and apply the Istanbul Convention pro-
visions according to the specifics of their region, people, gender situation,
etc.
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Abstract. NATO Secretary-General Jens Stoltenberg referred to
2021 as a year of opportunity to re-energise transatlantic relations and
strengthen the bond between Europe and North America. This statement
brought many commitments to be followed and steps to undertake. This
article aims to discover what significance this would have for the Baltic
States and how Lithuania, Latvia and Estonia can strengthen the transat-
lantic partnership. This paper also examines the current obstacles towards
achieving cooperation and possible ways to cope with barriers. The main
hardship is the Russian influence and threat of warfare still present in the
Baltic region. Another hardship is geopolitical, where trade wars between
China and North America and the recent start of Lithuanian-Taiwanese
cooperation have made China more oppressive towards transatlantic co-
operation. The author emphasises that strengthened cooperation should
be maintained, and thus attempts to discover possible ways of Baltic
States’ contribution towards the NATO-US relationship. Among these
methods is cooperation between the Baltic States, such as institutional
collaboration, common maritime and air defence patrolling operations,
and cross-border civilian cooperation. The socio-economic and envi-
ronmental fields must be respected in the sense of achieving more inde-
pendence from Russian influence. It is also perceived that cyber security
would be maintained via US-Baltic States cooperation. In conclusion, US
commitment to Baltic security is part of the US commitment to European
security, and the former would not and cannot exist without the latter.
Thus, strengthening transatlantic ties involves building this partnership,
reinforcing power, and preventing threats. This attitude appears to be
beneficial for both sides.

Keywords: Baltic States, NATO, Russian invasion, warfare, transat-
lantic relations.
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With the change of power in the United States following four years of
the degradation of the NATO-US relationship, the rhetoric in the White
House has changed. Even before his presidency, Joe Biden reaffirmed his
strong commitment to the North Atlantic Treaty Organization (NATO)
and underlined the importance of reinforcing US-EU ties. However, one
must ask: What does “strengthening the transatlantic partnership” actual-
ly mean? We should consider that NATO served its purpose marvellously
during the cold war, and its contribution to peace is enormously appre-
ciated. However, it seems that NATO needs an entire reorganisation in
terms of cyber warfare, global repositioning, and the reconsideration of
new Member States, as well as the modern challenges that NATO may
face. Concerning geopolitics, China has become a critical player in the
global economy, much like the USA. A China-Lithuania conflict occurred
when the Lithuania- Taiwan relationship became closer: the strengthen-
ing of relations has been heavily opposed by China, which claims Taiwan
as a Chinese province. In 2021, Lithuania reported that, in an escalation
of the diplomatic spat over relations with Taiwan, China had stopped all
imports from the Baltic State. It said that Beijing had delisted Lithuania
as a country of origin, preventing items from clearing customs, and was
rejecting all import applications. The escalation of this conflict may lead
to further problems regarding NATO standing. Nevertheless, the rela-
tionship between Europe and America remains strong. Billions of dollars’
worth of trade every day, lots of shared interest, shared values, and most
importantly, a shared leap in democracy unite these States, and this bond
is anticipated to intensify with time.

When considering the importance of reinforcing transatlantic bonds,
the Baltic region must be highlighted. Latvia, Lithuania and Estonia, as
the most pro-US countries in Europe, the leaders of democracy among
post-Soviet States, and the frontline warriors of the NATO community,
are at the centre of these changes. Since their accession, the Baltic States
have constantly represented their affection for economic freedom, liberal
democracy, and human rights. However, challenges exist for NATO in en-
suring that its Baltic allies are safe from Russian aggression in the region.
The upcoming plan on deepening this partnership is valuable for Baltic
countries since there are peculiarities in their status quo. The reasons for
this are many.

To begin with, its geographical location makes the Baltic region more
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vulnerable in the sense of invasion. The only NATO ally nearby is Poland,
neighbouring the Baltic States, while Russia comprises a vast number of
kilometres of the Russian-Latvian and Russian-Estonian borders. Con-
sidering Lithuania, a significant neighbour there is Belarus - a country
well-integrated with Russia. The latest developments within that State are
joint military exercises, Russian troops amassing in Belarus, as well as di-
rect governmental statements that reiterate Russian rhetoric. Thus, Russia
is building up its military threat and continuing its opportunistic and im-
perialistic behaviour. After the Russian invasion of Ukraine in 2014, the
Russian Federation increased provocation actions, involving both air and
land activities close to European borders. Since 2015, Russian air activity
close to European airspace has increased by 70%.! This activity is still not
suspended - rather the opposite, it has increased,” and NATO continues
to intercept Russian military jets. Most importantly, we should note that
Russia does not look at the Baltic countries as a separate target, but as part
of NATO.’ From this perspective, an eventual Russian attack on the Baltic
States would not arise because of Russian interest in these countries, but
rather because of the need to shift the Baltic region’s power balance during
a larger-scale conflict with the West.

When discussing the response of the Baltic States to Russian aggres-
sion, three levels can be considered: national, NATO, and the EU.* Since
the moments of their accession, the Baltic countries have demanded the
extensive involvement of NATO in their territories. Investment grew
mainly in land forces at the national level, including mechanisation, artil-
lery, anti-tank, air-defence, and territorial defence. The instability of the
EU’s Southern border, coupled with the increasing threats coming from

NATO Parliamentary Assembly, “Deterring to defend: delivering on NATO’s pro-
mise”, NATO-PA (2016): 16, accessed 31 October 2021, https://www.nato-pa.int/
download file?filename=/sites/default/files/documents/DETERRING%20T0%20
DEFEND%20DELIVERING%200N%20NATO0%27S%20PROMISE%20-%20
%20TURNER%202016.pdf.

2 “NATO intercepts hundreds of Russian military jets in 2020, NATO, accessed 5
December 2021, https://www.nato.int/cps/en/natohg/news_180551.htm.

Estonian Foreign Intelligence Service, “International Security and Estonia”, Valislu-
ureamet (2019), 6, accessed 31 October 2021, https://www.valisluureamet.ee/doc/
raport/2019-en.pdf.

European Army Interoperability Center, “The Baltics response to Russia’s Threat”
(2019), 16, accessed 31 October 2021, http://finabel.org/wp-content/uploads/2019/02/
The-Baltic%E2%80%99s-response-to-Russia%E2%80%99s-Threat-W.pdf.
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the East, has also pushed the EU to develop renewed initiatives for co-
operation. However, as countries with relatively small populations, the
Baltic States’ armed forces remain relatively small and limited in military
capabilities. Consequently, their defence planning relies heavily on their
NATO memberships.®

Moreover, the Baltic States took the position to operate separately
from each other. The core military security problem for the Baltic States
is the lack of cooperation and coordination between these States — the
three countries have three different military models. Not all Baltic States
have military attachments in one another’s capitals, and intra-regional co-
operation on arms procurement is yet to show success. Illustratively, the
Baltic States failed to agree to purchase air defence systems jointly, and
ended up fielding three separate systems.® Furthermore, the lack of fighter
aircraft forces the Baltic States to rely on their NATO allies to police and
defend Baltic airspace. NATO launched the Baltic Air Policing mission in
2004, which originally consisted of rotating four-month deployments of
four aircraft. Following Russia’s invasion of Ukraine in 2014, deployments
increased from 8 to 12 aircraft at a time. The Baltic States contribute to
mission costs, including by providing ground services for the aircraft and
supplying aviation fuel.”

For an honest review, mention should be made of the examples of
successful cooperation in the region. Historically, these three States have
a good record of coordinating policy positions; for example, Baltic Air
Policing, or in their approach to the NATO Wales and Warsaw summits.
However, aside from the flagship initiatives of the 1990s (BALBAT, BALT-
NET, BALTRON and BALTDEFCOL), when outside pressure and assis-
tance heavily encouraged cooperation, the three States have achieved little
together when it comes to concrete projects. The problem has been that
these three States have apparently been unable to generate sufficient po-
litical will to work together and overcome the challenges that inevitably

Congressional Research Service, “Estonia, Latvia, and Lithuania: Background and
U.S.—Baltic Relations” (2020), 12, accessed 31 October 2021, https://sgp.fas.org/crs/
row/R46139.pdf.

Otto Tabuns, “Defense and deterrence” in Baltic security strategy report: what the
Baltics can offer for a stronger alliance, Olevs Nikers and Otto Tabuns (Washington,
DC: Jamestown Foundation, 2019), 1, accessed 31 October 2021, https://jamestown.
org/wp-content/uploads/2019/09/Baltic-Security-Strategy-Report-2019.pdf?x76553.
“Congressional Research Service”, supra note, 5.
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arise in multinational defence cooperation.® There is also a need for re-
view in terms of the legal aspects of defence partnership. For example,
military cooperation between the three Baltic States is legally possible
within the framework of institutional cooperation, joint procurement,
common maritime and air defence patrolling operations, and cross-bor-
der civilian cooperation, which are not the most effective or quickest ways
during possible aggression. Instead, the Baltic States should get rid of ex-
tra bureaucracy,’ forming a common Baltic defence strategy by standard-
izing crisis management policies, procedures, processes, and laws across
all three States — even defence terminology demands synchronization.
Furthermore, these countries should try their best to raise their awareness
of Baltic national and intra-regional capabilities and limits.

From a legal perspective, institutional cooperation is a question of
political will, as long as national armed forces are an organ of the State,
and the military activities of a foreign State on the soil of another are pro-
hibited without the host’s consent. At present, the Baltic States’ consti-
tutions do not permit creating common military forces in the sense of
a shared army. For this purpose, constitutional amendments would first
have to be made. The Baltic States can establish common procurement
procedures for the acquisition of technology and weapons. Under current
international legal frameworks, there are no obstacles for this. Thus, it
would be efficient to agree on the procurement of equipment and create
common schools to provide training and common platforms of mainte-
nance. Strategically, the Baltic States should establish a common maritime
patrol operations plan. As part of this plan, they will also need to deal
with issues on the transfer of authority and operational planning. This
especially concerns cases of possible active armed conflict at sea. In such
an event, it may be of crucial importance for the Baltic States to cooperate
with the non-NATO countries bordering the Baltic Sea — namely, Sweden

8 Olevs Nikers, “Defense and deterrence” in Baltic security strategy report: what the

Baltics can offer for a stronger alliance”, Olevs Nikers and Otto Tabuns (Washing-
ton, DC: Jamestown Foundation, 2019), 9, accessed 31 October 2021, https://ja-
mestown.org/wp-content/uploads/2019/09/Baltic-Security-Strategy-Report-2019.
pdf?x76553.

Ieva Miliina and Edgars Poga, “Defense and deterrence” in Baltic security strategy
report: what the Baltics can offer for a stronger alliance”, Olevs Nikers and Otto
Tabuns (Washington, DC: Jamestown Foundation, 2019), 53, accessed 31 October
2021,  https://jamestown.org/wp-content/uploads/2019/09/Baltic-Security-Strate-
gy-Report-2019.pdf?x76553.
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and Finland. Each of the Baltic States should tackle its own area of exper-
tise. For example, for Latvia this is Strategic communication, for Estonia,
cyber-defence, and for Lithuania, energy security, as exemplified by the
NATO Centres of Excellence in their respective territories. An intra-re-
gional approach should enforce their strengths while tackling shortcom-
ings during peacetime and in the middle of a crisis. NATO’s presence and
help with incentives fostering intra-regional cooperation should be em-
phasized both during the policy development phase and afterward, thus
using it as a cover not only for the organization’s effectiveness, but also for
regional security.'

Other less tangible types of threats can be grouped under the defini-
tion of non-military threats. These include societal, economic and envi-
ronmental actions carried out with the use of information and cyber-at-
tacks, often using the supply chain and infrastructure as means of leverage.
For example, in 2020, Russia was the first trading partner to Lithuania, the
second to Estonia, and the fourth to Latvia. Before 2014, all three Baltic
countries imported 100% of their natural gas directly from Russia. After
Russia’s invasion of Ukraine, steps were taken to diversify these imports.
Today, Lithuania imports 58% of its natural gas from Russia, although
Estonia and Latvia continue to depend on Russian natural gas.'" If Rus-
sia’s political influence in the Baltic region has gradually faded, then its
economic one is still under question.'? Accordingly, States should look for
other sources; moreover, the need is dramatically increased by economic
sanctions, so it is better to minimize dependence on the Russian economy.

The other non-military threat for the Baltic region is Moscow’s use
of the Russophone minority as political instruments against the West. For
example, signs of warfare were identified when Russian-speaking inhab-
itants in Vilnius received brochures with disinformation on the economic
situation in Lithuania and a call to participate in the resettlement of ethnic
Russians from Lithuania to Russia.”® This kind of propaganda was also

leva Miluina, supra note, 9.

“Congressional Research Service”, supra note, 5.

12 Una Bergmane, “Fading Russian Influence in the Baltic States, Orbis 64, 3 (2020):
484, accessed 31 October 2021, https://www.sciencedirect.com/sdfe/reader/pii/
S0030438720300302/pdf.

Olevs Nikers, “Societal security and resilence” in Baltic security strategy report:
what the Baltics can offer for a stronger alliance”, Olevs Nikers and Otto Tabuns
(Washington, DC: Jamestown Foundation, 2019), 96, accessed 31 October 2021,
https://jamestown.org/wp-content/uploads/2019/09/Baltic-Security-Strategy-Re-
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used in Ukraine to disrupt loyalty to the State. The Baltic countries need
to create a “defensive shield” to fight against Russia’s disinformation and
propaganda. Moscow’s primary goal is to form a positive opinion of Rus-
sia among local inhabitants by creating dissatisfaction with the relevant
governments, shaping and misrepresenting historical facts, and exploiting
the vulnerabilities of the Baltic’s political systems, economy, and society.
Here the Lithuanian case can serve as a guide for the other two Baltic
States and NATO members, too. The roots of the anti-Russian propaganda
and disinformation campaign originated in 2016, when Lithuania intro-
duced temporary bans on Russian media outlets that breached pre-exist-
ing media laws."* Shortly after that, the Lithuanian parliament adopted
an ordinance restricting Russian media production content on Lithuani-
an TV. In 2018, the Lithuanian parliament adopted new amendments to
the Public Information Law. TV channels in Lithuania must translate TV
programs into Lithuanian “if these programs are produced in Russian or
other non-EU languages and broadcast for longer than one hour and a
half”*® Such restrictions are effective at diminishing the Russian influence,
but are not a panacea.

As for cyber security, the Baltic States have undertaken successful
work in combating cyber-attacks. According to the International Tel-
ecommunication Union’s Global Cybersecurity Index 2020, among 194
countries, Estonia is ranked third after the US and the UK. Followed by
the Russian Federation, Lithuania is the sixth-best cyber protected coun-
try. Latvia completes the list of the top 15.'° This ranking is based on five
pillars: legal, technical, organizational, capacity building, and cooperation
measurements related to cybersecurity. Since 2019, these countries have
each had Cyber Security Strategies, but we have to consider that these
rankings are not always reliable, and sometimes they do not represent re-
ality in all its shapes. Despite establishing the NATO cooperative Cyber

port-2019.pdf?x76553.

“Russia questions Latvia’s ban on Rossiya RTR channel”, The Baltic Times (2016),
accessed 31 October 2021, https://www.baltictimes.com/russia_questions_latvia_s
ban_on_rossiya rtr_channel/.

Matthew Thomas, “Defeating Disinformation Threats”, Foreign Policy Research
Institute (2020), accessed 31 October 2021, https://www.fpri.org/article/2020/02/
defeating-disinformation-threats/.

International Telecommunication, “Global Cybersecurity Index 20207, 25, accessed
31 October 2021, https://www.itu.int/en/ITU-D/Cybersecurity/Pages/global-cyber-
security-index.aspx.
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Defence Centre of Excellence in 2008 (hosted by Estonia), several com-
mentators have criticized the real cyber warfare capabilities of NATO. In
a 2019 interview, the former supreme allied commander of NATO, Adm.
James Stavridis, USN (Ret.), warned that “in cyber, and cybersecurity, we
have the greatest mismatch between the level of threat and level of prepa-
ration”"” New asymmetric or technological threats require extensive co-
operation not only within but also outside of the Alliance. The security
and defence sectors in the Baltic States need to build partnerships with
the private and academic sectors, all of which will need to cooperate with
each other to maintain situational and technological awareness.'®

It is clear that, in reality, the ongoing conflict between western coun-
tries and Russia does not take place inside tanks or submarines but behind
a computer. Russia has massively increased its cyber warfare capabilities
and is particularly strong in social manipulation and other cyber-attacks.
In this context, there are signs of significant commitment over time to
enable the Baltic countries to develop their national defence further. For
example, the Baltic States have already signed a five-year roadmap of de-
fence cooperation with the Pentagon,' meaning that, by 2024, capability
development and defence-related aid, training exercises, and cyber de-
fence will be exercised with the US. Officials emphasized the benefits of
this program and said that they look forward to its further development.
Activated transatlantic relationships are the perfect opportunity for Lith-
uania, Latvia, and Estonia to generate new partnership programs, agree-
ments, and projects against Russian soft power.

Although Russia, China, and other authoritarian countries do not
represent a direct manifest military threat to any country that is part of
NATO, the traditional threats posed by them are not going to disappear. It
is noteworthy that, from the Russian side, possible military threats are on

7 Robert K. Ackerman, “Stavridis Warns of Russia and China Cyber Attacks”, SI-
GNAL (2019), accessed 31 October 2021, https://www.afcea.org/content/stavri-
dis-warns-russia-and-china-cyber-attacks.

8 The Latvian Institute of International Affairs, “Towards #NAT02030, The Regional

Perspective of the Baltic States and Poland” (2020), 159, accessed 31 October 2021,

https://liia.lv/en/publications/towards-nato2030-the-regional-perspective-of-the-bal-

tic-States-and-poland-896?get_file=1.

U.S. Department of Defense, “U.S., Lithuania Detail Roadmap for Cooperation

Through 2024 (2019), accessed 31 October 2021, https://www.defense.gov/News/

News-Stories/Article/Article/1803578/us-lithuania-detail-roadmap-for-cooperati-

on-through-2024/.
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the increase, and that this possibility is conditional. The lack of coopera-
tion between the European Union and NATO is the biggest threat to their
respective existences. It is obvious that one wrong move by Russia will
lead to the perception that the EU or NATO must confront an external
enemy, and will immediately reunite their respective members. For exam-
ple, wars with Georgia and especially with Ukraine made Baltic societies
antagonistic against Russian influence. Therefore, Russia will continue to
play its role behind the scenes — or behind a computer screen — which has
so far proven to be a far more effective tool than missiles and rifles.

The productive and beneficial Baltic cooperation with NATO is not
limited to the military alone, as both NATO and the Baltic States have oth-
er essential values and platforms on which to collaborate. Spending more
than 2% of GDP on military purposes, the Baltic States should active-
ly invest in human security assets such as healthcare and environmental
protection. As Adam Smith identifies,* the defence of society is one of the
primary functions of government, but the whole concept of “sufficiency”
is up for debate in any democracy. The Baltic States should look towards
“West Berlin,”! and they must avoid building their whole foreign policy
rhetoric around Russian aggression.

Warming transatlantic relationships are a chance to develop existing
bonds and to establish new roads and frameworks for further coopera-
tion — for example, in climate change. Lithuania’s experience linking en-
ergy security with the transition to clean energy is a valuable lesson for its
neighbours and the international community.? Thus, Lithuania can share
its experience and best approaches for green ecology with the US. How-
ever, in this context, the EU also cooperates with China, as the latter is
still seen as a partner in fighting climate change.” For the US, there is an

20 Adam Smith, “On the Expenses of Sovereign or Commonwealth”, in An Inquiry into

the Nature and Causes of the Wealth of Nations, S. M. Soares (MetaLibri, 2007),
539, accessed 31 October 2021, https://www.ibiblio.org/ml/libri/s/SmithA Wealth-
Nations_p.pdf.
2l Una Bergmane, “The Reset of U.S.—EU Relations and the Baltic States” (Foreign
Policy Research Institute, 2021), access 31 October 2021, https://www.fpri.org/arti-
cle/2021/06/the-reset-of-the-us-eu-relations-and-the-baltic-States/.
International Energy Agency, “Lithuania 2021 Energy Policy Review” (2021), 83,
accessed 31 October 2021, https://iea.blob.core.windows.net/assets/4d014034-0194-
409d-bb8f-193e17a81d77/Lithuania 2021 Energy Policy Review.pdf.
European Council on Foreign Relations, “Climate Superpowers: How the EU
and China Can Compete and Cooperate for a Green Future” (2020), 2, acces-
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impulse to take action and try to attract the EU by boosting existing ways
of cooperation.

Continuing non-military cooperation, we should highlight that with
the USSR’ dissolution, the Baltic States’ values quickly reoriented towards
pro-European standards. Nevertheless, this is still an issue within some
fields of socio-economic lifestyles, and the region continues to rely on the
US and the EU to support it. For example, after Poland, Latvia is the sec-
ond-worst country in the EU in terms of LGBTQ+ inclusive legislation,
while Lithuania and Estonia rank 22" and 17* out of 27, respectively.*
The Baltic States, especially Latvia and Lithuania, which currently do
not have a gender-neutral civil partnership law, should welcome existing
norms in the transatlantic space and provide a safe environment for their
LGBTQ+ communities. Otherwise, this may be perceived as a problem in
fitting in with EU and US social policy.

In conclusion, taking into account the current geopolitical situation
and the number of commitments in the international arena, the Baltic
States are likely to remain strong US allies and important US security
partners in Europe. Analysts believe that close cooperation between the
United States and the Baltic States will continue for the foreseeable future
in areas such as efforts to deter potential Russian aggression, the future
of NATO, energy security, and socioeconomic issues. As long as there are
objective fears of peace demolition, NATO is interested in deepening co-
operation with like-minded countries. There is still work to be done with-
in the Baltic region to strengthen resistance to Russian propaganda and
maintain sovereignty and determination towards pro-European standards
in the socio-economic field. This work will follow, for instance, the ex-
ample of banning Russian propaganda in the media. To achieve this, the
Baltic States will likely continue to rely on the United States for leader-
ship on foreign policy and security issues. This can be seen from current
partnership programs devoted to enhancing defence power and providing
training and an educational practicum. This reliance is not only from the
side of the Baltic region; it is seen as a reciprocal one. For instance, there
are climate change issues where Lithuania can share its experience and the

sed 31 October 2021, https://ecfr.eu/wp-content/uploads/Climate-superpo-
wers-How-the-EU-and-China-can-compete-and-cooperate-for-a-green-future.pdf.
The European Region of the International Lesbian, Gay, Bisexual, Trans and In-
tersex Association, “Country Ranking” (2020), accessed 31 October 2021, https://
rainbow-europe.org/country-ranking#eu.

24

105



106

Teisinés minties sventé¢

best approaches to green ecology with the United States, and the US may
be more eager to cooperate with Lithuania. Moreover, in terms of geopol-
itics, the United States should try to defeat China’s attempts to collaborate
with US allies on the same issues. On successfully implementing and fi-
nalising those partnership activities, further steps will be taken to proceed
with cooperation. In short, the United States’ commitment to Baltic se-
curity is part of the US commitment to European security, and the for-
mer would not and cannot exist without the latter. As new challenges are
emerging, more efforts should be made to guarantee these commitments,
thus strengthening transatlantic ties concerns building this partnership,
reinforcing power, and preventing threats. This attitude undoubtedly ap-
pears to be beneficial for both sides.
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Santrauka. Teisés vir§enybés principas yra laikomas vienu pagrind-
iniy Europos Sajungos (toliau — ES) teiséje jtvirtinty principy. Lenkijoje
vykusi teismy reforma sukélé didelj issukj ES teisés vertybéms ir virse-
nybés principui. Vertinant Lenkijoje vykusias reformas galima teigti,
kad vis délto jos neprisidéjo prie ES vertybiy stiprinimo. I tikryjy $iuo
atveju yra reik§minga problema, kuri susijusi ne tik su teisés aktais, bet
ir su Lenkijos institucijomis. ES ginamos vertybés ir principai, jtvirtinti
tarptautinése sutartyse, yra bendri visoms ES valstybéms naréms, juos
privaloma taikyti ir nacionalinéje valstybiy nariy teisé¢je. Kaip galima
pastebéti, Lenkija nepripazjsta ES teisés virSenybés principg visa apim-
timi, kadangi nesutinka su ES teisés taikymo taisyklémis, taip sieckdama
didesnés savo nacionaliniy interesy apsaugos. Lenkija kaltinama pazei-
dusi pamatinius ES teisés principus ir i$kélusi nacionaling teis¢ vir§ ES
teisés. Sitame straipsnyje yra analizuojami Europos Sajungos Teisingu-
mo Teismo (ESTT) sprendimai, taip pat atskleidziama Konstitucinio Tri-
bunolo pozicija $iuo klausimu.

Reik$miniai Zodziai: Europos Sajungos teisés virSenybés principo
taikymas valstybése narése nacionalinéje teiséje, Lenkijos teismy refor-
mos problematika, teiséjy nepriklausomumas, ESTT praktika.
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Ivadas

Darbo temos aktualumas ir problema

Virsenybés principas yra vienas i§ pamatiniy ES teisés principy, su-
formuluotas ir i§vystytas ESTT. Pagal §j principg ES teisé turi virSenybe
pries valstybiy nariy nacionaling teise: esant kolizijai tarp ES teisés ir na-
cionalinés teisés normos, taikoma ES teisés norma’.

Nuo 2017 m. Lenkijoje pradéta vykdyti teismy reforma sukélé didelj
susiriipinimg ne tik valstybés viduje, bet ir grésme pamatiniams ES tei-
sés principams ir vertybéms. Teisingumo sistemos reformos metu buvo
jvesti poky¢iai, kuriais padidinta jstatymy vykdomosios ir leidziamosios
valdzios jtaka teisminei valdziai. Visy pirma, reformuojant teismus buvo
padarytos Nacionalinés tarybos jstatymo pataisos — pakeista Nacionalinés
tarybos sudarymo tvarka. Nauju reguliavimu?® buvo nustatyta, kad Naci-
onalinés tarybos narius renka ne teiséjai, o politiné valdzia — Seimas. I§
to matyti, kad teisminé valdzia daroma priklausoma nuo politinés. Poky-
¢iai palieté Lenkijos Auk$ciausiojo Teismo teiséjus, kuriy pensinis amzius
buvo sumazintas nuo 70 iki 65 mety. Pagal naujg reguliavimg pareigas
einantiems teis¢jams, kuriems taikomas sumazintas pensinis amzius, su-
teikiama galimybé pateikti prasyma Respublikos Prezidentui pratesti jy
jgaliojimus. Taip Prezidentui buvo suteikta kompetencija spresti dél teise-
jo, kuriam sukako 65 metai, atleidimo.

2021 m. kovo 2 d. sprendime ESTT pasisaké dél 2018 m. vykdyto
teiséjy skyrimo j Auksciausiajj Teisma, taip pat dél Nacionalinés teismy
tarybos pakeitimy’, kurie pazeidzia ES teis¢*. Visy pirma, ESTT sukriti-
kavo teiséjy skyrimo j Auksciausigjj Teisma tvarka, kadangi institucijos,

! “Judgment of the Court of 9 March 1978. Amministrazione delle Finanze dello Sta-
to v Simmenthal SpA. Reference for a preliminary ruling: Pretura di Susa - Italy.
Discarding by the national court of a law contrary to Community law. Case 106/77.
European Court Reports 1978 -00629”, https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A61977CJ0106.

,Dél Lenkijos Respublikos Nacionalinés teis¢jy tarybos jstatymo ir kity jsta-
tymy pakeitimy®“, zitréta 2022 m. sausio 26 d., https://dziennikustaw.gov.pl/
D2018000000301.pdf.

Pakeitimais panaikinta tarybos sprendimy sitilyti Respublikos Prezidentui kandida-
tus | Auksciausiojo Teismo teis¢jo pareigas efektyvi teisminé perzitira.

»Komisijos tarnyby darbinis dokumentas, 2021 m. teisinés valstybés principo tai-
kymo ataskaita ,, Teisinés valstybés principo taikymo padétis Europos Sajungoje®,
EUR-Lex, zitiréta 2022 m. sausio 26 d., https://eur-lex.europa.eu/legal-content/LT/
TXT/HTML/?uri=CELEX:52021SC0722&from=EN .
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priimancios sprendimg $iuo klausimu, — Nacionalinés teiséjy tarybos —
nepriklausomumas yra gincijamas. Kita vertus, kolegija sudaryta i$ naujy
teiséjy, turinc¢iy didele autonomija®. Nuspresta, kad bendrosios kompe-
tencijos teismy teiséjy priimamiems teismo sprendimams siekiama vyk-
dyti politine kontrole ar daryti spaudimg teisé¢jams ar kitaip kenkti teismo
nepriklausomumui, o tai galima laikyti drausminiu nusizengimu®. Atsi-
zvelgiant j $ias aplinkybes Lenkijos teismy reformos tema yra itin aktuali,
todél reikia jg analizuoti ir argumentuoti, kodél ji vis délto pazeidzia ES
teise.

Darbo tikslas yra isanalizuoti ESTT praktika, kurioje aiskinamas ES
teisés virSenybés principas, ir Lenkijos Konstitucinio Tribunolo praktika,
kurioje aiskinamas santykis tarp Lenkijos Konstitucijos ir ES teisés. Taip
pat siekiama nurodyti esmines Lenkijos nacionalines priemones, priimtas
vykdant teismy reformag, ir atskleisti, kodél jos yra nesuderinamos su ES
teise ir kelia grésme ES teiséje puoseléjamoms vertybéms.

Darbo objektas — ES teisés vir§enybés principo pripazinimo ES teiséje
ir Lenkijos valstybés nacionalinéje teiséje, ES teisés virSenybés principo
taikymo Lenkijoje esminés problemos: koks yra santykis tarp Lenkijos
Konstitucijos ir ES teisés vir§enybés principo.

1. ES teisés virSenybés principo sampratos raida ESTT
praktikoje

Pamatus ES teisés virSenybés principui formuoti padéjo Van Gend
& Loos’ byla. Sioje byloje ESTT pasisaké, kad ES teisé yra nepriklausoma
nuo valstybiy nariy teisés, ir ji ne tik nustato pareigas asmenims, bet ir
suteikia teises, kurios yra sudedamoji ty asmeny teisiy ir pareigy visumos
dalis®.

Byla Costa v. ENEL atkartojo Van Gend ¢ Loos® bylos formuluotes dél
ES teisés sistemos. Nagrinéjamoje byloje ESTT konstatavo: ,,I$ Sutarties,
kaip autonomisko $altinio, kilusi teisé dél savo ypatingos bei originalios

5 Ibid.

¢ Ibid.

7 Judgment of the Court, Van Gend & Loos, Case 26-62 (5 February 1963)”, https://
www.cvce.eu/en/obj/judgment of the court van gend loos case 26 62 5 febru-
ary 1963-en-4b81dcab-c67¢e-44fa-b0c9-18c48848faf3.html.

8 Ibid.

°  Ibid.
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prigimties neturéty buti teisiskai kvestionuojama vidaus teisés aktu, kad
ir koks jis buity, nes tuomet prarasty savo, kaip Bendrijos teisés, pobudj, ir
dél to kilty grésmé pacios Bendrijos teisiniam pagrindui.“'® I$ to darytina
isvada, kad valstybiy nariy organams ,,nejmanoma*“ teikti pirmenybe na-
cionalinéms priemonéms pries ES teise, nes tai kelty pavojy steigimo su-
tarties tiksly siekimui, priestaraujanc¢iam lojalaus bendradarbiavimo prin-
cipui, sukelty diskriminacija dél pilietybés, netekty specialiy procediry
tikslo"'.

1978 m. Simmenthal byloje'? ESTT jau suformavo nuoseklias ES tei-
sés vir§enybés principo taisykles. ESTT pasisakeé, kad esant prie$taravimui
tarp nacionalinés teisés normos ir ES teisés normos valstybés narés yra
jpareigotos taikyti ES teisés norma"’. Nacionalinis teismas turi pareigg uz-
tikrinti visapusiska $iy nuostaty veikimg ir prireikus savo iniciatyva turi
atsisakyti taikyti bet kokig priestaraujanciag nacionalinés teisés akto nuos-
tata, net jei $i priimta véliau'. Byloje galima taip pat pastebéti glaudy rysj
tarp ES teisés virSenybés principo ir jo tiesioginio taikymo. Tiesioginis
taikymas garantuoja ES teisés jgyvendinima nacionalinéje teisés sistemo-
je, o ES teisés virsenybés doktrina uztikrina, kad nacionalinés teisés nuos-
tatos jgyvendinty ES teise".

Byloje Internationale Handelsgesellschaft'® pirma kartg iskilo klausi-

10 “Judgment of the Court of 15 July 1964. Flaminio Costa v E.N.E.L. Reference for a
preliminary ruling: Giudice conciliatore di Milano - Italy. Case 6-64", https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61964CJ0006.

Arena Amedeo, “From an Unpaid Electricity Bill to the Primacy of EU Law: Gian

Galeazzo Stendardi and the Making of Costa v. ENEL”, European Journal of Inter-

national Law 30, 3: 1030, https://search-ebscohost-com.skaitykla.mruni.eu/login.asp

x?direct=true&db=a9%h&AN=140321307&site=chost-live.

12 “Judgment of the Court of 9 March 1978. Amministrazione delle Finanze dello Sta-
to v Simmenthal SpA. Reference for a preliminary ruling: Pretura di Susa - Italy.
Discarding by the national court of a law contrary to Community law. Case 106/77.
European Court Reports 1978 -00629”, supra note, 1.

3 Ibid.

4 Ibid.

Alan W. Harris, “The Primacy of European Community Law--Preliminary Ruling,

Aministrazione delle Finanze dello Stato v. Simmenthal S.p.A.“, Texas Internatio-

nal Law Journal 15, 1 (1980): 157, https://heinonline.org/HOL/P?h=hein.journals/

tilj15&i=151.

“Judgment of the Court of 17 December 1970. Internationale Handelsgesellschaft

mbH v Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel. Reference for a pre-

liminary ruling: Verwaltungsgericht Frankfurt am Main - Germany. Case 11-70”,

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61970CJ0011.
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mas, reikalaujantis ESTT prejudicinio sprendimo dél ES reglamento ir
valstybés narés konstitucijos atitikties. Nagrinéjamas klausimas lieté koli-
zijos tarp Europos Bendrijos (toliau — EB) reglamento ir Vokietijos Kons-
titucijoje jtvirtintos nuostatos. Pasak ieSkovo, reglamentas pazeidé Vokie-
tijos Konstitucijoje jtvirtintg proporcingumo principg. Teismas isaiskino,
kad ES teisés akty teisétumas turi bati vertinamas remiantis ES teise, o
ne nacionalinés teisés normomis, nes tai turéty neigiama poveikj ES tei-
sés vieningam aiskinimui'’. Sprendime buvo iskeltas ES teisés vir§enybés
taikymo pries$ valstybés narés nacionalinés teisés normas klausimas. Prie-
$ingai nei nacionaliniams jstatymams ES nuostatos priklauso kitai teisinei
tvarkai, todél nepriklauso valstybiy nariy konstituciniy teismy jurisdikci-
jai'®. Taip pat buvo pabrézta, kad ES teisé yra vir§esné pries visus valstybiy
nariy teisés $altinius, taip pat ir prie$ Konstitucija".

Tanja Kreil® byloje susidurta su direktyvos* ir Vokietijos Federaci-
nés Respublikos Pagrindinio jstatymo nuostaty kolizija. Remiantis naci-
onaline Vokietijos teise, moterys tuo metu kariuomenéje negaléjo uzimti
pareigy, kurios susijusios su ginklo naudojimu: ,teismas pripazino, kad
tokia iSlyga, jeigu néra specifiniy sutarties nuostatose numatyty salygy,
gali késintis | ES teisés privaloma pobudj ir vienodg taikyma. Todél ne-
leidimas moterims eiti tokiy pareigy nesuderinamas su direktyva“*. Teis-
mas nustaté, kad reguliavimas, pagal kurj moterims buvo uzdrausta teikti

17 Ibid.

Anneli Albi and Samo Bardutzky, National Constitutions in European and Global
Governance: Democracy, Rights, the Rule of Law: National Reports (The Hague :
T.M.C. Asser Press : Imprint: T.M.C. Asser Press, 2019), 501, https://www.lvb.It/
permalink/f/1470m9t/MAB01000430081.

1 Ibid, 1105.

20 “Judgment of the Court of 11 January 2000. Tanja Kreil v Bundesrepublik Deutsch-
land. Reference for a preliminary ruling: Verwaltungsgericht Hannover - Germany.
Equal treatment for men and women - Limitation of access by women to military
posts in the Bundeswehr. Case C-285/98. European Court Reports 2000 1-00069”,
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61998CJ0285.
,,On the implementation of the principle of equal treatment for men’ and women
as regards access to employment, vocational training and promotion, and working
conditions*, EUR-Lex, zitiréta 2022 m. balandzio 7 d., https://eur-lex.europa.cu/le-
gal-content/EN/TXT/?uri=celex%3A31976L0207.

Egidijus Jarasitinas ,,Pagarba nacionaliniam tapatumui pagal Europos Sgjungos tei-
s¢: aiskinimo potencialas ir Europos Sajungos teisingumo teismo jurisprudencija“,
TEISE 93 (2014), 24.

21

22
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paslaugas armijoje naudojant ginklus, yra nesuderinamas su ES teise®.
Pareiskéjos pozicija, draudimas eiti pareigas kariuomenéje yra tiesioginé
diskriminacija ir priestarauja ES reguliavimui - direktyvai**. Remiantis
ESTT sprendimu Tanja Kreil byloje, buvo pakeista Vokietijos Konstituci-
ja, kad ji atitikty ES reguliavima.

Naujausia probleminé situacija, susijusi su vir§enybés principo tai-
kymu, susiklosté Lenkijoje — klausimas dél ES teisés suderinamumo su
Lenkijos Konstitucija.

2. ES teisés virsenybés principo taikymo problemos
Lenkijos valstybéje

2.1. Esminiai Lenkijos teismy reformos aspektai

Vykdant Lenkijos teismy reformga buvo priimtas teisés aktas, i§ dalies
keic¢iantis Jstatyma dél bendrosios kompetencijos teismy organizavimo ir
tam tikrus kitus jstatymus®. Taip buvo pakeista Nacionalinés teiséjy tary-
bos formavimo tvarka, reforma palieté ir Lenkijos Auksciausigjj Teisma,
bendrosios kompetencijos teismus, administracinius teismus ir Konstitu-
cinj teisma.

Visy pirma, buvo i§ dalies pakeistas Nacionalinés teiséjy tarybos
jstatymas?®. Nacionaliné teiséjy taryba - institucija, kuriai pavesta saugo-
ti teismy nepriklausomuma. I$ esmés buvo pakeista Nacionalinés teiséjy

3 Albi, op. cit., 463.

2 Judgment of the Court of 11 January 2000. Tanja Kreil v Bundesrepublik
Deutschland. - Reference for a preliminary ruling: Verwaltungsgericht Hannover -
Germany. - Equal treatment for men and women - Limitation of access by women to
military posts in the Bundeswehr. - Case C-285/98*, European Court Reports 2000,
11 paragrafas, zitiréta 2022 m. sausio 27 d., https://eur-lex.europa.eu/legal-content/
EN/TXT/HTML/?uri=CELEX:61998CJ0285&from=EN.

32017 m. liepos 12 d. Istatymas, i$ dalies keiCiantis [statyma dél bendrosios kompe-
tencijos teismy organizavimo ir tam tikrus kitus jstatymus (Ustawa z dnia 12 lipca
2017 r. o zmianie ustawy - Prawo o ustroju sadéow powszechnych oraz niektorych
innych ustaw)®, zitiréta 2020 m. sausio 25 d., https://isap.sejm.gov.pl/isap.nsf/down-
load.xsp/WDU20170001452/T/D20171452L.pdf.

26 Lenkijos Respublikos Nacionalinés teiséjy tarybos jstatymas®, zitréta 2022 m.
sausio 25 d., https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20111260714/U/
D20110714Lj.pdf.
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tarybos sudarymo tvarka. Remiantis senos Nacionalinés teiséjy tarybos
jstatymo* redakcijoje, tarybos nariy pareigas eina Lenkijos Auksciausio-
jo Teismo pirmasis pirmininkas, teisingumo ministras ir Lenkijos Auks-
¢iausiojo administracinio teismo pirmininkas. Vieng tarybos narj paski-
ria Lenkijos Respublikos prezidentas, ta¢iau keturis tarybos narius renka
Seimas (Lenkijos Parlamento Zemieji rimai) keturiy mety kadencijai®,
o du i$ savo grety iSrenka Senatas (Lenkijos Parlamento aukstieji rimai)
keturiy mety kadencijai®. Vykdant teismy reformg buvo priimtas doku-
mentas®, i§ dalies keic¢iantis Nacionalinés teiséjy tarybos jstatyma, kuriuo
buvo jvestos tam tikros pataisos, pvz., buvo sumazintas Nacionalinés tei-
séjy tarybos nariy skaicius. Buvo nustatyta, kad narius teiséjus renka ne
teiséjai, o politiné valdzia — Seimas. Senu reguliavimu buvo numatyta,
kad penkiolika teiséjy rinkdavo tam tikros rasies teismy teiséjai, o pagal
naujas nuostatas kandidatus  tarybos narius sialé 25 teiséjai arba surin-
kus 2000 pilieciy parasy, su salyga, kad kandidatu gali bati tik teiséjas, o
galutinj Zodj taré Seimas. Nauju reguliavimu sukurta nauja Tarybos rin-
kimo tvarka: a) 15 i$rinkty nariy-teiséjy dalyvauja Nacionalinéje teismy
taryboje; b) $i nariy grupé turi buti teiséjai; c) Sie teiséjai turi atstovauti
tam tikriems teismams arba teismy rasims. Buvo nustatyta, kad narius
teiséjus renka ne teiséjai, o politiné valdzia — Seimas. Taip taryba tampa
priklausoma nuo politinés valdzios.

Pataisytas buvo ir Lenkijos Auksc¢iausiojo Teismo jstatymas® — Auks-
Ciausiojo Teismo teiséjy pensinis amzius sumazintas nuo 70 iki 65 mety.
Pagal §j jstatymg pareigas einantiems teisé¢jams, kuriems taikomas suma-
zintas pensinis amzius, suteikiama galimybé pateikti prasyma Respubli-
kos Prezidentui pratesti jy jgaliojimus trejiems metams (37 str. 1 d.). Po
to jgaliojimai gali buti pratesti dar vieng kartg tam paciam laikotarpiui.
Jvesta nuostata dél teiséjo amziaus ribojimo suteiké Prezidentui kompe-
tencijy spresti paciam, ar teiséjas, kuriam sukako 65 mety, gali toliau eiti
uzimamas pareigas. Pakeistas reglamentavimas paveiké nemazai teiséjy

2 Ibid, 7 str.

B Ibid, 9 str. 1d.

¥ Ibid, 9 str. 2 d.

,,Dél Lenkijos Respublikos Nacionalinés teiséjy tarybos jstatymo ir kity jstatymy
pakeitimy®, supra note, 2.

,2017 m. gruodzio 8 d. Lenkijos Respublikos Auksciausiojo Teismo jstatymas*,
zitréta 2022 m. sausio 25 d., https:/isap.sejm.gov.pl/isap.nsf/download.xsp/
WDU20180000005/T/D20180005L.pdf.
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vir§ 65 m.*”. Remiantis sena jstatymo redakcija, teiséjas galéjo eiti savo
pareigas iki 70 mety amziaus, o tuo atveju, jeigu buvo pateikta pazyma
dél sveikatos buklés, teiséjas galéjo eiti savo pareigas iki 72 mety®. Dél
to buvo atleista nemazai teiséjy, kuriems tuo laiku jau sukako 65 metai.
Buvo nutraukta Auksc¢iausiojo Teismo pirmininkés kadencija, o tai visis-
kai pazeidzia Lenkijos Konstitucijos 183 str. 3 d., kurioje yra jtvirtinta, kad
Auksciausiojo Teismo pirmajj pirmininka skiria Respublikos prezidentas
$eSeriy mety kadencijai i§ Auksciausiojo Teismo teiséjy bendro susirinki-
mo pasialyty kandidaty.

Atkreiptinas démesys j tai, kad buvo jvesti pakeitimai Auks¢iausiojo
Teismo struktiiroje — jsteigta Drausmés byly kolegija ir Isimtinés kontro-
lés ir viesyjy rysiy kolegija*. Kolegijoms buvo suteikti platas jgaliojimai
palyginti su Lenkijos Auksc¢iausiojo Teismo jstatymo sengja redakcija.
ISimtinés kontrolés ir vie$yjy rysiy kolegijai suteikta teisé vertinti nagri-
néjamos bylos teismo nepriklausomumg ir nesaliskumg ir panaikinti ze-
mesniy pakopy teismy arba net paties Auksciausiojo Teismo sprendimus,
jei juose pasisakoma dél teismo nepriklausomumo ir nesaliskumo. Nau-
jojo Auksciausiojo Teismo jstatymo?® 27 straipsnio 1 dalyje nurodyta, kad
Drausmés byly kolegijos jurisdikcijai priklauso bylos, susijusios su Auks-
¢iausiojo Teismo teiséjy isleidimu j pensija.

Akivaizdu, kad reformuojant teismus buvo jvesta daugiau pataisy,
taciau paminétos yra esminés, kurios sukélé Europos Komisijos susirtpi-
nimg ir kelia pavojy ES teisés virSenybés principui.

2.2. ESTT pateiktos reformos jvertinimas

Reforma sukélé didelj susirtpinimag: teisminé valdzia tapo priklauso-
ma nuo jstatymy leidziamosios ir vykdomosios valdzios, tai sukélé grésme
teismy nepriklausomumui. 2021 m. Europos Komisija (toliau — EK) krei-
pési | ESTT dél Lenkijos jstatymo dél teismy sistemos, kuris, remiantis
EK pozicija, yra nesuderinamas su ES teise®. Siame skyriuje analizuojami
ESTT sprendimai dél ES teisés suderinamumo su Lenkijos Konstitucija.

2021 m. kovo 2 d. ESTT sprendime” konstatavo, kad dél Naciona-

2 Ibid.
3 Ibid.
# Ibid.
3 Ibid.

% Teisinés valstybés principo taikymo padétis Europos Sajungoje®, supra
note, 4: 2.
,2021 m. kovo 2 d. Teisingumo Teismo sprendimas AB, C-824/18%, InfoCuria
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linés teismy tarybos lemiamo vaidmens, atliekamo per teiséjy skyrimo
procediirg Lenkijoje, teismy nepriklausomumo uztikrinimas priklauso
nuo jos nepriklausomumo lygio, ir nurodé, kad Nacionalinés teismy ta-
rybos nepriklausomumas yra abejotinas®. Pabréztina, kad Nacionalinés
teismy tarybos jstatymo pataisos gali pazeisti ES teise, kadangi panaikin-
ta jos sprendimy sitalyti Respublikos Prezidentui kandidatus j Auksciau-
siojo Teismo teiséjo pareigas efektyvi teisminé perziara®. 2021 m. liepos
15 d. sprendime buvo nustatyta, kad drausminé tvarka, kuri Lenkijoje yra
taikoma teiséjams, yra nesuderinama su ES teise: ,, Auksc¢iausiojo Teismo
Drausmés byly kolegija nesuteikia visy garantijy dél nesaliskumo ir ne-
priklausomumo ir néra apsaugota nuo Lenkijos jstatymy leidziamosios ir
vykdomosios valdzios tiesioginés ar netiesioginés jtakos.“*’

Valstybiy nariy teisminés valdzios organizavimas yra priskirtas vals-
tybiy nariy kompetencijai, tac¢iau jgyvendindamos ja valstybés narés lai-
kosi jpareigojimy, kurie numatyti Sgjungos teisés — ESS 19 str. 1 d. antroje
pastraipoje*: ,Valstybés narés numato teisiy gynimo priemones, bitinas
uztikrinant veiksmingg teisming apsauga Sajungos teisei priklausanciose
srityse.“* Taip ES subjektams yra uztikrinamos teisés j veiksmingg teis-
mine apsauga. ESTT pasisaké, kad pagal Europos Sajungos Sutarties (to-
liau — ESS) 19 straipsnio 1 dalies antrg pastraipa valstybés narés numato
teisiy gynimo priemones, kurios turi atitikti veiksmingos teisminés gyny-
bos reikalavimus®. Pabréztina, kad valstybés narés uztikrina visapusiska

Case-Law, ziliréta 2022 m. sausio 27 d., https://curia.europa.eu/juris/document/
document.jsf?text=&docid=238382&pagelndex=0&doclang=LT&mode=Ist&-
dir=&occ=first&part=1&cid=3926731.

., Leisinés valstybés principo taikymo padétis Europos Sajungoje®, op. cit., 5.

¥ Ibid.

0 Ibid.

»utarties dél Europos Sajungos veikimo suvestiné redakcija“, EUR-Lex. zitiréta
2022 m. sausio 25 d., https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:-
C:2008:115:0013:0045:1t:PDF.

2020 m. balandzio 8 d. Teisingumo Teismo nutartis byloje C791/19 R ,,Laikinyjy
apsaugos priemoniy taikymas — SESV 279 straipsnis — PraSymas taikyti laikinasias
apsaugos priemones — ESS 19 straipsnio 1 dalies antra pastraipa — Sad Najwyzszy
(Auksciausiasis Teismas, Lenkija) Izba Dyscyplinarna (Drausmés byly kolegija) ne-
priklausomumas®, InfoCuria Case-Law, 29 punktas, zitiréta 2022 m. sausio 25 d.,
https://curia.europa.eu/juris/document/document.jsf?docid=225141&mode=Ist&pa-
gelndex=1&dir=&occ=first&part=1&text=&doclang=LT&cid=3804043.

,,2019 m. birzelio 24 d. Sprendimas Komisija / Lenkija (Auk$ciausiojo Teismo nepri-
klausomumas), C619/18%, InfoCuria Case-Law, 77 punktas.
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ES teisés taikyma.

2020 m. liepos 15 d. sprendime buvo pabrézta, kad nors, kaip nuro-
do Lenkijos Respublika, valstybiy nariy teismy sistemos organizavimas
priklauso valstybés narés kompetencijai, vis délto jgyvendindama Sia
kompetencija valstybé naré privalo laikytis i§ Sgjungos teisés, visy pirma
ESS 19 straipsnio 1 dalies antros pastraipos, jai kylanciy jpareigojimy*. I§
to matyti, kad Lenkija, reformuodama teismus, vis délto pazeidé ES teise.
Remiantis tuo darytina i$vada, kad neuztikrindama Drausmés byly ko-
legijos, kuri kaip pirmoji ir apeliaciné instancija turi priimti sprendimus
drausmés bylose, kurios iskeltos Auksc¢iausiojo Teismo teiséjams, arba ir
pirmoji, ir apeliaciné instancija — drausmeés bylose, iSkeltose bendrosios
kompetencijos teismy teiséjams, ir taip pazeisdama $iy teiséjy nepriklau-
somuma, taip dar ir susilpnindama teisinés valstybés vertybés apsauga.
Tai suprantama pagal $io sprendimo 51 punkte nurodytg jurisprudenci-
ja — Lenkijos Respublika nejvykdé jai pagal ESS 19 straipsnio 1 dalies an-
tra pastraipg tenkanciy jpareigojimy®.

2021 m. kovo 31 d. Europos Komisija kreipési j ESTT manydama,
kad gincijamas Lenkijos teisés aktas ne tik pazeidzia teiséjy nepriklauso-
muma, bet ir pazeidzia ESS 19 str. 1 d. ir ES teisés virSenybés principa dél
keliy priezasciy: 1) tuo jstatymu Lenkijos teismams uzdrausta tiesiogiai
taikyti ES teis¢ dél teismy nepriklausomumo apsaugos; 2) teikti Teisingu-
mo Teismui prasymus $iais klausimais priimti prejudicinius sprendimus,
kad labai kenkia Lenkijos teismy nepriklausomumui®.

2.3. Konstitucinio Tribunolo reakcija j ESTT sprendimus

Reaguodamas j ESTT sprendimus Lenkijos Respublikos Konstituci-
nis Tribunolas pasisaké dél ES teisés suderinamumo su Lenkijos Konsti-
tucija ir ireiské savo pozicijg Siuo klausimu.

Liepos 14 d. 2021 m. nuosprendziu*’ Konstitucinis Tribunolas pri-
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,»2021 m. liepos 15 d. Teisingumo Teismo (didzioji kolegija) sprendimas byloje Eu-
ropos Komisija / Lenkijos Respublika®, InfoCuria Case-Law, 56 punktasp, ziliréta
2022 m. sausio 25 d., https://curia.europa.eu/juris/document/document.jsf?text=&-
docid=244185&pagelndex=0&doclang=LT&mode=Ist&dir=&occ=first&part=1&-
¢id=3829081.

4 Ibid, 113 punktas.

4 Teisinés valstybés principo taikymo padeétis Europos Sajungoje®, supra note, 4: 6.
»2021 m. liepos 14 d. Konstitucinio Tribunolo nuosprendis ,,Dél ES valstybés
narés pareigos jgyvendinti laikingsias priemones, susijusias su tos valstybés teis-
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pazino, kad 2020 m. balandzio 8 d. priimta ESTT nutartis*® priestarauja
Lenkijos Konstitucijai. Nutartimi Lenkija yra jpareigojama laikinai netai-
kyti 2017 m. gruodzio 8 d. Auksciausiojo Teismo jstatymo normy, taip
pat sustabdyti Auksc¢iausiojo Teismo Drausmeés kolegijos veiklg. Remian-
tis Lenkijos pozicija Europos Komisijos taikytinomis priemonémis siekia-
ma sustabdyti valstybés narés konstitucinio organo, vienos Auks¢iausiojo
Teismo i$ kolegijy, veikla, taip institucija kisasi j $io teismo vidaus dar-
bo organizavima, o tai yra neleistinas kisimasis j Lenkijos konstitucing ir
teismy santvarka*’. Remiantis tuo jokia ES institucija neturi kompetencijy
spresti klausimy dél jvairiy valstybiy nariy politinés sistemos, jvairiy $iy
valstybiy konstituciniy organy jgaliojimy ar jy vidaus darbo organizavi-
mo™.

Lenkijos Konstitucinis Tribunolas 2021 m. spalio 7 d. nutarimu®
iSnagrinéjes Ministro Pirmininko prasyma dél kai kuriy ES Sutarties
nuostaty atitikties Lenkijos Respublikos Konstitucijai vertinimo,
konstatavo, kad ES institucijos veikia virSydamos savo kompetencijas,
kurias joms suteiké Lenkijos Respublika. I$ to seka, kad Lenkijos Respu-
blikos Konstitucija néra traktuojama kaip auksciausia teisé — Lenkija ne-
gali veikti kaip suvereni, demokratiné valstybé. Konstitucinis Tribunolas
pabreézé, kad susitarimai, ratifikuoti akte i$reikstu sutikimu, pavyzdziui,
ESS, $ioje hierarchijoje yra Zemiau Konstitucijos. Lenkijos Konstitucija
pripazjstama auks$ciausiu $alies jstatymu nacionalinéje teisés sistemoje.
Tarptautiné sutartis, bidama $ios sistemos dalimi nuo ratifikavimo ir pa-
skelbimo Teisés zurnale momento, turi atitikti Konstitucija. Konstitucinis

T

my konstituciniy organy struktiira ir veikimu®“ (P7/20)“, zitréta 2022 m. sausio
25 d., https://trybunal.gov.pl/postepowanie-i-orzeczenia/wyroki/art/11589-obo-
wiazek-panstwa-czlonkowskiego-ue-polegajacy-na-wykonywaniu-srodkow-tym-
czasowych-odnoszacych-sie-do-ksztaltu-ustroju-i-funkcjonowania-konstytucyj-
nych-organow-wladzy-sadowniczej-tego-panstwa.

,,2020 m. balandzio 8 d. Teisingumo Teismo nutartis byloje C791/19 R, supra note,
42.

,,2020 m. balandzio 8 d. Teisingumo Teismo nutartis byloje C791/19 R*, supra note,
42.

0 Ibid.

,,Konstitucinio Tribunolo 2021 m. spalio 7 d. nutarimas ,,Atrinkty Europos Sgjungos
sutarties nuostaty atitikties Lenkijos Respublikos Konstitucijai vertinimas® (,,Ocena
zgodnosci z Konstytucja RP wybranych przepisoéw Traktatu o Unii Europejskiej”),
byloje K3/21%, zitréta 2022 m. sausio 26 d., https:/trybunal.gov.pl/postepowa-
nie-i-orzeczenia/komunikaty-prasowe/komunikaty-po/art/11664-ocena-zgodnos-
ci-z-konstytucja-rp-wybranych-przepisow-traktatu-o-unii-europejskie;.
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Tribunolas nejzvelgé batinybés kreiptis j ESTT dél prejudicinio sprendi-
mo manydamas, kad yra netikslinga ir nereikalinga ESTT kelti klausima
dél ESS normy atitikties Lenkijos Konstitucijai*’. Konstitucinis Tribunolas
sprendimuose taria paskutinj zodj dél visy normuy, taip pat ir ES normy,
atitikties Lenkijos Respublikos Konstitucijai*.

Akivaizdu, kad Lenkijos pozicija $ituo klausimu yra nesuderinama su
ES teisés vir§enybés principu. Lenkija, prie§ jstodama j ES, dar 1997 m. j
savo Konstitucijg jvedé specialius straipsnius, kurie numaté tarptautiniy
organizacijy priimamy teisés akty virSenybe prie$ nacionalinius jstatymus.
Lenkijos Respublikos Konstitucijos 91 str. 1 d. yra numatyta, kad ,ratifi-
kuota tarptautiné sutartis, paskelbus jg leidinyje “Dziennik Ustaw Rzeczy-
pospolitej Polskiej, yra $alies teisinés tvarkos dalis ir taikoma tiesiogiai,
nebent jos taikymas siejamas su jstatymo priémimu“**. Lenkijos Konstitu-
cijos 91 str. 2 d. ir 3 d. skelbiama: ,Ratifikuotos tarptautinés sutartys turi
pirmenybe pries jstatymus, jei jstatymas negali bati kitokiu budu suderin-
tas su tarptautine sutartimi. Jei ratifikuotos tarptautinés sutartys jsteigia
tarptautine organizacijg, tokios tarptautinés organizacijos teisé kolizijos su
jstatymu atveju turi pirmuma.“> Lenkijos Konstitucijos paminéti straips-
niai nurodo ES tiek pirminés, tiek antrinés teisés virsenybe kolizijos atveju
prie$ nacionalinius jstatymus. Vadinasi, Lenkijos Konstitucija nustato pa-
kankama ES teisés vir§enybés principo pripazinimo konstitucinj pagrinda
ir atmeta ES teisés virSenybés principg prie$ nacionalines konstitucijas.

Dél teismy reformos kilo moksliniy diskusijy. Visu pirma, pazei-
dziant teiséjy nepriklausomuma, pazeidziamas yra valdziy padalijimo
principas: ,Tai tikrai yra tokios demokratijos, kuri, daugelio nuomone,
atsirado dél 1997 m. Konstitucijos, pabaiga® ir kad ,,valdziy pasidalijimas
buvo veiksmingai sutrikdytas“¢. Dabartiné konstituciné krizé Lenkijoje
yra ypac pavojingos teisinés valstybés pazeidimo formos apraiska. Kalba-
ma apie atvira, valdanciosios partijos ideologijoje jtvirtintg paklusnuma
jstatymui ir auksc¢iausios kontrolés bei sprendimy priémimo atributy
priskyrimg vykdomajai valdziai ir parlamentui apeinant Konstitucinj

2 Ibid.
3 Ibid.
3 Lenkijos Respublikos Konstitucijos tekstas.
5 Ibid.

% Anna Rakowska-Trela, “Sady i sedziowie wobec niedemokratycznych prze-

mian®, Studia Politologiczne 47 (2018): 300, http://cejsh.icm.edu.pl/cejsh/element/
bwmetal.element.desklight-fea7b308-5fal-4aa3-a5dc-07e4b09125¢a.



Sniezana Bogucka

Tribunola”. Auksciausiojo Teismo pirmoji pirmininké Malgorzata Gers-
dorf nurodé, kad dabartiné valdzia keicia valstybés konstitucing santvarka
ir greit turés galinga spaudimo priemong ir kiekvienam atskiram teiséjui,
ir kiekvienam pilie¢iui*®. Ji apibendrino, kad dabar reikia kovoti uz jstaty-
ma, jo aiskinimo buda, laikymasi ir kiekvieng teisingumo centimetra, o $i
pareiga tenka teiséjams.

ISvados

ES teisés virSenybés principas yra vienas i§ pamatiniy ES teisés prin-
cipy. Pagal §j principg ES teisé turi vir§enybe pries valstybiy nariy naci-
onaling teise, tai reiskia, kad esant kolizijai tarp ES teisés ir nacionalinés,
taikoma ES teisé. Principas turi ypatingos reiksmeés ES teisés sistemai, ka-
dangi juo yra uztikrinamas veiksmingas ES teisés taikymas visose valsty-
bése narése.

Teisinéje valstybéje teisminés valdzios vaidmuo yra toks, kad teismai,
vykdydami teisinguma, privalo uztikrinti Konstitucijoje, jstatymuose ir
kituose teisés aktuose nustatytos teisés jgyvendinima, garantuoti teisés
vir§enybe, apsaugoti zmogaus teises ir laisves. Lenkijos Respublikoje teis-
my reforma buvo bandoma kontroliuoti teismine¢ valdzig darant ja pri-
klausoma nuo jstatymy leidziamosios ir vykdomosios valdzios. Reforma
buvo pakeistas Auksciausiojo Teismo teiséjy pensinis amzius, jsteigtos
Drausmés byly kolegija ir ISimtinés kontrolés ir vie$yjy rysiy kolegijas,
pakeista Nacionalinés tarybos formavimo tvarka. Politiniais sprendimais
buvo daroma jtaka teiséjy skyrimui, pazeidziamas teiséjy nepriklausomu-
mas ir dél to teiséjai negali tinkamai uztikrinti jam pavesty funkcijy.

Lenkijos vykusi reforma vis délto neprisidéjo prie ES vertybiy stipri-
nimo. Tokia reforma pazeidziamos ES vertybés ir vir§enybé.

Remiantis Konstitucinio Tribunolo pozicija, ratifikuoti tarptautiniai
susitarimai yra zemiau Lenkijos Respublikos Konstitucijos. Konstituci-
ja — auksciausias jstatymas Lenkijos teisés Saltiniy sistemoje, o tarptautiné
sutartis nuo ratifikavimo momento turi jg atitikti. I§imtiné ESTT kompe-
tencija islieka ES teisés aiskinimas, o Konstitucinis Tribunolas sprendi-
muose taria paskutinj zodj dél visy normuy, taip pat ir ES normy atitikties
Lenkijos Respublikos Konstitucijai®.

57 Ibid.
8 Ibid.
¥ Konstitucinio Tribunolo 2021 m. spalio 7 d. nutarimas ,,Atrinkty Europos Sajungos
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THE PROBLEM OF APPLYING THE PRINCIPLE
OF THE PRIORITY OF EUROPEAN UNION LAW
IN POLAND: AN ANALYSIS OF THE CASE OF
JUDICIAL REFORM

Sniezana Bogucka

Summary. The principle of the rule of law is considered to be one of
the fundamental principles enshrined in European Union (EU) law. Judi-
cial reform in Poland has posed a major challenge to the values of EU law
and the rule of law. Assessing the reforms that have taken place in Poland,
it can be said that they have not contributed to strengthening the EU’s
values. In fact, there is a big problem here, not only with the legislation,
but also with the Polish authorities. The values and principles defend-
ed by the EU, enshrined in international treaties, are common to all EU
Member States and must be applied in the national law of the Member
States. As can be seen, Poland does not fully recognize the principle of the
primacy of EU law, as it does not agree with the rules for the application
of EU law, thus seeking greater protection of its national interests. Poland
is accused of violating fundamental principles of EU law and of raising
national law above EU law. This article analyzes the rulings of the Court
of Justice of the European Union (CJEU) and reveals the position of the
Constitutional Tribunal on this issue.

Keywords: application of the principle of the supremacy of Europe-
an Union law in the Member States in national law, problems of judicial
reform in Poland, independence of judges, case law of the EC]J.

sutarties nuostaty atitikties Lenkijos Respublikos Konstitucijai vertinimas* (,,Ocena
zgodnosci z Konstytucja RP wybranych przepiséw Traktatu o Unii Europejskiej”),
byloje K3/21%, supra note, 51.
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RIGHTS VIOLATIONS IN TURKEY AFTER THE
COUP ATTEMPT ON JULY 15, 2016

Violetta Ak
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Mykolas Romeris University

Annotation: This article examines the legal system in Turkey, from
the formation of the Turkish Republic in 1923 to the present day. The
amendments to the Turkish Constitution, from a democratic point of
view, are presented, and the aim of Turkey to join the European Union
- how close it was and how human rights violations, turning to authori-
tarian presidential regime, led to the withdrawal of Turkey from the list
of candidates to the European Union - is assessed. This article focuses
on different transitions of the Turkish legal system over the past century
and how the system was used in the political ambitions of the most recent
leader of Turkey, Recep Tayyip Erdogan. The failed coup of July 15, 2016,
is analyzed, and the subsequent repressions, arrests, and human rights
violations are presented in this article. Possible remedies — such as raising
awareness, human rights campaigns, and social and psychological help
to rehabilitate the victims of repressions in post-coup Turkey - are also
introduced. Several cases, including those of a pregnant woman, a law
student, and a child, are presented in this paper. The Gulen movement,
which is accused of and denies plotting the coup, is also introduced and
analyzed. Turkey’s place in the global Rule of Law Index is looked at, and
the factors leading to the decline of its rating are presented and analyzed.

Key words: Fethullah Gulen, human rights violations, post-coup
Turkey, Gulen Movement, imprisonment, Turkish constitution, repres-
sions, Recep Tayyip Erdogan.
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Introduction

In the following paper, the legal system of the Republic of Turkey,
starting from the establishment of Turkey as a state in the beginning of
the 20th century until the present day, will be examined. This will in-
clude analysis of the history of the Turkish Constitution and its numerous
amendments and expansions. The political situation in Turkey will then
be explained, including how it led to the regress of Turkish democracy
and what outcomes it brought to modern Turkish society. Human rights
violations, restrictions, and repressions will be examined, and the rem-
edies that can be taken in order to improve the present-day situation in
Turkey will be presented.

This paper is based on a review of articles about the Turkish legal sys-
tem and an analysis of the most recent statistics on Turkey and its ranking
in the Rule of Law index in the world. However, the topic of repression
in Turkey starting from 2016 is relatively new in the academic environ-
ment, and more scientific research needs to be conducted in this field. In
addition, it is not possible to conduct academic research on this topic in
Turkey, as any mention of the suppressive politics of Erdogan may lead to
arrest and imprisonment. In this article, a literature review of the Gulen
movement, which was accused of and strongly denies plotting the coup,
will be presented, alongside a discussion of arrest cases and potential solu-
tions that might serve as remedies for the present-day situation.

1.1. The Turkish legal system and its history according to legal
documents

The Turkish legal system consists of the following branches: first in-
stance courts, judicial courts, regional courts of appeal, administrative
courts, military judiciary high courts, the constitutional court, the min-
istry of Justice, the court of jurisdictional disputes, the court of cassation,
the council of state, high military courts, the court of accounts, the high
council of judges and prosecutors, and the Justice academy of Turkey. Ac-
cording to Article 9 of the Turkish Constitution, the principle of power
separation is applied in the Turkish legal system. Judicial power is also
exercised by independent courts. In 2010, the Constitution was amended
and every citizen received the right to apply to the Constitutional Court
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on an individual basis':

Everyone may apply to the Constitutional Court on grounds that one
of the fundamental rights and freedoms within the scope of the European
Convention on Human Rights which are guaranteed by the Constitution
have been violated by public authorities. In order to make an application,
ordinary legal remedies must be exhausted.’

The history of the first constitutional laws in Turkey dates back to
the 19th century, to the time of the Ottoman Empire. Although the legal
system in the Ottoman Empire was based on theocracy and monarchy,
some constitutional principles were adopted in 1876 under the influence
of Western liberalism which led to the creation of a parliamentary system.
The Ottoman Empire and its allies were defeated during the First World
War, and the Turkish state as we know it was established by Mustafa Ke-
mal Ataturk in 1923. There is an emphasis on secularism in the Consti-
tution of Turkey and the notion that religion should be separated from
the state. Human rights, such as freedom of speech, freedom of thought,
freedom of conscience, freedom of work, and freedom of association, are
also guaranteed by the Constitution. Since the establishment of the Re-
public of Turkey, there have been various amendments to the Constitu-
tion — in 1928, 1937, 1946, 1960 and so on. In 1971 and 1973, however,
the Constitution was amended again due to a military coup, and the aim
of these amendments was to make executive power stronger, restrict some
rights and liberties, and make the role of the judiciary weaker. The power
of authority was also supposed to be stronger; however, this led to the ex-
treme polarization of society. In 1980, there was another intervention by
the Turkish Armed Forces - in this case, a military government came to
power, which was also authoritarian. Due to political and social unrest in
society, amendments to the Turkish Constitution continued to take place.
For example, the original Constitution established the monopoly of the
state on radio and television, but the amendments of 1993 allowed pri-
vate radio and TV channels to be established, although students and uni-
versity staff could not be engaged in any political activity. Constitutional

! “The judicial system of Turkey and organization of the Ministry of Justice,” Interna-
tional Law Research Center, 18, accessed 7 April 2022, https://diabgm.adalet.gov.tr/
Resimler/SayfaDokuman/2492019170148THE _JUDICIAL SYSTEM_OF_ TUR-
KEY AND ORGANISATION OF THE MINISTRY OF JUSTICE.pdf accessed
on 28/01/2022.

2 Ibid.
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amendments in 2001 eliminated restrictions on certain rights. Freedom of
association, freedom of the press, and freedom of thought and expression
were introduced into the Constitution in Article 26, and made it almost
identical to Article 10 of the European Convention of Human Rights. In
2004, due to further amendments, the legal and constitutional order in
Turkey mostly conformed to the basic requirements of a consolidated de-
mocracy.’?

In 2010, further amendments took place to strengthen the rule of
law, further implement democratic principles, and eliminate all forms of
discrimination based on nationality, religion, gender, and culture. Tur-
key also continued its quest towards membership of the European Union,
thus amending its Constitution to further comply with human rights and
democracy.* These changes to the Turkish Constitution were based on the
European Convention on Human Rights, and led to the legal separation
of power in the Turkish legal system. In 2010, the development of Turkish
society was at its highest in terms of democratic principles and the rule of
law. However, after most democratic amendments took place, an internal
political crisis arose which, after going unresolved, led to deepening legal
problems. As a result of this, human rights violations, economic distress,
and social unrest took place in Turkey and continue to the present day.
In the following section, the exact causes of this political unrest, radical
changes in the amendments to the Turkish Constitution in 2017, and the
establishment of the authoritarian rule of the President in Turkey will be
discussed.

1.2. The Rule of Law Index in Turkey

The early years of Recep Tayyip Erdogan’s governance in the 2000s
and amendments to the Turkish Constitution led to a certain democ-
ratization in Turkey and the increased potential for the country to join
the European Union. However, a corruption scandal erupted in 2013,
which revealed the involvement of government elites, including the son of
then-prime-minister Recep Tayyip Erdogan, in bribery, money launder-
ing, fraud, corruption, and gold smuggling. An audio file was uploaded

3 Serap Yazici, “UPDATE: A Guide to Turkish Public Law and Legal Research,” Glo-
balex (2017): part. 2, accessed 29 January 2022, https://www.nyulawglobal.org/glo-
balex/Turkeyl.html# 1. Introduction to.

*  Ibid, part. 10.6.
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to Youtube,” where Erdogan ordered his son to hide tens of millions of

dollars (the script is in Turkish).®

Due to this corruption scandal, Turkeys place in the corruption rat-
ing fell, where 175 countries are ranked of on a scale from 0 to 100, with
zero meaning “very corrupt” and 100 “very clean.” In the 2021 survey,
Turkey experienced the sharpest drop of any of the 175 countries, falling
five points to a CPI score of 45,7 and the overall situation in the country
deteriorated. Turkey’s overall score in the law index has also fallen signif-

icantly.

Turkey Overall Score, 2021
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Figure 1. Diagrams of Turkey’s overall score in the Rule of Law Index.

5 “Tayyip Erdogan and Bilal Erdogan Telefon Konusmasi,” Youtube, accessed 29 Ja-

nuary 2022, https://www.youtube.com/watch?v=aeytLBmo62eo.

6 Berivan Orucoglu, “Why Turkish mother of all corruption scandals refuses to
go away,” FP, paragraph 2, accessed 30 January 2022, https://foreignpolicy.
com/2015/01/06/why-turkeys-mother-of-all-corruption-scandals-refuses-to-go-

way/.
7 Ibid, paragraph 10.
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Turkey Ranked 117th Across 139 Countries, 2021

Compare 2021 score rankings for Turkey by toggling between global, Eastemn GLOBAL REGION INCOME GROUP
Eurcpe & Central Asia reglonal peers, and Upper Middle Income peers,
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Figure 2. The ranking of Turkey’s Rule of Law score globally.®

As can be seen, Turkey is ranked 117 out of 139 countries in the Rule
of Law Index. The criteria which are taken into consideration are: con-
straints on government powers, absence of corruption, openness of gov-
ernment, fundamental rights, order and security, regulatory enforcement,
and civil and criminal justice. Figure 3, below, represents the score of Tur-
key in relation to global averages, with its total score being below average
in almost all categories. This situation is especially worrying with respect
to fundamental rights, where it is ranked 133 out of 139. The regulatory
enforcement and civil justice indexes are also low - 119 and 113, respec-
tively, out of 139.

One of the reasons for the significant decline of Turkey in these world
rankings, especially regarding the index of law, is that Turkey has under-
taken wide-reaching repression not only against those who revealed and
criticized Erdogan’s corruption, but also against the civil population - es-
pecially the followers of Fethullah Gulen’s movement.’

Erdogan has also widely used people’s religious beliefs to gain power.
However, the interpretation of Islam which he uses is a rather political
Islam, and is based on using people’s feelings to receive support. Erdogan’s
view of Islam comes from a territorial and cultural perspective, dividing
people as “us” (Muslims) and “them” (non-Muslims),'® whereas Fethul-

8 “Turkey,” WJP Rule of Law Index, accessed 2 February 2022, https:/www.
worldjusticeproject.org/rule-of-law-index/country/2021/Turkey/.

“Turkey’s Transnational Repression: Abduction, Rendition and Forcible Return of
Erdogan Critics,” Stockholm Center for Freedom, p. 5, accessed 2 February 2022,
https://usercontent.one/wp/stockholmcf.org/wp-content/uploads/2021/10/Turkeys-
TransnationalRepression.pdf?media=1647703225.

Ihsan Yilmaz, “The Emergence of Islamist Official and Unofficial Laws in the Erdo-
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lah Gulen is a religious scholar who studies religion and publishes books
based on thorough analyses of Muslim faith, and calls for unification re-
gardless of religion, culture, nationality, or political views. To summarize,
the law and the legal system in Turkish society as whole have been under-
going social and political changes in the direction of authoritarianism,
de-democratization, and right-wing populism." There have been many
concerns over human rights violations in Turkey, especially during Er-
dogan’s call for elections, because of which the country was transformed
from a parliamentary system into a presidential one."
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Figure 3. Turkey’s Rule of Law Index ranking across various factors."

2.1. What is the Gulen movement?

The Gulen movement originated in Turkey in the 1970s. It spread
to many other countries and is successfully represented in the social
field, especially in “education, health, interfaith dialogue, relief work and
peace building”** Before the coup attempt in Turkey in July, 2016, and
before Erdogan started to repress and imprison the followers of the Gulen
movement, it ran thousands of socio-cultural institutions such as schools,
dormitories, hospitals, mass media associations, dialogue centers, exam
preparation centers, and courses. It is mostly known for its educational
activities around the world. The special feature of the Gulen movement
is that it is not involved in political activity, but has inspired lawyers,
teachers, doctors, journalists, and soldiers as a result of Fethullah Gulen’s
teachings via seminars and books. In his books, Fethullah Gulen covers
different aspects of life based on Muslim and democratic principles. He
emphasizes that it is important to be useful to society and to build an
innovative, democratic society, which at the same time does not forget
its religion and culture. The society itself should also be open to all views,
cultures, religions, and practices of other people, and should not oppress
anybody. Human rights should not be violated, and people should help
each other as much as possible. The Gulen movement does not have an
official name, preferring to call itself “Hizmet,” which in the Turkish lan-
guage means “service,” but this name has also come to mean such things
as “the Movement for Volunteers,” “souls dedicated to humanity, “a
movement that sets its own examples,” and “a movement of people who
are gathered around high human values”* One of the main teachings of
Fethullah Gulen is that an individual doing a job or conducting any other
activity is honest and sincere. Stealing, the violation of law, and the viola-
tion of another individual’s rights should not take place. As Fethullah Gu-
len himself says: “Every time, whenever I see that the leaf is falling down,
I feel as much pain as if my hand is taken away;” expressing the sensitivity
of this movement towards every human being experiencing suffering and

B “Turkey,” supra note, 8.

4 Anwar Alam, For the Sake of Allah. The Origin, Development and Discourse of the
Gulen Movement (Blue Dome Press, 2019), 2.
5 Ibid, 3.
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adversity.'* Any violation of law or corruption leads to unrest in society —
as Margaret Thatcher observed: “There is no such thing as public money,
there is only taxpayers’ money”"; therefore, stealing by the government
leads to the violation of every individuals rights.

As many people became inspired by Fethullah Gulens teachings,
they could not conform to Erdogan’s internal actions such as the perfor-
mance and denial of corruption. As freedom of expression and freedom
of speech existed in the mass-media at this time, journalists wrote about
the corruption scandal and people shared their opinions on social media
- especially on Twitter.

On July 15, 2016, an unsuccessful coup attempt took place in Turkey.
Without conducting an investigation, the same evening - literally twen-
ty minutes after the coup — Erdogan accused Fethullah Gulen’s followers
and Fethullah Gulen himself of plotting it. Gulen strongly condemned
the coup attempt and denied any involvement in it, calling for an interna-
tional investigation in order to identify the real plotters and punish them
according to the law'®:

If there are any officers among the coup plotters who consider them-
selves as a sympathizer of the Hizmet movement, in my opinion those
people committed treason against the unity of their country by taking
part in an event where their own citizens lost their lives. They also violated
the values that I have cherished throughout my life; and caused hundreds
of thousands of innocent people to suffer under the government’s oppres-
sive treatment.

No one is above the rule of law; myself included. I would like for those
who are responsible for this coup attempt, regardless of their identities, to
receive the punishment they deserve if found guilty in a fair trial. The
Turkish judiciary has been politicized and controlled by the government
since 2014 and, consequently, the possibility of a fair trial is very small.
For this reason, I have advocated several times for the establishment of an

16 Muhammed Fethullah Gulen, IIpopox Myxammao: eeney poda uenoseuecrkozo (000

«M3narensctBo Hoserit Caert, 2011), 16.
17 Mark J. Perry, “Tribute to Margaret Thatcher”, AEI, 4 May 2022, paragraph 3,
https://www.aei.org/carpe-diem/tribute-to-margaret-thatcher/.
Fethullah Gulen, “I call for an international investigation into the failed putsch in
Turkey,” Australian Intercultural Society, paragraph 25, accessed 5 February 2022,
http://www.intercultural.org.au/fethullah-guelen-i-call-for-an-international-investi-
gation-into-the-failed-putsch-in-turkey/.
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international commission to investigate the coup attempt and I have ex-
pressed my commitment to abide by the findings of such a commission."

Even before the coup attempt, the followers of Fethullah Gulen ex-
perienced a witch hunt by Erdogan as they did not condone the govern-
ment’s corruption. Repressions became more severe after the uninvesti-
gated coup attempt, despite the fact that throughout the 50-year history of
the Hizmet movement its participants have not been involved in a single
violent incident.*

Erdogan, on the contrary, viewed the coup as a gift from God, and
used it to re-structure both society and state. On July 20, 2016, he an-
nounced a state of emergency which allowed him to purge society of op-
position and led to a vast number of prosecutions. Within a year, more
than 150,000 people were subject to legal proceedings under terror charg-
es, and more than 50,000 were arrested in the years of 2016 and 2017
alone.”” Erdogan’s persecutions significantly harmed the institution of de-
mocracy in Turkey. Students, intellectuals, civic institutions of political
opponents, and critics were sharply affected in the aftermath of the coup,
as Turkish citizens were dismissed, tortured, abused, and victimized dur-
ing the state of emergency.?? These prosecutions and arrests did not stop,
and continue to the present day.

2.2. Human rights violations in Turkey

After the 15" of July 2016 coup attempt in Turkey, a large number
of arrests and repressions took place. Followers of the Gulen Movement
were especially affected, but these measures also targeted Kurdish peo-

9

Fethullah Gulen English translation of the op-ed by Mr. Gulen originally pu-
blished in Le Monde on 10 August 2016, paragraph 5, 7. Original Le Monde ar-
ticle: “Fethullah Giilen: Je demande une enquéte internationale sur le putsch raté
en Turquie,” Le Monde, accessed 6 February 2022, https://www.lemonde.ft/inter-
national/article/2016/08/12/fethullah-gulen-je-demande-une-enquete-internationa-
le-sur-le-putsch-rate-en-turquie_ 4981883 3210.html.

Gulen, supra note, 19.

2 Tas, Hakki, “The 15 July Abortive Coup and Post-Truth Politics in Turkey,” Journal
of Southeast European & Black Sea Studies 18, 1 (2018): 2.

Hasan Aydin and Koksal Avincan, “Am I a Terrorist or an Educator?’ Turkish Asy-
lum Seekers Narratives on Education Rights Violations after a Crackdown Following
the 2016 Failed Coup Attempt in Turkey,” Globalisation, Societies & Education,
December 2018, 3.
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ple and members of other parties. In addition, people posting differing
opinions on social media (Twitter, Facebook) criticizing Erdogan and the
ruling party were also arrested or fired from their jobs. The media was no
longer free — private TV channels, newspapers, and journals were closed,
and journalists from non-governmental media sources faced charges.
Freedom of media, thought, and expression began to come under threat.
People who were only briefly involved in the activities of the Gulen Move-
ment, such as reading Fethullah Gulen’s books, denying his involvement
in the coup, or defending him and his followers, were also arrested and
imprisoned.”

Victims of Erdogan’s witch hunt included (and continue to include)
teachers, doctors, lawyers, housewives, and even pregnant women. Esra
Uymaz Saral, a 27-year-old woman, was arrested when she was four-and-
a-half months pregnant, and suffered from anxiety attacks as she was de-
nied her prescribed medication while under arrest. “She is on a specific
medication that is relatively expensive. The government does not cover it.
Prison officials said they would give her some other medication instead,
but it has not yet arrived,” reported Saral’s lawyer.* Saral also has myoma,
which made the pregnancy particularly difficult, and she required the ob-
servation of doctors. She was denied release from prison because it was
said that there was no impending condition preventing her stay. Saral’s
only accusation was that she studied at Gediz University, which was shut
down over alleged links to Fethullah Gulen’s movement. She studied law
and wanted to be a lawyer.”®

Another outrage-inducing case of arrest was the imprisonment
of Aysenur Parildak, a 26-year-old journalist. She also studied law and
worked as a journalist at the Zaman and Taraf national newspapers, which
were closed in the aftermath of the coup. Working at these newspapers
was cited as a criminal activity, and Aysenur Parildak was arrested on Au-
gust 11, 2016, during her exams at law school for messages that she had

# “Human Rights in Turkey: 2021 in Review,” Stockholm Center for Freedom, acces-
sed 7 February 2022, 5-8, https://usercontent.one/wp/stockholmcf.org/wp-content/
uploads/2022/02/Human-Rights-in-Turkey-2021-.pdf?media=1647703225.

2 Stockholm Center for Freedom, “Pregnant Turkish inmate suffers from anxiety

attack after being denied medication”, Stockholm Center for Freedom, paragraph

3, accessed 8 February 2022, https://stockholmcf.org/pregnant-turkish-inmate-su-

ffers-anxiety-attack-after-being-denied-medication/.

1bid, paragraph 4.
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written on Twitter. She wrote a letter to another newspaper, Cumhuriyet
daily, about the mistreatment and sexual harassment that she had experi-
enced during detention. She also delivered a powerful message: “I'm afraid
of being forgotten in jail” Aysenur was accused of being a member of a
terror group, although not a single piece of evidence was found relating
to that accusation. However, her tweets that criticized judicial cases - in
what many believe is a government witch hunt persecuting critics, oppo-
nents, and dissidents — were included as evidence. Even her tweet about
not supporting the coup was included in her case as evidence for having
committed a crime. Bank transfers for buying her car and for attending
school in New York were also presented as evidence of criminal activity.?

Due to multiple arrests in Turkey and the ongoing rule of Recep
Tayyip Erdogan, who initiated these prosecutions, the solutions for ongo-
ing repression seem to be difficult to find and may struggle to solve these
issues at once, such as by immediately stopping arrests and torture. How-
ever, there are remedies which are effective in the long-term and which
will contribute towards a better future. A virtual protest for women’s
rights took place on Youtube” in April 2021 in order to raise awareness
about human rights violations in Turkey. The Turkey Tribunal program
was also streamed, where human rights violations were highlighted and
explained.”® Reports were also written and published by the United Na-
tions Human Rights Office of the High Commissioner in 2018.%

With respect to the victims of Erdogan’s arrests, especially women
and children, empowerment strategies in the community can be used.
Psychological help and social circles can be formed, where people can

26 Stockholm Center for Freedom, “26-year old-journalist to face trial on trumped-up
terror charges,” Stockholm Center for Freedom, paragraphs 1-7, accessed 9 February
2022, https://stockholmcf.org/26-year-old-journalist-to-face-trial-on-trumped-up-er-
ror-charges/.

27 “Virtual Protest for Women’s Rights,” Youtube, accessed 11 February 2022, https://
www.youtube.com/watch?app=desktop&v=rE8xdA 0rWU &feature=youtu.be&f-
bclid=IwAROSJ2ctbHTTcugCmOYjmXvYSZ50arxVORyfOgcEEdHBIrsj4qG-
SafuD340.

2 “Turkey Tribunal — Tuesday 21/9 Afternoon Session,” Youtube, accessed 11 Februa-
ry 2022, https://www.youtube.com/watch?v=pVx0X31JK38.

»  “UN report details extensive human rights violations during protracted state of emer-
gency,” United Nations Human Rights Office of the High Commissioner, accessed 11
February 2022, https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?-
NewsID=22853&LangID=E.
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share and speak about their experiences and receive support. It should
also be part of the state’s social policy to pay compensation to those who
have suffered from repressions. However, there seems to be no possibility
of doing so during Erdogan’s regime.

In Frankfurt, at the Tenkil Museum, a museum of genocide was
opened in order to remember the victims of repressions in Turkey. Var-
ious objects are displayed in this museum, and the exhibition is open to
everybody and contributes to the awareness of repression and torture that
remain ongoing in Turkey.

%

Tiny Hearts

EY has three children, she was

dismissed from her profession and Torture

was arrested. She was transferred to

The broken eye glasses of the

a prison far away from her family. )
She knits her longing for her children arrested teacher who was tortured
into tiny hearts, whom she can see under custody is a reflection of the

only once a month violence that he was subjected to

Figure 4. Objects at the Museum of Genocide (Tenkil Museum,
2019)* devoted to victims of repressions in Turkey: knitted hearts and the
broken glasses of a teacher who was arrested and tortured.
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Tenkil Museum (2019) Objects from the Collection, accessed on 12 February 2022,
https://tenkilmuseum.com/objects-from-the-collection/.
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Torn

GY was arrested along with his wife
and their 4 ve 2 year old children. He
was tortured while his children were
in the adjacent ward. His body was
electrified and he was beaten

periodically. His clothing was torn as S )
he was tortured with his clothes on.  1seum of Genocide in Tenkil, devoted

A a shirt worn by a victim of torture and
baby shoes, discussed below.

The shoes in Figure 5 belong to baby Cemal, who entered prison
when he was only 11 months old:

He tried to take his first baby steps on the concrete floor, and as a
result, hurt himself badly every time he fell. One day he fell again and his
lip split open. His mother prayed: “My Lord, you know I have sins, but this
little baby is sinless as you know.” The next day, while they were reading
the Quran in the ward, a little bird entered Cemal’s shoe. The bird listened
to the recitation, motionless. Later, when the recitation ended, the bird
soiled in the shoe and flew away. Those in the ward called the bird “the
harbinger of Cemal’s being released” The mother had no hope. But the
same evening, the news of his release reached them.*!

In addition to the above remedies, awareness campaigns can take
place around the world so that as many people as possible can hear and

3 Tenkil Museum, “A bird with Glad tidings” (2019), accessed on 12 February
2022, https://tenkilmuseum.com/a-bird-with-glad-tidings/.
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see what is happening in Turkey. Social media pages can be created re-
flecting on arrests and repressions, and human rights organizations, ac-
tivists, advocates, and volunteers can raise their voices in support of those
who are oppressed in Turkey.

Conclusion

As can be seen, Turkey has a gradual history of developing its Con-
stitution, and there were various amendments made to it over the past
century. The most profound development took place in 1923, when the
present-day Turkish Republic was formed by Mustafa Kemal Ataturk.
Amendments then took place according to various events, such as mil-
itary coups. Later, a Parliamentary system was formed, before being
changed to a Presidential system in the last five years. Although there were
many amendments which led to democratization and the formation of
a democratic society which observed human rights, especially in years
2000-2010, the autocracy and corruption of current leader Recep Tayyip
Erdogan led to a dramatic decline in the democratization of the country.
Unfortunately, human rights have been violated on a vast scale, especially
affecting people of high-profile professions including: lawyers, doctors,
writers, journalists, teachers, and others. Changes to the legal system and
the Constitution led to the increased autocracy of the current President,
thus making it difficult to defend human rights and rely on the impartial-
ity of judicial system.

In the proposed remedies for the current situation, high impor-
tance is given to awareness campaigns. Since it is not possible to speak
up openly for oppressed people and defend their rights in Turkey, voices
should be raised in foreign countries on their behalf. Various social pro-
grams can be planned for people in Turkey who have been repressed and
imprisoned and whose detention periods are coming to an end. Post-trau-
ma treatments, psychological help and support, and adaptation programs
can be developed to help these people rebuild their lives in society - al-
though, unfortunately, it is of course not possible to do this via state or
government-supported projects. Programs and internships may also be
developed for Turkish lawyers, members of Parliament, and politicians to
develop their knowledge of democracy in democratic countries.

135



136 Teisinés minties $venté

INTERNATIONAL JURISDICTION IN SUCCESSION
MATTERS UNDER THE TREATY ON LEGAL
ASSISTANCE AND LEGAL RELATIONS IN CIVIL,
FAMILY AND CRIMINAL MATTERS BETWEEN
UKRAINE, THE REPUBLIC OF LITHUANIA, AND
EU SUCCESSION REGULATION

Mariia Shkuratenko

E-mail: marishkuratenko@gmail.com
Mykolas Romeris University, Lithuania

Darius Bolzanas

E-mail: darius.bolzanas@icloud.com
Mykolas Romeris University, Lithuania

Abstract. One of the basic categories of the Private Internation-
al Law of Succession is jurisdiction. This article concerns the doctrinal
and conceptual issues of the determination of international jurisdiction
in succession matters based on the Treaty on Legal Assistance and Legal
Relations in Civil, Family and Criminal Matters between Ukraine and
The Republic of Lithuania and the EU Succession Regulation. Chapter
1 of this paper considers the determination of jurisdiction in relation to
the Treaty on Legal Assistance, where the notions “last permanent place
of residence” and “last habitual place of residence” are compared, due
to the two authentic languages of the Treaty. The concept of “habitual
residence” under the EU Succession Regulation is proposed to be the one
used for the interpretation of the aforementioned terms. Chapter 2 of
this paper is devoted to the determination of jurisdiction under the EU
Succession Regulation, where the general jurisdiction as well as forum
necessitatis, subsidiary jurisdiction, and other types of jurisdictions are
described. In Chapter 3 of this paper, the jurisdictional approaches of the
Treaty on Legal Assistance are compared with the ones used by the EU
Succession Regulation, where key differences - such as the EU Succession
Regulation not dividing jurisdiction based on the type of property - are
described. Before the conclusions are given, the jurisdictional provisions
of the Treaty on Legal Assistance and the EU Succession Regulation are
compared, and thus recommendations for the amendments of Ukrainian
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Private International Law are proposed. These recommendations include
the following: treatment of succession property as a whole, introduction
of the “last habitual residence” universal category into Ukrainian legisla-
tion, and other proposals.

Keywords: jurisdiction, private international law, Treaty on Legal
Assistance, succession, EU Succession Regulation.

Introduction

The significance of the determination of international jurisdiction
in succession matters has increased due to the process of European in-
tegration and the modernization of legislation in Ukraine. A high level
of migration among Ukrainian citizens, population movements within
European Union (hereinafter - EU) borders by both EU nationals and
nationals of third States, and the current situation with the consequences
of the COVID-19 outbreak have again emphasized the need for Ukrainian
Private International Law to change its approaches to the resolution of
conflicting rules concerning jurisdiction.

The Treaty on Legal Assistance between Ukraine and the Republic of
Lithuania (hereinafter — the Treaty on Legal Assistance) came into force
in 1994, long before the adoption of Regulation (EU) No. 650/2012 on
jurisdiction, applicable law, recognition and enforcement of decisions
and acceptance and enforcement of authentic instruments in matters of
succession and on the creation of a European Certificate of Succession
(hereinafter — ESR) — thus, before the harmonization of Lithuanian law
on international jurisdiction in succession matters to the provisions of the
ESR. One of the aims of the Treaty on Legal Assistance as well as of the
ESR is to distinguish jurisdiction in international succession matters. The
determination of such jurisdiction will influence the law applicable to the
procedural issues and rules applicable to the merits of dispute in general.

This article seeks to find suitable solutions for the amendments of the
Ukrainian Law on succession with the foreign element, while establish-
ing the main jurisdictional provisions of the ESR and the Treaty on Legal
Assistance and comparing their main connecting factors and criteriums
applicable to the determination of jurisdiction. In Ukraine, norms that
determine international jurisdiction are regulated by the Law on Private
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International Law and by the international treaties signed by Ukraine. All
bilateral Treaties on Legal Assistance have similar approaches to the deter-
mination of jurisdiction, thus the example used in this article - the Treaty
between Ukraine and the Republic Lithuania — mirrors the approaches
of Ukrainian legislation towards jurisdiction in international succession.

The main criterium by which jurisdiction is determined in accord-
ance with the Treaty on Legal Assistance is based on the division of as-
sets into movables and immovables, which shows a dualistic approach to
conflict regulation. An increased significance and tight relations between
Ukraine and the EU, especially in the light of the recent formal request
to join the EU, which was signed on the 28th of February 2022, require
the modernization of Ukrainian legislation in the sphere of international
succession. The universal connecting factors that are presented by the ESR
should be researched and analyzed by the Ukrainian legal doctrine, with
the possibility of their implementation in national legislation. One such
category introduced by Art. 4 of the ESR - “habitual residence at the time
of the death” - has become the backbone of the system of succession in
the EU.!

The questions of international jurisdiction in succession matters in
Ukraine were researched by E. Fursa, I. Dikovska, and V. Kesil, and were
studied at the EU level by A. Dutta, A. Bonomi, M. Weller, P. Lagarde,
A. Davi, and FE. Odersky, who were also commentators of the ESR and
authors to the Comments on the European Commission’s Proposal for a
Regulation of the European Parliament and of the Council on jurisdiction,
applicable law, recognition and enforcement of decisions and authentic
instruments in matters of succession and on the creation of European
Certificate of Succession.

The aim of this article is to analyze and subsequently compare inter-
national jurisdiction in succession matters in accordance with the Treaty
on Legal Assistance and the ESR, with the possible following expediency
of the jurisdictional approaches of the ESR and implementation of such
approaches to the legislation of Ukraine in general. For scientific purpos-
es, comparing two different approaches in the determination of jurisdic-
tion can help to understand the purposes that were achieved with the in-

' Marius Zalucki, “New Revolutionary European Regulation on Succession Ma-

tters. Key Issues and Doubts”, Revista de Drechto Civil 3 (2016): 165176, https://
www.academia.edu/23960354/New_Revolutionary European Regulation on
Succession_Matters Key Issues and Doubts?email work card=view-paper.
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troduction of the jurisdictional rules on the ESR.

The structure of this article consists of three parts. Part 1 of this ar-
ticle deals with the determination of jurisdiction in accordance with the
Treaty on Legal Assistance, where criteriums for the determination of ju-
risdiction are given and the meaning of the terms is determined due to the
national legislations of Ukraine and Lithuania. Notions of “jurisdiction”
and “habitual residence” are discussed within the context of their under-
standing in Private international law and the Treaty on Legal Assistance.

Part 2 of this article deals with the determination of jurisdiction in
accordance with the ESR, where the main provisions on jurisdiction are
introduced: general jurisdiction (Art. 4 of the ESR), jurisdiction based
on choice-of-court agreement (Art. 5 of the ESR), subsidiary jurisdiction
(Art. 10 of the ESR), and forum necessitatis (Art. 11 of the ESR).

In part 3, the determination of jurisdiction in accordance with the
Treaty on Legal Assistance and with the ESR are compared, and the ques-
tion of whether any of the ESR’s approaches shall be implemented in the
Treaty on Legal Assistance is raised and discussed.

This article mainly compares and clarifies the approaches of the Trea-
ty on Legal Assistance, which was signed before the adoption of the ESR,
and the harmonization of Lithuanian law with EU law and the ESR itself.
Thus, the scientific analysis given can be interesting for scientists, students
of legal specializations, and those interested in the questions of interna-
tional succession between Ukraine and the Republic of Lithuania, espe-
cially jurisdictional aspects.

The methodology used in the analysis of international succession is
mostly consistent of a comparative approach that helps to better under-
stand the benefits and drawbacks of certain jurisdictional criteriums. As
well as this, linguistic analysis is introduced to clarify the meanings of the
terms used in order to search for the most accurate and precise definitions
of the notions given by the Treaty on Legal Assistance and the ESR. Case
study, as an important method of modern research, is one of the tools
used to fill the doctrinal gaps in this article.
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1. Determination of jurisdiction in accordance with
the Treaty on Legal Assistance

Jurisdiction in the Treaty on Legal Assistance, as well as in most in-
ternational treaties on legal assistance signed by Ukraine, is determined in
relation to movable or immovable property.

Proceedings in cases in relation to the succession of movable property
are conducted by institutions of the Contracting Party in which territory
the testator had their last permanent place of residence.? While the Treaty
on Legal Assistance has two authentic languages,’ the Lithuanian version
gives the notion of “last habitual place of residence,” and both terms are
to be treated equally. The criteria of how to interpret the notion “last per-
manent place of residence” is not given by the Treaty on Legal Assistance.
Prof. Irina Dikovska proposes to distinguish the “last permanent place of
residence” under the criteriums given by the ESR as the “habitual place of
residence” We agree with the statement that the criteriums “last perma-
nent place of residence” and “habitual place of residence” have a similar
function, which is to determine the real connection between the deceased
and the State, that lasted for a certain time before and at the moment of
death. The criterium of habitual residence is a universal category, which
is now presumed to be the most suitable in relation to cases involving an
international element.*

In the Recitals of the ESR, it is stated that “the authority dealing with
the succession should make an overall assessment of the circumstances
of the life of the deceased during the years preceding his death and at
the time of his death...and to find a close and stable connection with the
state concerned.” As commentators to the ESR emphasize, the concept of

2 “Treaty on legal Assistance and Legal Relations in Civil, Family and Criminal Ma-

tters between Ukraine and The Republic of Lithuania, 20 November 1994”, Verk-
hovna Rada of Ukraine Law, access 27 March 2022, https://zakon.rada.gov.ua/laws/
show/440 002#Text, Art. 38.
> Ibid, Art. 68.
Iryna Dikovska, International Succession in EU and Ukraine: directions of the adap-
tation of the law of Ukraine to the EU law: monograph (Kyiv: Alerta, 2020), 94.
“Council Regulation (EU) 650/2012 on jurisdiction, applicable law, recognition
and enforcement of decisions and acceptance and enforcement of authentic ins-
truments in matters of succession and on the creation of a European Certificate
of Succession [2012] OJ L201/107”,0fficial Journal of the European Union, ac-
cess 27 March 2022, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=-
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“domicile” was not used in the ESR to avoid a difference in interpretation
between civil and common law countries. The concept of habitual resi-
dence “corresponds globally to the place, where the life of future deceased
is centered, and is flexibly adoptable to diverse situations.” There are cases
when the deceased, for professional or economic reasons, was working or
lived abroad, “where the center of interests of their family and social life
was located”, as well as other complex cases. Still being in close relations
with the State of their origin, in analyzing such a situation, the deceased
can be thought of to have had their habitual residence in the state of ori-
gin.”

In accordance with the recent decision of the European Court of
Justice,® the notion of the “last habitual residence of the deceased” was
treated within the scope of the concept of “succession with cross border
implications.” Thus, the last habitual residence of the deceased, within the
meaning of the ESR, must be established by the authority dealing with the
succession in only one of the Member States. This statement puts empha-
sis on the fact that that the deceased could not have had two places of last
habitual residence; thus, only the court of one Member State has jurisdic-
tion under the criterium of the “last habitual residence”

The “institutions of the Member State,” in accordance with Art. 1(2)
of the Treaty on Legal Assistance, are the following bodies exercising judi-
cial functions: court, prosecutor’s office, notary, and other judicial bodies
to which competence belongs in participation in civil, criminal, and fam-
ily relationships.

In the Treaty on Legal Assistance there is an exclusion from the gen-

CELEX:32012R0650&from=SK, rec.23.

¢ UlfBergquist, et al., EU Regulation on Succession and Wills, I*' ed. (Koln:Verlag Dr.
Otto Schmidt KG, 2015), 30, https://www.perlego.com/book/1153275/eu-regulation-
on-succession-and-wills-pdf.

7 “Council Regulation (EU) 650/2012”, op. cit., rec.24 to such complex cases
belongs: where the deceased lived in several States alternately or travelled
from one State to another without settling permanently in any of them. If the
deceased was a national of one of those States or had all his main assets in
one of those States, his nationality or the location of those assets could be a
special factor in the overall assessment of all the factual circumstances.

8 “Judgment of 16 July 2020, E.E., C-80/19”, Info Curia Case-Law, access 27 March
2022, https://curia.europa.eu/juris/document/document.jsf?text=&docid=228675&p
agelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=545688, para,
37.
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eral rule on determination of jurisdiction in relation to movable property.
Contractual international jurisdiction is allowed in relation to movable
property “If all the movable inherited property is located within the terri-
tory of the Member State, where the testator (deceased) did not have his
last habitual residence, then with the statement of the inheritor or refuser,
when all the successors agree, the succession procedure is leaded by the
institutions of this Member State™ There is no clarification in the Treaty
as to in what form such a statement should be made, and no requirements
for the form of agreement of other successors; thus, this should be in the
law of the Contracting State where the case is being considered."
Jurisdiction in relation to immovable property belongs to the insti-
tutions of the Member State in which territory the property is located."!

1.2. Determination of jurisdiction in international succession
relations in accordance with the Law of Ukraine “On Private
International Law”

Courts in Ukraine are to consider cases with a foreign element if, in
the succession case, the testator at the moment of death was a Ukrainian
citizen or had their last place of residence in Ukraine."” Exclusive juris-
diction is granted to Ukrainian courts in succession cases if a testator had
Ukrainian citizenship and place of residence in Ukraine.” This norm is
not concreate on the interpretation of the place of residence, i.e., whether
a testator’s habitual residence or last place of residence must be treated as
place of residence. There is also no clarity on the timeframe in which the
testator must have had Ukrainian citizenship. Ukrainian courts must have
jurisdiction if the parties in the succession case with the foreign element
agree on it. There is no requirement on the form of such an agreement
given in the legislation. The courts emphasize that such an agreement

0 “Treaty on Legal Assistance between Ukraine and the Lithuanian Republic”, Minis-

try of Foreign Affairs of the Republic of Lithuania, access 27 March 2022, https://

urm.lt/default/en/ukraine, Art. 38.

Dikovska, supra note, 4: 95.

“Treaty on Legal Assistance between Ukraine and the Lithuanian Republic”, op. cit.,

Art. 38.3.

12 “Law of Ukraine On Private International Law, 23 June 2005, 2709-1V”, Verkhovna
Rada of Ukraine Law, access 27 March 2022, https://zakon.rada.gov.ua/laws/sho-
w/2709-15#Text, Art. 76.1.6.

3 Ibid, art 77.1.3.
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must be concluded in written form. It should be up to the courts of gen-
eral jurisdiction to consider such a case." An exclusive jurisdiction of the
Ukrainian court arises when the case considers only intangible property
located in Ukraine."

1.3. Lis pendens rules

The Treaty on Legal Assistance includes rules which define the ac-
tions of the court if a conflict of jurisdictions arises (when the case be-
tween same parties, on the same matter and same grounds is brought be-
fore courts of different States). One such rule is that the court that opened
the case later has to close the proceedings.'® In accordance with Ukrainian
legislation, a court refuses to open the proceedings in a case if, in the court
or other juridical body of a foreign State, there is a case between the same
parties on the same grounds and on the same matter.”

2. Determination of jurisdiction under the ESR

Art. 288 of the Treaty on the Functioning of the European Union
and Art. 84 of the ESR state that the ESR shall be binding in its entire-
ty and directly applicable to the Member States.”® This means that, after
the adoption of the ESR, the national legislation of the Member States
that regulates the same questions as the ESR is not applicable. Since the
Treaty on Legal Assistance governs the same succession relations as the
ESR, it is stated in the Recitals of the ESR that the ESR shall not affect the
application of international treaties; if they are not concluded exclusively
between Member States," there are no obstacles for the application of the
Treaty on Legal Assistance.

2.1. General jurisdiction

General jurisdiction (forum) is set out in Art. 4 of the ESR, which

14 “Decision of the Odessa regional Court, 12.03.2020, 947/4923/20”, access 27 March
2022, https://reyestr.court.gov.ua/Review/88162317.

“Law of Ukraine on Private International Law”, op. cit., Art. 77.1.3.

“Treaty on Legal Assistance between Ukraine and the Lithuanian Republic”, supra
note, 9: Art. 21.3.

,Law of Ukraine on Private International Law”, supra note, 12: Art. 75.2.
“Consolidated versions of the Treaty on European Union and the Treaty on

the Functioning of the European Union (TFEU) [2012] OJ C326”, EUR-

LEX, access 27 March 2022, https://eur-lex.europa.cu/legal-content/EN/

TXT/?uri=celex%3A12012E%2FTXT, Art. 288.

19 “Council Regulation (EU) 650/2012”, supra note, 5: rec.73.
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states the following: “The courts of the Member State in which the de-
ceased had his habitual residence at the time of death shall have juris-
diction to rule on succession as whole” This article is a pillar of the ESR
as it introduces two main categories which are substantial for succession
between Member states and third States, and are implemented in the EU
legislation by the ESR: “habitual residence at the time of the death” and
treatment of succession “as a whole”

The ESR does not provide an exhaustive definition of the term “court™;
instead, it gives a very general description, which potentially embraces
other authorities and legal professionals and requires Member States to
make notification to the Commission of all such authorities and legal pro-
fessionals designated by it as “courts.”*

Within the meaning of Art. 3(2) of the ESR, the term “court” is: any
judicial authority and all other legal authorities and legal professionals
with competence in matters of succession exercising judicial functions,
acting pursuant to a delegation of power by judicial authority, or acting
under the control of judicial authority, provided that such other author-
ities and legal professionals offer guarantees with regard to impartiality
and the right of all parties to be heard, and provided that their decisions
under the law of the Member State in which they operate: (a) may be
made the subject of an appeal to or review by a judicial authority; and (b)
have a similar force and effect as a decision of a judicial authority on the
same matter. In the Recitals of the ESR, the term “court” includes notaries
or registry offices who, or which in certain matters of succession, exercise
judicial functions like courts, and the notaries or legal professionals to
whom the court delegates power in succession cases. However, the term
“court” does not cover non-judicial authorities such as notaries if they do
not exercise judicial functions.” The Court of Justice reiterated that the
exercise of a judicial function presupposes that the relevant person has the
competence to rule on its own motion on points of dispute between the
parties. If the authority is not a court, it is subsequently not bound by the
rules of jurisdiction.”” The ESR does not provide different rules on juris-

2 Michael Wilderspin, “The notion of “court” under the Succession Regulation”,

Problemy Prawa Prywatnego Migdzynarodowego 26, (2020): 45-56, https://doi.
rg/10.31261/PPPM.2020.26.05.

21 “Council Regulation (EU) 650/2012”, supra note, 5: rec. 20.

2 “Judgement of 23 May 2019, WB, C-658/17”, Info Curia Case-Law, access 27 March
2022, https://curia.europa.eu/juris/document/document.jsf?text=&docid=214397&-
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diction for contentious and non-contentious proceedings on successions
which might be started by an application of one party, or by the court’s
own motion, in order to avoid difficulties in defining the limits between
different proceedings (in contrast to other European Regulations, which
are valid only on contentious proceedings).”

The ESR complements other EU Regulations which exclude succes-
sion from their scope, given that the jurisdiction in accordance with Art.
4 of the ESR needs to be distinguished from the cases where a question of
succession is a preliminary issue to another civil dispute.* The establish-
ment of general jurisdiction under Art. 4 is possible only if the deceased
had their last habitual residence in the Member State at the time of their
death. If the habitual residence was located in the third State, the general
jurisdiction of the courts of the third State will be governed exclusively by
the national law of this State.

The term “habitual residence” is not clarified by the ESR and should
be considered in the light of Art. 21.1 and recitals 23 and 24. The term
shall have autonomous interpretation, as the meaning within the ESR
differs from other EU Regulations. The determined habitual residence
should reveal a close and stable connection with the State concerned.?
Considering mobility within the EU borders, in some cases complexities
arise on the determination of jurisdiction. In such cases, the following cri-
teria must be analyzed: “close and stable connection,” “center of interests
of the deceased and their family;” and “manifestly closest connection”*

doclang=EN, para. 56.

Bergquist, supra note, 6: 65.

2 Ibid, 67.

3 Ibid, 70.

2 “Council Regulation (EU) 650/2012”, op. cit., rec. 23.

27

23

Such a case may arise, in particular, where the deceased for professional or economic
reasons had gone to live abroad to work there, sometimes for a long time, but had
maintained a close and stable connection with his State of origin. In such a case, the
deceased could, depending on the circumstances of the case, be considered still to
have his habitual residence in his State of origin in which the center of interests of
his family and his social life was located. Other complex cases may arise where the
deceased lived in several States alternately or travelled from one State to another
without settling permanently in any of them. If the deceased was a national of one
of those States or had all his main assets in one of those States, his nationality or the
location of those assets could be a special factor in the overall assessment of all the
factual circumstances.

2 “Council Regulation (EU) 650/2012”, supra note, 5: rec. 25, Art. 21.1 .. .at the time
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2.2. Lis pendens rules

To avoid parallel proceedings, the ESR implies in Art. 17 that “1. When
the proceedings involving the same cause of action and between the same
parties are brought in the courts of different Member States, any court
other than the court first sized shall of its own motion stay its proceedings
until such time as the jurisdiction of the court first seized is established.
2. Where the jurisdiction of the court first seized is established, any court
other than the court first seized shall decline jurisdiction in favor of that
court” Commentators of the ESR emphasize that the conditions for the
application of lis pendens rule are to be fulfilled.?” To such a condition
belongs the notion that succession proceedings must be brought in the
courts of different Member States. Another prerequisite is that parties to
the procedure must be identical (but the role of parties or type of claim do
not matter). Furthermore, if the identity of the parties in the proceedings
is not exactly the same, but their interests are so identical that a decision
against one party will be binding to another, then it will meet the require-
ment of Art. 17 of the ESR.* Parallel proceedings between the same par-
ties is not considered to be contentious, thus is not subject to Art. 17 of the
ESR. Recital 35 of the ESR supports broad interpretations that do not limit
Art. 17 to the contentious procedure, but concerns the same succession
case brought before different courts in different Member States.*’ Rec. 36
considers non-judicial authorities (e.g. notaries) not to be bound by the
jurisdictional rules of ESR, and for parties in such cases to agree among
themselves supports the provision that Art. 17 is to be applicable to all
court proceedings to which the ESR applies.*> The next requirement is the
same cause of action - it must be identical between the two proceedings,
meaning that the proceedings are to be based on the same grounds and to
concern the same matter. The same grounds are to be interpreted as being
based on the same facts, and that the proceedings are also based on the

of death, the deceased was manifestly more closely connected with a State other than
the State whose law would be applicable under paragraph 1, the law applicable to the
succession shall be the law of that other State”.

Bergquist, supra note, 6: 108.

30 Ibid, 110.

31 “Council Regulation (EU) 650/2012”, op. cit., Art. 17.

2 Ibid, rec.36.
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same or similar rules of law.* The same matter occurs when proceedings
are intended to obtain the same purpose (considering the legal interests
of the parties). In the case of succession, the proceedings on establishing
heirs, the shares of heirs, or the validity of a will are treated as those con-
cerning same matter.* If all of these requirements are met, and a situation
arises that requires application of Art. 17 of the ESR, then, in accordance
with Art. 14 of the ESR, the court later seized must stop the proceeding on
its own motion, until the court first seized decides on jurisdiction — Art.
17. After the court first seized establishes its jurisdiction, any court other
than the court first seized has to decline its jurisdiction in favor of that
court.” If the court first seized decides that it does not have jurisdiction,
proceeding in the court later seized will be resumed in order to consider
the jurisdictional question.*® Art. 17 of the ESR is applicable only if the
jurisdictional issue arises between Member States. If the case was already
seized in the court of a Third State, it is to be decided in accordance with
the court’s national procedural law.

2.3. Jurisdiction based on the choice-of-court agreement

Art. 5 of the ESR states that “Where the law, chosen by the deceased
to govern his succession pursuant to Art. 22 is the law of a Member State,
the parties concerned may agree that a court or the courts of that Member
State are to have exclusive jurisdiction to rule on any succession matter.”
Succession Regulation, contrarily to the Brussels I Regulation, limits the
concept of choice-of-court agreement to the provision of Art. 22, where
the deceased may have chosen only the law of their nationality to govern
their succession as a whole. Thus, the prerequisite for the application of
Art. 5 is that the deceased has chosen the law of a Member State, and this
choice meets the requirements set in Art. 22 of the ESR. “Parties con-
cerned,” in the meaning the ESR, must be also interpreted autonomously
and in light of recital 28: it should be determined on a case-by-case ba-
sis whether the agreement should be concluded between all parties con-
cerned or whether some could agree to bring a specific issue before a spe-
cific court. In this case, that decision of that court will not affect the rights

Bergquist, supra note, 6: 110.

- Ibid, 110.

3 “Council Regulation (EU) 650/2012”, supra note, 5: Art. 17.
Bergquist, op. cit., 6.
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of other parties to succession. The requirements for the form of agreement
are set in Art. 5(2) of the ESR, which are that it must be: in written form,
signed by the parties concerned, and dated. Communication by electronic
means, which provides a durable record of the agreement, is to be treated
as though made in writing.

2.4. Subsidiary jurisdiction

If the last habitual residence of the deceased was not in a Member
state, but in a third country, then the general jurisdiction rule set out in
Art. 4 of the ESR is not applicable. The ESR, in Art. 10, states the follow-
ing: “1.Where the habitual residence of the deceased at the time of death
is not located in a Member State, the courts of Member State in which
assets of the estate are located shall nevertheless have jurisdiction to rule
on succession as a whole if: a) the deceased had the nationality of that
Member State at the time of death, or b) the deceased had his previous
habitual residence in that Member State, provided that, at the time the
court is seised, a period of not more than five years has elapsed since that
habitual residence changed. 2.Where no court in a Member State has ju-
risdiction pursuant paragraph 1, the courts of the Member State in which
assets of the estate are located shall nevertheless have jurisdiction to rule
on those assets.”

This article gives certain specific conditions to be met. The first is that
the court of a Member State has jurisdiction if the location of the assets
is in that Member State. In such a case, the problem of distinguishing the
place of the location of the assets is not with immovable property, but
rather with other types of property. The decision as to where the property
is located should be made using autonomous interpretation considering
nationally and internationally accepted norms.” If after death, but before
the court, seized assets of the estate are moved, it is possible for the court
of the Member State where the assets were located to have jurisdiction, as
well as for the court of the Member State where the assets were moved.*
The next prerequisite is a strong hierarchical order, as is set out in the
recitals to the ESR. The grounds on which subsidiary jurisdiction may
be exercised should be arranged exclusively in a hierarchical order.” This

37 Bergquist, supra note, 6: 88.

8 Ibid, 88.
¥ “Council Regulation (EU) 650/2012”, supra note, 5: rec.30 of the ESR.
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means that paragraph (a) should be first met, and that the court of the
Member State of which the deceased was a national is to have jurisdiction
if the property is located there; if not, then the court of the Member State
where the deceased had their previous habitual residence has jurisdiction
up to five years from that period. However, if the deceased was a national
of two Member States and the property is located in both of these Member
States, the courts of Different Member States will have jurisdiction over
the case. Such a conflict can be resolved with the application of lis pendens
rules, set out in Art. 17 of the ESR. If the conditions set in paragraph 1.a)
and 1.b) are not met, and the property is located in a different Member
State, then the courts of such Member States will have subsidiary jurisdic-
tion and parallel proceedings can subsist.*

2.5. Forum necessitatis

One of the types of jurisdictions that is well known to the interna-
tional civil procedure is forum necessitatis, which means the jurisdiction
of a necessary court. Such jurisdictional rule allows courts of a Member
State to exercise jurisdiction on an exceptional basis if a proceeding can-
not reasonably be brought or conducted or would be impossible in a third
State with which the case is closely connected. Such a case must have a
sufficient connection with the Member State of the court seized.”" The in-
clusion of the forum necessitatis has profound relevance as it prevents
the possibility of a negative conflict of jurisdiction that would render the
concerned parties defenseless before the inaction of the courts on non-ju-
dicial authorities in a third State.* In these circumstances, as well as in
accordance with rec. 31 of the ESR, it must be considered in which third
State, with which the succession case is more connected, the proceeding
could be held. Such a close connection with a third State is met if at least
the courts of this third State would have jurisdiction in accordance with

4 Bergquist, supra note, 6: 89.

4 “Council Regulation (EU) 650/2012”, supra note, 5: Art. 11.

4 Jose Manuel Velasco Retamosa, “International Jurisdiction Rules in Matters of Suc-
cession in the European Context”, Swiss Review of International and European Law
28,3 (2018): 317-336.
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Art. 4 or 10 of the ESR*® (if it were a Member State).** One of the circum-
stances of this exceptional basis, when a proceeding is impossible in the
third State in question, is civil war. Another is when the beneficiary cannot
reasonably be expected to initiate or conduct proceedings in that state.*
Sufficient connection is described within the meaning of Art. 10.2 when
concerning the location of assets of the estate, and in art 11, when the
deceased had their habitual residence in the Member State. Furthermore,
the nationality of the deceased may be treated as a sufficient connection.*

3. Differences in legal regulation of jurisdiction on the
Treaty on Legal Assistance and the ESR

On the contrary to the Treaty on Legal Assistance as well as to the
Private international law rules of Ukraine, the ESR does not distinguish
jurisdiction based on the type of successional property (movable or im-
movable) and, in accordance with Art. 4 of the ESR, treats succession as
a whole.

Secondly, there are types of jurisdictions that are not recognized by
the Treaty on Legal Assistance nor by Ukrainian private law in general,
such as forum necessitatis and subsidiary jurisdiction.

Then, jurisdiction is based on the choice of court agreement in
Ukrainian Private International Law. Such an option is also included in
the Treaty on Legal Assistance (only for the movables). In the Law of
Ukraine “On Private International Law;” choice of court agreement can be
applied both to movable and immovable property. However, contrarily to
the ESR, where such choice of court agreement is regulated in detail, there
is no form designated in the Treaty on Legal Assistance, nor an obligation
on a court to refuse jurisdiction in the proceeding if there is the choice of
court agreement. The Treaty on Legal Assistance also establishes certain
conditions in Art. 38(2): “If all the amount of the succession property is
located on the territory of the Member State, where the deceased had not
had his last permanent place of residence, then with the claim of the suc-

4 This articles of the ESR concern general and subsidiary jurisdiction, para. 2.1, 2.3.

Art. 10

Bergquist, op. cit., 90.

4 “Council Regulation (EU) 650/2012”, op. cit., Rec. 31.
4 Bergquist, op. cit., 91.

44



Mariia Shkuratenko, Darius Bolzanas

cessor or refusal, if all the successors agree to that, succession proceeding
is leaded by the courts of this contracting state.”

The other difference is that the Treaty on Legal Assistance does not
have unified norms on forum and applicable law, while the ESR does. The
benefit of this is that the court that is hearing the succession case applies
its own law, which lowers the possibility of the application of incorrect
material norms of law.*”

The important difference between the Treaty on Legal Assistance and
the ESR is the criterium of habitual residence. The Treaty on Legal Assis-
tance uses the criterium of last habitual residence in relation to movables,
while The Law of Ukraine “On Private International Law” uses different
criteriums such as the last place of residence or the nationality of the suc-
cessor (Art. 70 of the Law). This cannot be treated as a modern approach,
as nationality is not a category to be used in the increased mobility of
the modern world. The exclusive jurisdiction given to Ukrainian courts
by Art. 77(3) that concerns a testator who was a Ukrainian national and
had their habitual residence there is not clear on whether the habitual
residence in Ukraine was the very last one, which can lead to misinter-
pretation.

The Treaty on Legal Assistance does not define the scope of jurisdic-
tion in its provisions. Meanwhile, the ESR distinguishes the general (Art.
4) and subsidiary (Art. 10) jurisdictions when the court can rule on suc-
cession as a whole, and the choice of court agreement (Art. 5) when the
court may rule on any succession matter.

Conclusions

First, the authors recommend changing the jurisdictional approaches
of the Treaty on Legal Assistance, and subsequently those of the other
international Treaties signed by Ukraine and of the Law of Ukraine “On
Private International Law.” Jurisdiction thus should be determined not
based on the treatment of property as immovable or movable, but on the
consideration of property as a whole. The property as a whole criterium
used by the ESR has proven to be suitable for the modern requirements
of succession. This will help to avoid proceedings that are based on the
type of property to be held in different States. The implementation of the

47 Dikovska, supra note, 4: 99.
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notion of succession as a whole will also help with the determination of
jurisdiction in succession with cross-border implications, and will reduce
the cost and time of such proceedings.

Secondly, the notion of the last habitual residence should be intro-
duced to the Treaty on Legal Assistance as well as to Ukrainian law. The
criteriums of the determination of the last habitual residence shall be giv-
en. An implementation of this universal category that mirrors the up-to-
date approach of private international law will help to avoid ambiguities
on interpretation of this term, not only in the international Treaties signed
by Ukraine but also in internal legislation. The authors cannot propose a
definition of the last habitual residence for the Treaty on Legal Assistance,
nor for Ukrainian Legislation in general, as this term does not have a defi-
nition at the international level. Instead, it is recognized as a term that
requires the autonomous evaluation of circumstances (an overall assess-
ment of the circumstances by the court in accordance with rec. 24 of the
ESR). However, the criteriums for the determination of the last habitual
residence could resemble the criteriums given by the ESR: close and stable
connection, center of interests of the deceased and their family, and man-
ifestly close connection to the State.

Third, the types of jurisdictions that are not recognized by the Ukrain-
ian legislation and the Treaty on Legal Assistance — such as forum neces-
sitatis and subsidiary - should be implemented into the legislation. The
jurisdiction of a necessary court has its longstanding positions in interna-
tional civil procedure, and its inclusion prevents the negative conflict of
jurisdictions that would render the concerned parties defenseless before
the inaction of the courts or non-judicial authorities in a third State. The
subsidiary jurisdiction, which should be optional rather than mandatory,
is useful in cases when assets are located in the Member State and the con-
necting factor of last habitual residence is not to be applied.

Fourth, the norms on jurisdiction and applicable law should be uni-
fied, and then the court that hears the succession case should apply its
own law. This would diminish the possibility of the incorrect application
of the material norms of law.
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Introduction

The concept of pure economic loss is the most difficult part of the
doctrine of tortious liability. The term applies not to a special type of dam-
age or method of calculation, but to a legal basis for recovering damages
by tort. Among the features of pure economic loss, the following are im-
portant: a victim’s losses do not arise as a direct consequence of damage
caused to the rights of an individual (damage to property, personality,
honor and dignity, etc.); and losses directly affect the financial sphere of
the victim (for example, they consist of excessive costs incurred by them
in the absence of any original damage to the person or the things of the
victim). Despite the fact that the concept is not unknown in modern Eu-
ropean case law, it still remains disputed and controversial. It is hard to
predict in any specific case whether a court will award a plaintiff or find
pure economic losses to be non-recoverable.

It could be said that various legal problems could fit un-
der the concept of pure economic loss. One can begin with lia-
bility for negligent statements (on which the plaintiff reasona-
bly relied), ricochet damage to third parties in case of personal
injury, and liability for inducing (or profiting from) breach of contract.

To assess the chances for being awarded in these situations, the most
important issue that should be understood is how the general concept is
treated in the legislation of a defined country. Further, we should consider
whether and to what extent compensation for such losses is allowed in a
particular jurisdiction.

It cannot be disputed that damage caused directly to person’s health
or property must be recovered under the legislation of a democratic state.
However, it remains unclear as to how a person can protect themselves
from monetary damage arising as a result of negligent actions that were
not accompanied by any physical damage.

Recovery for pure economic loss remains a topic of hot debate among
scholars in different European states — especially in Ukraine, where, at the
current moment, it has not been properly studied.

In order to shed light on the possibility of recovery it is important
to consider the so-called three regimes of tort, because the existence of
distinctions on the attitude to pure economic loss inside Civil law sys-
tems - liberal, pragmatic, and conservative regimes — have been high-
lighted. This classification was created in order to predict how lawyers of
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a particular country can justify their decision regarding the possibility or
non-possibility of compensation for pure economic loss.! For example, in
countries of liberal regime, like France or Belgium, the general clause does
not exclude liability, on a general basis, for such kinds of damage. On the
other hand, in German legal practice, there are concerns about “liability
in indefinite quantities, to an indefinite circle of persons” - a feature of
conservative regimes.

As was mentioned, in Ukraine the problem of pure economic loss
has not been the subject of wide scientific debate. Today, the reformation
of the Ukrainian Civil Code is ongoing, serving as a perfect opportuni-
ty to point attention towards pure economic loss and determine a single
approach to liability. Assigning Ukraine to one of the regimes of tort and
harmonizing legislation accordingly could become a potential direction
of the evolution of civil liability and bringing legislation up to European
standards.

Different scientists have paid attention to the problem of pure eco-
nomic loss from all over the World. The most popular and comprehensive
research was conducted by M. Bussani and V.V. Palmer, W. H. van Boom,
H. Koziol, E Parisi, D. Bogdanov, S. Selelionyté-Drukteiniené, B. Kar-
naukh, V. Goldberg, and others, and positions on pure economic losses
are also expressed in judgements by the European Court of Justice (EC]).

This topic is significant for students specializing in tort law problem-
atics, legal entities, entrepreneurs, and Ukrainian legal scientists, because
the gap in study is now being filled properly. It is also significant for legis-
lators that are today trying to develop new, effective civil regulation.

The main aim of this article is to analyze the concept of pure eco-
nomic loss, and ways in which different regimes of tort deal with pure
economic loss on a practical level. This will involve determining whether
it is possible to introduce the institute of pure economic loss into Ukrain-
ian legislation. In order to achieve this aim, the following objectives were
formulated:

1) to delve into the historical background of the concept of pure eco-
nomic loss;

2) to study the three main regimes of tort liability and determine

Mauro Bussani and Anthony James Sebok, Comparative tort law: global perspecti-
ves (Cheltenham, UK: Edward Elgar Publishing, 2015), http://search.ebscohost.com/
login.aspx?direct=true&scope=site&db=nlebk&db=nlabk & AN=1057217.
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which options for compensation of pure economic loss exist;

3) to determine how pure economic losses are treated in Ukraine.

To achieve these aims, the author used: the method of content anal-
ysis, by looking deeply into scientific literature and collecting informa-
tion from judicial practice and legal acts; the method of case study, by
becoming acquainted with the legal regulations of European countries;
the comparative method, by comparing international approaches to the
Ukrainian one and determining to which Ukraine could be referred; and
the non-empirical method, i.e., finding subject material for the research
in the article from books, scientific articles, legal statutes, and judgements.

1. The general concept of pure economic loss: ways of
development

In this part of the article, the wider concept of pure economic loss is
proposed and the history of establishing this notion is researched. This
is achieved by touching on Roman history, Medieval European judicial
practice, and the modern approaches taken by the ECJ.

1.1. The concept of pure economic loss

Today, in most countries the concept of pure economic loss and ways
to gain remedy for suffering these kinds of losses remains unexplored. The
lack of a clear definition of pure economic loss at the legislative level and
the uncertainty of the basic principles and rules of application of this con-
cept in the theory of tort liability complicate this situation. This also leads
to a diversity of points of view on this topic — not only inside different legal
systems, but even within European countries.

As mentioned by M. Bussani and V.V. Palmer, European legal systems
have still not selected a common approach to the issue of pure economic
loss. In European jurisdictions where it is possible to recover pure eco-
nomic loss, different definitions and understandings of this concept are
used.” Some European countries do not recognize pure economic loss as a
separate type of damage, and others do not recognize it at all. Discussions

2 Mauro Bussani, Vernon Valentine Palmer and Francesco Parisi, “Liability for Pure

Financial Loss in Europe: An Economic Restatement.”, The American Journal of
Comparative Law 51, 1 (2003): 113-162. https://doi.org/10.2307/3649142.
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are being held both on the matter of deriving a generally accepted defini-
tion and across the appropriateness of reimbursement.

To explain widely and very generally, pure economic loss could be
defined as monetary damage that does not arise from causing damage to
life, property, or other legal interests.> These two generalized approaches,
in respect of defining the features of pure economic loss, were suggested
by Ludwig Von Bar in 1999.

Scholarly interest arose with a variety of approaches to the concept
pure economic loss and the fact that some legal systems do not even rec-
ognize it, or divide it into a separate form of damage. This takes into con-
sideration the idea in European law that pure economic loss is not a nov-
elty, which started to develop from Roman times.

1.2. Historical background

The norms of Corpus iuris civilis under Justinian allowed plaintiffs
to gain remedies in tort if a defendant caused them harm negligently or
intentionally, with two limitations: damage must have been done phys-
ically, and the plaintiff must have been able to recover. Medieval jurists
recognized that a plaintiff could, for example, claim damages for the dis-
closure of their secrets, claim for unprofessional service, or even receive
compensation after unknowingly, relying on the principle of good faith,
continuing to serve in slavery, not knowing that they were already free.
However, medieval jurists did not divide between the concepts of loss and
pure economic loss; they assumed that a person could recover from a sit-
uation where their patrimonium had decreased.*

It was only between the 16th and 18th centuries that scholars began
to divide between the nature of loss and develop an independent concept
that would allow a plaintiff to seek remedy not only for the thing that they
actually lost, but also for lost income or profit in future. Natural law schol-
ars also misinterpret and have different points of view on the amount of
compensation for pure economic loss. For example, Thomas Aquinas took
the following position: “..man is bound to make restitutio for whatever of

3 Ludwig von Bar, 4 History of Continental Criminal Law (The Lawbook Exchange
Ltd., 1999).

Mauro Bussani, Vernon Valentine Palmer, Pure Economic Loss in Europe (The
Common Core of European Private Law) (Cambridge: Cambridge University Press,
2003).
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another’s he harmed. ... [if] someone harms another by preventing him
from acquiring what he was on the way to have. And compensation of an
equal amount need not be made for such harm, for it is less to have such
thing virtually than to have it actually. ... he is bound, however, to make
compensation according to the condition of persons and affairs.”> Aquinas
claimed that compensation for losing an unobtained benefit should be
paid, but not in the entire amount, because when a person has something
only potentially, it is only a matter of incident as to how they might lose
that profit.

Another scientist, Soto, agreed with Aquinas only partly. Soto accept-
ed that if someone caused damage unintentionally, then they should pay
in lesser amounts than the value of the lost income, but if a person caused
harm intentionally, then the owner should have the right to full restora-
tion of what was not taken. “..Who destroys another’s thing against [own-
er’s] will is not only bound to restore the amount that it is worth in hope
but, the amount it will be worth”®

The most categorical position, which would later find itself as one of
the pillars of the early German understanding of pure economic loss, was
expressed by Cajetan. He denied every right to grant recovery of damages
for something a person never possessed physically.

This opinion was adopted by German lawyers from the 19" century;,
as they expressed the idea that a defendant should be liable for harm to
physical property. As expressed by Oberlandesgericht of Lubeck in 1838,
“..it would have the most serious consequences to grant a claim for every
disadvantage that anyone suffers from the action of another”

Prohibition for recovery of pure economic loss thus emerged in Ger-

5 Tomas Aquinas, Summa theologiae, 1I-11, https://www.gutenberg.org/ebooks/18755,
Q. 62,a.4.

6 Dominici Soto, De iustitia et iure libri decem, https://books.google.lt/books/abo-
ut/De_iustitia_et iure libri_decem_ reuerend.html?id=ME0 ngAACAAJ&redir_
esc=y, lib. 4, q. 6, a. 5.

7 Oberlandesgericht, Lubeck, Decision of 13 October 1838, A.A. Seuffert’s (1867),
Cit. by Pure Economic Loss in Europe (Cambridge University Press, 2003), https://
books.google.lt/books?id=BbD4Za30To0C&pg=PA37&lpg=PA37&dq=0Oberlan-
desgericht,+Lubeck,+Decision+oft13+October+1838&source=bl&ots=uQ3kn9F-
63w&sig=ACfU3U3yxNsaU30LMod9PnwOImYyTltcNA&hl=It&sa=X&ved=2a-
hUKEwiUv7yB7 L2AhUKAxAIHT9IBZcQ6AF6BAgDEAM#v=onepage&q=0-
berlandesgericht%2C%20Lubeck%2C%20Decision%200f%2013%200ctober%20
1838&f=false.
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many, where the Civil Code established the principle of protection of only
absolute rights — but not contractual rights, because they were considered
to be relative.® Today in Germany, economic harm can be recovered only
if caused intentionally.

English courts made similar statements and suggested that one should
not harm another’s property, nor contractual rights. Such an opinion was
expressed in the case of Morrison v. Steamship Co. Ltd. v. Greystoke Castle
(1946). Sir William McNair made the following conclusion, according to
the materials of the case: “Liability or damage arising from a contract with
a third party gives no ground for a claim for damages in an action for
negligence against a wrongdoer, unless the liability or damage arose from
physical injury to the plaintift’s person or to property, owned by or in the
possession of the plaintiff”

For a long time, English courts have maintained the view of a special
approach to negligent tortious claims. Material damages were compensat-
ed only in case of property damage or damage to life or health. This trend
was interrupted by the case of Hedley Byrne ¢» Co Ltd v. Heller ¢ Partners
Ltd (1964), where an application was brought before the English court.

The House of Lords allowed pure economic loss to be recovered due
to negligent actions. The plaintiff had brought an action against the de-
fenders for a negligent misstatement concerning the financial status of the
business client who had placed a large advertising order with the plaintifts.
The court believed that liability from a negligent misstatement could arise
where there was a special relationship between parties. Another necessary
condition is the existence of reasonable grounds for one of the parties to
rely on the special knowledge or the statement provided by the defendant.

Responsibility arises if it is proven that the plaintiff reasonably relied
on the information provided by the defendant. Such a reliance should be
the direct reason for the pure economic loss suffered by the plaintiff. These
principles of negligent misrepresentation and reliance have been applied

8 Hao Jiang and Chi Hin Peter Chan, “The Rule against Recovery of Pure Economic
Loss in China: A Misconceived Doctrine”, Tulane Law Review (2021), https://scho-
lars.cityu.edu.hk/en/publications/publication(b6b46b2f-701a-4963-85a4-7a14d46
6¢7).html.

®  “Morrison Steamship Co Ltd v Greystoke Castle (Cargo Owners): HL 1946.”, Swarb.
co.uk., December 2, 2020, access 20 March 2022, https://swarb.co.uk/morrison-ste-
amship-co-Itd-v-greystoke-castle-cargo-owners-hl-1946/#:~:text=Advertising-;.
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repeatedly in cases of professional negligence.'

The Italian case of Torino calcio c. Romero (1971) became a perfect
example of the general clause of liability that is characteristic of the liber-
al regime. On October 10th, 1967, Luigi Meroni, a player for the Torino
football club Torino calcio, was killed in a car accident by Attilio Romero.
Torino calcio demanded that Romero pay damages for its lost position in
the Italian football league, as a result of being deprived of its star player,
Luigi Meroni. The case was finally decided by the Court of Cassation."

The Court of Cassation, when adopting its decision, used the Aqui-
lian liability principle, which related to the ancient Roman lex Aquilia of
the 3rd or 2nd century BC. This provided liability for causing damage to a
slave or an animal that led to financial consequences for their master. The
Court of Cassation decided this kind of liability is applicable not only to
damage to things, but also to relative rights, as was the relation between
Luigi Meroni and Torino calcio."

The concept of compensation for pure economic loss has evolved and
taken shape since Roman times. Although Corpus iuris civilis recognized
the possibility to recover purely economic damages, the historical expe-
rience of certain countries, mentalities, and approaches to responsibility
influenced the modern attitude to pure economic loss in modern Europe.
At present, the liberal, pragmatic, and conservative regimes which exist in
the Civil law system have their own principles, policies, and rules of appli-
cation. There is still no consensus among the countries of Civil law on the
phenomenon of pure economic loss.

1.3. The attitude of the European Court of Justice to pure
economic losses

The ECJ has not paid a lot of attention to the pure economic loss con-

10 Mrs Grace Xavier and Eliza Stephen, “Pure Economic Loss in Construction Cases
— Revisited”, The Law Review 2021: 60-79, https://www.researchgate.net/publicati-
on/354117838 Pure Economic_Loss in_Construction Cases -Revisited.

I Jakub J Szczerbowski, “Heuristics and the Problem of Pure Economics Loss”, Prin-
cipia 65 (2018): 3547, https://doi.org/10.4467/20843887pi.18.001.9884.

2. “Corte di Cassazione, sezioni unite, sentenza 26 gennaio 1971 n. 174, Allega-
to al n. 1: “L’ingiustizia del danno (1)”, Lex Aquilia Giurisprudenza (Zanichelli,
2005), https://elearning.unite.it/pluginfile.php/166224/mod_folder/content/0/TUTE-
LA%20AQUILIANA%20DEL%20CREDIT0%20-%20CASO%20MERONI%20
CASS%20CIV%20174%201971.pdf?forcedownload=1.
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cept, but has covered some important issues.

The Court allows pure economic loss to be recovered for damage
caused by a European Union institution. In the opinion of the ECJ, a
plaintiff could recover if they found themselves within a group which the
breached provision protected. Moreover, the ECJ addresses pure econom-
ic loss not as a single concept, but as one of many modalities of damage
that could be caused.

In Brasserie du Pécheur v. Germany and R (Factortame) v. SS for
Transport (No 3), the Court rejected the possibility of total exclusion of
the pure economic loss concept from state legal regulation, but had not yet
decided on grounds and scope for compensation. The defined approach
here is that recovery could not be automatically derived from the fact that
lost profit should be compensated."

The EC]J also paid attention to the problem of establishing applicable
international jurisdiction for international pure economic loss disputes.
According to the general Brussels I rule, the court of the defendant’s res-
idence should proceed with international disputes. However, in case of
economic harm, this could deprive the plaintift of award simply due to the
differences in the approach to pure economic loss within another state.

Recently, the ECJ established two factors that should be considered
if such situations arise. Firstly, a connection between dispute and forum
should exist, which would allow proceedings to be conducted effectively.
Secondly, the place of consideration that the plaintiff could choose should
be understandable and predictable for the defendant.'

In cases of international pure economic loss disputes, the matter of
applicable jurisdiction should depend not only on a comprehensive inves-

13 Helmut Koziol, Reiner Schulze and Luisa Antoniolli, Tort law of the European
Community (Vienna: Springer, 2008), https://search.ebscohost.com/login.aspx?di-
rect=true&scope=site&db=nlebk&db=nlabk & AN=340412.

14 In the Konsumenteninformation v. Volkswagen AG (Case C-343/19, EU:C:2020:534)
case, brought against a German vehicle manufacturer by Austria (ECJ, Rs 343/19),
the court ruled in favor of the plaintiffs, affirming their domestic regulation, instead
of applying the Brussels I rule, that disputes should be resolved in the defendant’s
state. The plaintiffs referred to their right to sue in matters relating to tort in the coun-
try where damage occurred. However, with pure economic loss it seems impossible
to accurately determine a clear localization of damage, so the question of where case
should be heard remained uncertain. Although the court did not present the common
rule nor circumstances for applying an exception and allowing the plaintiff‘s domes-
tic regulation to be used, factors that should be considered were established.
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tigation of existing relations between parties, but also on the ability of the
judiciary of the plaintiff’s state to investigate the case properly.

2. Liberal, pragmatic, and conservative regimes of tort
liability

In this section, the three regimes of tort liability are studied: first, the
liberal regime, via the example of the French liability model; second, the
English pragmatic approach; and third, the conservative regime, repre-
sented by the German legal system.

2.1. What are the three regimes of tort?

Modern scholars have not yet developed a single approach or set of
criteria to compensate for pure economic loss. Criteria for allowing re-
covery vary depending on a specific country’s legal traditions, liability re-
gime, and features of legislation. Palmer and Bussani divide three regimes
of tort: liberal, pragmatic, and conservative. In their study, these scholars
provide an opinion on revocability: if pure economic loss is caused by
the breach of duty, established by law, it is revocable.”” Looking through
different judicial practice, it is also clear that when a party faces pure eco-
nomic loss inside contractual relations, it is more likely that they can be
compensated, but if the loss is caused without parties being bound by con-
tract, then it is mostly impossible to recover.

There is no single relation on the revocability of pure economic loss.
In one European country it could be practically impossible to recover
such damages, but in a more permissive jurisdiction a victim could likely
be rewarded. The most popular and convenient way to distinguish is the
division of liability regimes into liberal, pragmatic, and conservative.

These models were highlighted from two alternative formulas of lia-
bility: there may be liability whenever a person causes damage to anoth-
er, or the principle of neminem laedre; and there may be liability only in
certain situations. Thus, every existing liability regime could be consid-
ered as a variation of these two polarities. Regimes were distinguished

15 Laura M. Henderson, “Conceptualizing Pure Economic Loss in the European Union:

An Observation of Liability Law in the Member States and the European Union”,
SSRN (December 2009), https://dx.doi.org/10.2139/ssrn.1658411.
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to help lawyers and scientists understand the general and probable paths
that judges in different countries will follow in deciding in cases of pure
economic loss. These approaches themselves are based on the specifics of
legal orders and the mentalities of different countries. The brightest repre-
sentatives of their respective regimes are France, England, and Germany,
along the examples of which it would be easy to proceed.

2.2. The liberal regime: The French Civil Code

The liberal regime group includes jurisdictions where tort law is
based on the unitary general clause, i.e., the rule on compensation for
damage caused (regardless of its nature), subject to all conditions of liabil-
ity. In liberal jurisdictions, the concept of pure economic loss is not rec-
ognized as a separate one, and legal acts do not list the values that should
be protected. Such a situation gives judges nearly unlimited freedom to
decide which damage should be compensated in each particular case and
to what extent.

Among countries where legislation defines a unified approach to
compensation for damage we could mention France, Belgium, Italy, and
Spain. The Civil Codes of these jurisdictions do not object to compensa-
tion for purely economic damage if all elements of fault liability are sat-
isfied. Liberal regimes deal with pure economic loss with no need for the
existence of a separate contractual relationship between the parties, but
autonomously in tort.

The French regime is the benchmark in terms of offsetting pure eco-
nomic loss. This is due to the fact that the unitary general clause is clearly
expressed in French legislation, which means that any action of a person
that causes harm to another obliges the person guilty of causing it to com-
pensate for this harm (Art. 1382 of the French Civil Code). To rephrase,
according to the unitary general clause, the infliction of harm in itself can
already serve as the basis for the emergence of a tort obligation; that is,
we can say that any infliction of harm, whether deliberate or reckless, is
recognized as unlawful and is subject to compensation.

Along with this, France also recognizes the neminem laedre princi-
ple. Article 1383 widens the provision of not causing harm, and adds that
every person is liable not only for their actions of fault, but also for negli-
gence. Both articles are highly abstract and require commentaries that are
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provided by the judiciary.

In the understanding of French legislators, it is forbidden to cause
any kind of harm to a person, and the situations where damage could be
justified are very rare exceptions.'® For example, a popular supermarket
could be opened by an entrepreneur near an old butcher’s shop, and fair
competition could force the butcher to close their stall. In this case, the
entrepreneur would have caused economic loss to the butcher, but would
not be liable. However, this is an exception, and the general rule enforces
liability for damage caused.

Due to the abstract and archaic provisions of the Civil Code, the
French courts had to elaborate on their legislation. Methods to prevent
non-justified or irrational claims, requirements, and exceptions in cases
of recovery for damage were developed by case law. In the opinions of
judges, for damage to be recovered it should have been caused to a legally
protected interest, harm should be obvious without any doubt, and the
loss should be caused directly by the defendant’s actions. Burden of proof
of causation lays on the plaintiff, but they are not obliged to prove the
existence of duty of care. Indirect causation is the main reason why the
liberal regime does not recover pure economic loss.

An example of applying this control mechanism could be a case
where a singer suffered an accident and had to cancel a show, so the or-
ganizer of the concert tried to sue the person that caused them physical
damage and economic loss. Here, the causation was indirect, so the claim
was dismissed by French Court of Cassation."”

Another control mechanism in France is the standard of behavior.
For example, le bon pere de famille or head of a great family means that
behavior should correspond to the principles of loyalty, honesty, and good
faith.

Pure economic loss in France is not divided into an independent con-
cept, and questions regarding recovery and liability for causing damage
are considered to be non-contractual. Under French law, economic loss
appears to be the result of an attack on someone’s property; therefore, it
has no independence and should be considered in connection with phys-
ical damage or injury. Moreover, the lack of clear understanding as to the
criteria to hold a person liable for pure economic loss could possibly lead

16 Radik R. Lugmanov, “Tort Law as a Means of Recovering Pure Economic Losses (in

Russian)”, Bulletin of Economic Justice of the Russian Federation 2 (2019).
Cees Dam, European Tort Law (Oxford University Press, 2010).
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to opposing judgements in similar cases. Although French judges remain
among the most liberal in deciding such matters, this risk still exists.

Another significant and important feature of the French model is the
non-cummuliarity of tort and contract obligations — this means that if a
plaintiff and defendant are bound by contract, then they should sue under
contractual provisions, whereas if parties had no contract between them
then only then can they sue in tort. This leaves parties without options,
taking only pre-designated paths, and such a strict division is only appro-
priate when terms and guarantees coincide. Despite this, every potential
pure economic loss claim is more likely to be satisfied precisely in France.

Lacking a definite concept of pure economic loss and taking into
account a unitary general clause that protects from any kind of damage
caused, the liberal French regime has no principal objections to recovery
of pure economic loss - it only depends on questions around whether the
elements of faute are satisfied. The non-contractual nature of this concept
also allows plaintiffs to avoid falling deeper into the principles of contract
law and liability, instead dealing autonomously in tort. Finally, in a general
sense, there are no limits to what constitutes an injury, although practical-
ly these boundaries have been established by case law.

Finally, France is familiar with the principle of full reparation, which
means “to restore as exactly as possible, the equilibrium destroyed by the
damage, and to place the victim in the situation, where he would find
himself if the act causing the loss had not taken place”*® This generous
rule only finds exceptions in the nature of harm and whether it was caused
directly by the defendant’s actions, wherein the harsh standards of caus-
al link should be complied with to recover damage in full. To conclude,
France presents maximum permissiveness towards pure economic loss,
and the French system allows for compensation even in so-called cable
cases that are connected with rebound loss.

2.3. The pragmatic regime: English policy
The essence of the pragmatic tort liability regime is that courts con-

sider each case separately, departing from universal principles. Each deci-
sion is made after a consistent, comprehensive assessment of the facts and

8 Geneviéve Viney and Patrice Jourdain, Traité de droit civil, sous la direction de Ja-

cques Ghestin, Les conditions de la responsabilité, 2e éd. (Paris, 1998), https://www.
1gdj.fr/les-conditions-de-la-responsabilite-9782275033976.html .
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evidence in a particular case, and the legal policy of the state is also taken
into account. According to the general rule, there is no obligation to com-
pensate for pure economic loss. Awarding compensation depends on the
nature of the wrongful act, and in mostly cases damage should be caused
deliberately and as a result of breaching contract duty.”

The case of Spartan Steel v. Martin (1972) is a well-known precedent,
on the basis of which it is convenient to explain the differences between
loss and pure economic loss. According to the case, “an electrical cable
supplying electricity to a steel plant was damaged during construction
work”? As a result, the heating in a furnace stopped, and molten metal
took on a solid form.

The plant suffered: physical damage due to hardened metal in the fur-
nace at the time of shutdown; indirect economic damage in the form of
lost profits that the plant received from the sale of hardened metal; and
pure economic loss as a loss of profit due to the inability to continue pro-
cessing new metal, which, in turn, was caused by the de-energization of
electrical equipment.”’ This example, taken from English case law, gave a
name to a whole category of so-called cable cases.

In England, the general rule denies the possibility to prosecute for
pure economic loss, but in judicial practice well-known exceptions exist
that not only satisfied the plaintift’s claims, but became significant for the
development of the entire concept.

The mostly significant precedent is Hedley Byrne v. Heller (1984). As
a result of the reviewal of this case, judges established the Hedley Byrne
principles, which are in use even today. This decision was radical for Eng-

YY" In Murphy v. Brentwood, the District Council (1992) rule was established, that “pure

economic loss are only recoverable if they flow from a breach of contractual duty. In
the absence of a special relationship of proximity, they are not recoverable in tort”.
Lord Bridge explained that liability for pure economic loss could be denied if there
was no contract between parties. The absence of contractual relationships makes pure
economic loss unrecoverable, because no duty of care in such a case could exist
between plaintiff and tortfeasor. An exception could be made if the object of dispute
could be a potential source of injury to persons or property. Lack of proper evidence
or detailed technical investigation makes it impossible to bypass the general rule, as
happened in the case of Thomas & Anor v. Taylor Wimpey Developments Ltd & Ors
(2019).

Gary Coveney, “Who said you can’t have it all? The perils of ignoring risk allocation
in cases of relational economic loss”, Bond Law Review 19, L (2007), Art. 4.

Tamar Gidron and Boaz Shnoor, “Pure Economic Loss—the Israeli Review”, Papers.
ssrn.com. (2006), https://papers.ssrn.com/sol3/papers.cfm?abstract id=1428906.
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land, and constructed the concept of reasonable certainty which allowed
claimants to recover for negligently made statements which have caused
damage.”” The House of Lords then provided requirements which should
be satisfied to gain remedy. There must be special relationships between
parties, voluntary assumption of responsibility by the defendant, and rea-
sonable reliance of the plaintiff on the information or advice of the other
party.”

Another precedent that tried to widen the possibilities to recov-
er pure economic loss was the Anns two-part test, introduced by Lord
Wilberforce in 1978. This test consisted of two questions that should be
answered in order to find a defendant liable.

First, one should ask whether, between the alleged wrongdoer and
the person who has suffered the damage, there is a sufficient relationship
so that carelessness may be likely to cause damage. Secondly, it is nec-
essary to consider whether there are any considerations which ought to
negate, reduce, or limit the scope of the duty of care.* Because of the in-
troduction of the Anns test, the conformity mark was created in order to
recover pure economic loss on par with other forms of damage. However,
this rule did not exist for long in England, as judges felt that applying the
Anns test led to criticism from the general public and even from within
the courts. This led to the overruling of the Anns test and a move back
towards the pragmatic understanding that, in general, there is no liability
for pure economic loss.

Today, English judges and judges of other pragmatic regime countries
(such as Scotland, Israel, and the Netherlands) ground their decisions on
the recovery of pure economic loss on the duty of care criteria — that pure
economic loss cannot be even considered by a court if there was no duty
of care established. The existence of this duty is the only question that
matters, and each new case requires an independent determination as to
whether it should exist at all. There are no criteria at the legislative level
to establish the existence of this duty; instead, this relies on the judge’s
discretion in each situation.

22 The Hedley Byrne case allowed the claimant to recover for economic loss, which

concerned negligently made statements that distinguished from negligent acts. The
latter, traditionally, is not a ground for recovery of pure economic loss.

3 Catherine Elliott and Frances Quinn, Tort law. 3rd edition (2001).

24 “Anns v. Merton London Borough Council (1977) AC 728, https://www.casemine.
com/judgement/uk/5a8{f8ca60d03e7f57ecd7a9.
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Today, it is obvious that judges in pragmatic regimes are moving to-
wards a more cautious, step-by-step approach without obligatory adher-
ence to any general, unified rule. In Caparo Industries plc v. Dickman
[1990], the House of Lords established more restrictive conditions for the
duty of care to arise. Thus, the simple understanding of the defendant that
the information received from them can be used by the plaintiff is not
enough to create a duty of care,” and cannot be considered as reasonable
reliance of the plaintift on the information provided.

To sum up, in pragmatic regimes courts hold to the policy that pure
economic loss should be compensated by using contract remedies, rath-
er than through the courts by using an action for negligence.*® Despite
the traditional adherence of Anglo-Saxon judges to the exclusionary rule,
there are cases of successful recovery of such loss.”

Tort-filed claims for pure economic loss may be successful if the
plaintiff proves the existence of three circumstances: 1) the respondent’s
duty of care; 2) violation by the respondent of this duty; and 3) damage
caused to the plaintiff resulting from its violation. If there is no obligation,
for example, to take care of the plaintiff, then there could be no conse-
quences for negligence under the pragmatic regime.?®

2.4. The conservative regime: The German Civil Code

3 “Caparo Industries plc v. Dickman [1990] 1 All ER 568, https://casebrief.fandom.
com/wiki/Caparo_Industries_v_Dickman.
26 Chris Turner and Sue Hodge, (2007). Unlocking torts. 2nd edition (2007), 222.
27 See: Hedley Byrne & Co Ltd v. Heller & Partners Ltd [1964] AC 465, https://www.
isurv.com/directory_record/2713/hedley byrne and co ltd v heller and par-
tners_Itd; Henderson v. Merret Syndicates Ltd [1994] 3 All ER 506, https://lawprof.
co/tort/kinds-of-damage-cases/henderson-v-merrett-syndicates-1994-3-all-er-506/,
where House of Lords used the category of voluntary acceptance of responsibility
by a person, which may be the basis for compensation for pure economic loss; White
v. Jones [1995] 1 All ER 691, https://www.casemine.com/judgement/uk/5a8{f8cb-
60d03e7f57ecd7f1 - the Court considered the long delay of the solicitors to draw up
the amended will as pure economic loss that could be reimbursed.
Mauro Bussiani and Vernon Valentine Palmer, Pure Economic Loss in Europe (Cam-
bridge : Cambridge University Press 2003), https://beckassets.blob.core.windows.
net/product/readingsample/380169/9780521824644 excerpt 001.pdf, Op. cit. P.
179-180 (Case 1: cable I — the blackout); p. 196 (Case 2: cable II — the factory
shutdown); p. 214-215 (Case 3: cable III — the day-to-day workers); p. 231 (Case
4: convalescing employee); p. 247-248 (Case 5: requiem for an Italian all star); p.
316-317 (Case 9: fire in the projection booth); p. 333 (Case 10: the dutiful wife); p.
511-512 (Case 20: an anonymous telephone call).
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In European Union states such as Germany, Sweden, Poland, and
Austria, pure economic loss is considered as a type of damage in tort
and, in general, is not revocable. These are countries of conservative re-
gimes, which implies the most negative attitude towards the admissibility
of compensation for pure economic loss. Inside these regimes, contrary
to the liberal approach, lawyers apply doctrines and develop causation
arguments not in order to determine how pure economic loss could be
compensated but to reject as many claims as possible. A red line of this
regime is that pure economic loss is not affected by the concept of existing
absolute rights that should be protected in tort.

According to Article 823 of the BGB: “A person who, intentionally or
through negligence, unlawfully inflicts harm on life or health, encroaches
on the freedom, property or other right of another person, is obliged to
compensate the victim for the harm caused.”® The second part of this ar-
ticle clarifies that the obligation to compensate for harm arises only in the
presence of fault.

The German legislation recognizes the right to compensate for neg-
ligence, but still specifies that such harm can only be recovered in the
presence of fault. As such, according to the provisions of the BGB, cer-
tain conditions for allowing compensation in tort should be satisfied: the
wrongfulness of the defendant’s actions; the presence of guilt; a causal link
between the harm and the delinquent’s unlawful behavior; and the exist-
ence of damage. The German legislation also only considers damage that
was directed contra bonos mores (against good morals).

Despite the fact that the norms of Article 823 BGB could seem wide,
recovery for pure economic loss can be possible only if a law, the purpose
of which was to protect a certain economic interest of another person, has
been violated. In general, the BGB does not protect against loss of good-
will, market opportunities, or any other pure economic interests.*

¥ “Biirgerliches Gesetzbuch (BGB) § 823 Schadensersatzpflicht”, https://www.gese-
tze-im-internet.de/bgb/_ 823.html, (I), (II).

% See, e.g., BGH December 18, 1972 (BGH, 18.12.1972 - III ZR 121/70, https://deju-
re.org/dienste/vernetzung/rechtsprechung?Gericht=BGH&Datum=18.12.1972 & Ak-
tenzeichen=I11%20ZR%20121%2F70), NJW 1973, p. 463, at p. 464, stating that §
823 BGB does not protect against ‘allgemeine Vermogensschidden und blofe Ver-
mogenseinbuflen durch Vertragsverletzungen’ (BGH, 17.07.1973 - 1 StR 61/73,
https://dejure.org/dienste/vernetzung/rechtsprechung? Text=NJW%201973,%20
1985; Biirgerliches Gesetzbuch (BGB) § 823 Schadensersatzpflicht, https://www.
gesetze-im-internet.de/bgb/ 823 .html).
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According to the existing German Civil Code, a claimant may only
sue within the provisions of a contract. Compensation for pure economic
loss under tort law is impossible, since the legal model of tort liability
does not allow for such a remedy. This is another characteristic of con-
servative regimes: revocability of pure economic loss is a rare exception,
and remedies must be determined either by contract terms or specific tort
provisions.*!

Palmer and Bussani proposed two reasons why the role of the con-
tract is wide in this system. Firstly, tort law is considered too weak for
recovering and safeguarding all financial interests that require protection.
Secondly, giving prior role to these contracts seems safer for legislators
since there is less risk of groundless recoveries and compensation would
only be awarded if breach of contract provisions occurred.* Thus, accord-
ing to the general rule in force in Germany; if loss occurred not as a result
of causing physical harm to absolute benefits, as mentioned in Article 823
BGB, and not resulting from violation of contractual norms, then it can-
not be compensated.

Legislators avoid the possibility of compensation for pure econom-
ic loss as much as possible, and Article 903 BGB mentions the follow-
ing possibility: “The owner of a thing may, to the extent that a statute or
third-party rights do not conflict with this, deal with the thing at his dis-
cretion and exclude others from every influence”® Such influence could
affect not only physical possession, but also the impossibility of using the
thing for its intended purpose, which, among other things, reduces its
value.

The provisions of Article 903 definitely make it possible to compen-
sate for economic loss; however, judicial practice does not contain a single
answer as to in which cases the impossibility of using a thing itself, with-
out the presence of physical damage, violates the rights of the owner in
the context of Article 823. In analyzing cases that satisfy such claims,* it is

31 Bussani, supra note, 6: 125.

2 Ibid, 150.

3 “Biirgerliches Gesetzbuch (BGB) § 903 Befugnisse des Eigentiimers”, https:/www.
gesetze-im-internet.de/bgb/  903.html.

3 For example “Schuten im Fleet”case BGH. 21.12.1970 — II ZR 133/68. Claim by
owner of boats for blocking of waterway owned by German state caused by work to
prevent collapse of house on collapsed bank Claim against German state for culpable
breach of duty by constitutionally appointed organs to maintain waterway based on
§§ 823 1, 89 and 31, not § 839 and Art 34 GG Interference with property right in
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clear that loss can be satisfied only if the deprivation of the use of the thing
was complete and lasted long enough. The denial of recovery under Arti-
cle 903 could be seen in a case where an excavator damaged a cable, which
resulted in a halt in production. The Court denied remedies® because the
production could continue its work; despite damage being caused, trou-
bleshooting did not take a long time, and the only consequence of the
incident was a decrease in production volumes — not a complete halt.

In the German conservative regime, pure economic loss can be com-
pensated for, but only in very limited and exceptional situations. The best
guarantee that harm will be recovered is the existence of a clause inside
a contract. The central BGB articles could also satisfy a plaintiff’s claims,
but only if a law aimed at protecting the victim existed and was breached.
Thus, in order to compensate for pure economic loss in a pragmatic re-
gime, it is necessary to establish the existence of a special rule that would
provide protection to the economic interests of the victim.

3. Legal approaches to compensation for pure
economic loss in Ukraine

In Part 3, Ukrainian legislation and tendencies for development are
examined, and proposals based on the previous study are made.

Ukrainian civil law inherited from its Soviet predecessors a wide-
ly formulated provision of the Civil Code on tort obligations: “damage
caused to the person or property of a person, as well as damage caused to
the property of a legal entity, shall be reimbursed in full by the one, who
caused the damage.” According to the prevailing point of view in domestic
law, this rule expresses the principle of general clause.’® Such views are
based on a broad interpretation of the term property, which includes not
only things but also property rights, both absolute and relative. However,
in the modern literature it is quite reasonable to point out that such a uni-

respect of trapped boat or BGH NJW 1984, 2569 II. Civil Senate (I ZR 234/83)
case of building harbour against owner of barge. Owner of barge was found liable,
for damage done to a third party by the fault of any of the crew in the execution of
his functions.

3 BGH, 12.07.1977 - VI ZR 136/76, https://dejure.org/dienste/vernetzung/recht-
sprechung?Gericht=BGH&Datum=12.07.1977&Aktenzeichen=VI1%20ZR %20
136/76.

3¢ Gidron, supra note, 23.
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tary general clause can be easily interpreted, as it protects only absolute
rights.

Until recently, Ukrainian courts bypassed any possibility of compen-
sation for pure economic loss on the ground of a broad interpretation of
paragraph 1 of Art. 1064 of the Civil Code. As T. Krysan pointed out, “[the
recent] practice of enumeration of a civil offense by the courts prevailed
and the opinion, that if the plaintiff did not prove the composition of the
offense (in many cases — without specifying what precisely plaintiff should
prove) significantly reduced the value of damage, as means of legal protec-
tion”* Within the legal framework of a civil offense, the biggest problem
was proving wrongdoing as an action that violated relative rights.

Most countries that are today considered to be candidates for enter-
ing the European Union have now completed the EU integration process,
while Ukraine is only at the beginning of this journey. The harmonization
of national legislation on pure economic loss with that of the European
community remains a challenge. Therefore, in order to promote and im-
prove the process of legal adoption in Ukraine, it is necessary to intensify
cooperation between Ukraine and countries that pursue a similar goal, at
both the governmental and expert levels, in the following areas:

1. Development of national programs for the adoption of the acquis
communautaire and preparation for EU membership;

2. Establishment and proper functioning of parliamentary commit-
tees specializing in European integration. Exchange of experience at the
level of compliance with European standards on pure economic loss (in
particular ones, established on ECJ practice);

3. Different methodological approaches to convergence, taking into
account the sources of EU law, CFSP, and JHA:

- directives,

- regulations;

- decisions;

- general principles of EU legislation;

- general positions, strategies, and actions.

4. Carrying out administrative and judicial reform aimed at the appli-
cation of legal norms, including the basic principles of EU legislation on
pure economic loss as a direct effect and application, the predominance of

37 T.Y. Krysan, “Classification of losses in civil law of Ukraine”, Actual problems of

state and law 59 (2011): 596.
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EU law, and general principles of law;

5. Creation of a mechanism for financing the process of convergence
from the state budget and EU funds;

6. Coordination of translation and the development of adopted rules
for the translation of community acts on pure economic loss;

7. Reforming the technique of lawmaking in accordance with the re-
quirements for the quality of legal acts in the EU member states in order
to avoid gaps, contradictions, vague wording, etc.;

8. Personnel changes and training in state bodies in order to perform
the tasks of approximation.

Conclusions

It is safe to say that Ukrainian jurisprudence on compensation for
pure economic loss is, at the current moment, gradually being created.
Perhaps it is too early to talk definitively about a defined approach that
would be systematically applied by courts at all levels. To talk certainly
about the model of liability regime, the approach of the country should be
predictable and backed up by well-established judicial practice, legislative
norms, and traditions.

The European countries that were examined in the article established
their regimes on the basis of hundreds of years of history and public men-
tality inherent to each specific state and their legislative traditions. Still,
there is no common view of pure economic loss in the Romano-Germanic
legal family.

The conclusion could be drawn that Ukraine should certainly pay at-
tention to the experience of jurisdictions that are close in terms of their
nature. However, the most important thing in the process of the integra-
tion of the pure economic loss concept into legislation is to study and rely
on the country’s own experience and legal traditions.

Amendments to the legislation should improve the whole legal system, bring
Ukraine closer to the legislative level of the European Union, and provide a step
towards development, but should in no way contradict existing legal norms or
cause collisions. The Civil Code has all the necessary regulatory prerequisites to
compensate for pure economic loss, but still needs a developed political and legal
argumentation of such compensation which would guide the courts in complex
disputes over the real problems of modern business.
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Abstract. Moral harm is a form of harm that is felt and perceived
quite individually by everyone. Given this fact, many articles have already
been written that have tried to unify all of the principles and approaches
to it.

The purpose of this article is to deconstruct the general approaches
to moral damage in Ukraine through the prism of history and to compare
the path already traveled with the one that has just begun, in the direction
of which Ukraine will move in the near future.

The scientific value of this article lies in the study of modern ap-
proaches to moral damages which have recently emerged in Ukraine. This
article clearly shows changes in the approach to the legal understanding
of aspects of moral damage that are reflected in practice. This article also
shows the use of the same norms in Ukraine with different interpreta-
tions at different times.

Keywords: concept of moral damage, European approach, judicial
practice of Ukraine, non-pecuniary damage.
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Introduction

The study of moral harm has always provoked heated debates through-
out the scientific community. First of all, this is due to the subjective as-
sessment of this concept by each scientist. The situation becomes even
more interesting when the concept of compensation for moral damage
goes beyond scientific discussions and takes practical form in the form of
court decisions. To date, in connection with Ukraine’s path to European
integration, the practice of addressing moral damage has begun to change,
and therefore a new path in this matter requires fresh scientific analysis.

In this article we will consider the concept of moral damage from a
practical point of view, analyze the jurisprudence of Ukraine from inde-
pendence to the most relevant court decisions, analyze some examples of
moral damage in European countries, and, most importantly, answer the
question of “Does the practical application of the institute of moral dam-
age in Ukraine correspond to modern trends?”

This article is relevant for Ukraine as jurisprudence in the field of
moral damage has changed dramatically over the past year, and therefore
the established scientific positions need to be updated to keep up with the
times.

Because this topic is new, very few scientific articles have been writ-
ten on it. Some of those that have been written include: S. Koroied’s “Com-
pensation for moral damage as a way to protect consumer rights: novelties
of case law” (2020), and Mykhailo Shumylo’s “Quasi-regulatory role of the
legal opinions of the supreme court on the example of the case of compen-
sation for non-pecuniary damage in the family dispute” (2021).

1. The concept of moral damage and the determination
of the amount of non-pecuniary damage

To begin with, it is necessary to define the concept of moral damage.
If we derive one definition for this term, it can be noted that moral dam-
age is any damage that is caused to a person not of a physical nature, but
in the form of severe mental suffering, the inability to fulfill their desires,
or the deterioration of mental ties with others. In other words, the damage
that occurs inside a person, but can be objectively perceived by the rest of
the world.
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Another issue is how to determine the amount of non-pecuniary
damage and, accordingly, the amount of compensation for this non-pe-
cuniary damage. To date, there is no law that would regulate the deter-
mination of the amount of non-pecuniary damage. Courts, in resolving
disputes for compensation for non-pecuniary damage, rely on the general
principles of civil law which are defined in Article 3 of the Civil Code
of Ukraine: “fairness, good faith and reasonableness.” In determining the
amount of compensation, the courts pay attention to the nature of the
non-pecuniary damage and the time during which the suffering contin-
ued. As an example of determining the amount of compensation, we can
observe Resolution of the Supreme Council of the Supreme Court of De-
cember 15,2020, in case No. 752/17832/14-c: “In determining the amount
of compensation for non-pecuniary damage, the court of first instance
took into account the depth of physical and mental suffering caused to
the victim, obstacles to the implementation of their life plans, as well as
the requirements of reasonableness and fairness and reached a reasonable
conclusion about compensation for non-pecuniary damage.™

The essence of the case was the unjustified detention of a person by
law enforcement agencies, which caused moral suffering to the person,
the violation of social status, and efforts to restore it. As can be seen from
the court’s decision, using the general principles of civil law, the following
were determined: the fact of non-pecuniary damage; under what circum-
stances the damage was caused; what is the relevant damage; and what
consequences it caused for the victim.

From this example and from the analysis of case law, it can be con-
cluded that the courts, guided by the general principles of civil law, can
determine the amount of compensation for non-pecuniary damage, de-
spite the lack of legislation to determine the amount of compensation.

On the other hand, other examples of non-pecuniary damage com-
pensation methods can be found. “In England there is an appropriate Tar-
iff Compensation Scheme which is used to compensate for damage caused
by crime. Conceptually, it is divided into 25 different parts, in each part

! ,,Civil Code of Ukraine of January 16, 2003, No. 435-1V (as amended on 16-12-
2020)”, CIS Legislation, Article 3, accessed 7 April 2022, https://cis-legislation.com/
document.fwx?rgn=8896.

2 “Resolution of the Supreme Council of the Supreme Court. 2020. Ne 752/17832/14-
c. 15 December 20207, KPM.UA, accessed 7 April 2022, https://kmp.ua/uk/docu-
ments/the-resolution-of-the-supreme-court-as-of-november-10-2020/.
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for a specific crime there is a clearly defined amount of compensation.
When using this Scheme, all the features of a particular case are not taken
into account.”

As can be seen from this example, the English legal system is based on
a purely positivist approach to the amount of compensation for non-pe-
cuniary damage. In the author’s opinion, such unification deprives the
victim of the right to protect their rights in full, because it is obvious that
each person suffers from moral damage in a completely different way, and
therefore it is impossible to protect the rights of all citizens with a unified
approach to determining the amount of compensation.

2. Grounds for the claim for compensation for non-pecuniary
damage

Another interesting issue is the grounds for the claim for compensa-
tion for non-pecuniary damage in Ukraine. Compensation for non-pecu-
niary damage should be expressly provided for in the law or in contract.
This position is based on Article 611 of the Civil Code of Ukraine, which
provides that for breach of obligation there are consequences provided by
contract or law.*

2.1. Example of the claim for compensation for non-pecuniary
damage

For an illustrative example, take a situation where a member of a co-
operative wants to sue the cooperative for non-pecuniary damage. The
plaintiff notes that the actions of the cooperative caused them moral suf-
fering and distress. The plaintiff is a member of a cooperative that oper-
ates in accordance with the Law on Cooperation and the charter of the
cooperative.

The Resolution of the Supreme Court of Ukraine “On Judicial Prac-
tice in Cases of Compensation for Moral (Non-pecuniary) Damage” in
paragraph 1, item 5, states the following: “the court must clarify the nature
of legal relations of the parties in each case of compensation for non-pe-

3 M. Zabara, “Theoretical issues of determining moral (non-property) damage in the

legislation of Ukraine,” from Current issues of international relations (Kyiv, 1999).
4 “Civil Code of Ukraine of January 16, 2003, No. 435-1V (as amended on 16-12-
2020),” supra note, 1.
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cuniary damage in this type of legal relationship.”

Article 2 of the Law on Cooperation provides the concept of a ser-
vice cooperative as “a cooperative formed by uniting individuals or legal
entities to provide services mainly to members of the cooperative, as well
as other persons for the purpose of conducting their business activities.”

Art. 27 of the Law on Cooperation states that “the Cooperative is li-
able for its obligations to all property belonging to it. The procedure for
covering damages caused by the cooperative is determined by its charter””

As for the charter of the cooperative, the standard charter of any co-
operative in no way regulates compensation for non-pecuniary damage,
as the activities of this type of legal entity have completely different goals.
As a result, the charter in no way regulates the issue of compensation for
non-pecuniary damage to its members.

As can be seen from the above facts, the Plaintiff and the Defendant
are not in a tort relationship, but in the relationship of a member of the
cooperative and the cooperative itself as a legal entity. Disputes on com-
pensation of moral damage to an individual are considered, in particular:
when the right to compensation is directly provided by the norms of the
Constitution of Ukraine or follows from its provisions; or in cases provid-
ed by the legislation establishing liability for non-pecuniary damage. The
Law on Cooperation does not provide for the recovery of non-pecuniary
damage in these legal relations, nor does the charter provide for compen-
sation for non-pecuniary damage to its members. In view of all the above,
the claim for non-pecuniary damage is unfounded and unsatisfactory.

This position is supported by the practice of the Judicial Chamber for
Civil Cases of the Supreme Court in the case of November 9, 2016, No.
6-1575tss16, and the Resolution of the CC of the Supreme Court of May
29, 2020, in the case No. 487/3436/17.

As we can see from this example, even if a member of the cooperative
proves on all necessary grounds that they felt moral suffering as a result
of the cooperative’s actions, according to the case law of May 29, 2020,

5 The Resolution of the Supreme Court of Ukraine “On Judicial Practice in Cases of
Compensation for Moral (Non-pecuniary) Damage,” https://www.viaduk.net/clients/
vsu/vsuen.nsf/(documents)/183E20947C3F5F67C2257ADB0031F80A, paragraph
1, item 5.

6 “Law of Ukraine of July 10, 2003, No. 1087-IV About cooperation,” https://cis-le-
gislation.com/document.fwx?rgn=11209, Article 2.

7 Ibid, Article 27.
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the plaintiff simply has no reason to defend their rights and restore their
position by court apparatus.

3. Legal analysis of the problem of moral damage

To determine the problem of moral damages, we must analyze the
relevant article of the law.

According to Article 23 of the Civil Code of Ukraine, “a person has
the right to compensation for moral damage caused due to violation of
their rights. Moral harm consists of: 1) physical pain and suffering suf-
fered by an individual in connection with an injury or other damage to
health; 2) mental suffering, which an individual has suffered in connec-
tion with illegal behavior towards themselves, members of their family,
or close relatives; 3) mental suffering, which an individual has suffered in
connection with the destruction or damage of their property; or 4) humil-
iation of honor and dignity of a natural person, as well as business repu-
tation of a natural or legal person. Moral damage is reimbursed in money;,
other property or otherwise”®

According to paragraph 4 of the first part of Article 611 of the Civil
Code of Ukraine “in case of breach of obligation there are legal conse-
quences established by contract or law, in particular: compensation for
damages and moral damage™

Interpretation of Article 23 of the Civil Code of Ukraine shows that
it is a norm that should apply to any civil relations in which a person
was morally harmed. This is confirmed in particular by the fact that the
legislator uses the wording “a person has the right to compensation for
non-pecuniary damages caused due to violation of their rights” That is,
the possibility of recovering compensation for non-pecuniary damage is
not dependent from the fact that it is provided by this or that norm of the
law or provisions of the contract, and from violation of the civil rights of
the person.

8 ,,Civil Code of Ukraine of January 16, 2003, No. 435-1V (as amended on 16-12-
2020)”, supra note, 1: Article 23.
o Ibid, Article 611.
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3.1 Analysis of a decision of the European Court of
Human Rights

In the decision of European Court of Human Rights in the case No-
voseletsky v. Ukraine (Application No. 47148/99), the court also drew at-
tention to the refusal of the court of first instance to satisfy the claim for
compensation for non-pecuniary damage, arguing that the person has no
grounds to protect their rights in this way, as the law does not provide for
compensation for non-pecuniary damage.

The European Court of Human Rights states that: “By a decision of
6 January 1999 the Melitopol City Court partially granted the applicant’s
claim. By a decision of 16 February 1999, the Zaporizhia Regional Court
upheld the decision of 6 January 1999. The court found, in particular, that
the applicant’s move to Volodymyr was temporary and that his place of
residence remained Melitopol. Thus, the court recognized the applicant’s
right to free use of the disputed apartment in Melitopol. However, the
court dismissed the applicant’s claim for non-pecuniary and pecuniary
damage, noting that the criminal proceedings concerning the applicant’s
disappearance had been refused on 15 February 1996. In this connec-
tion, the court noted that neither the amount of the claim nor the fact
of pecuniary damage allegedly caused by the institution to the applicant
had been substantiated.” In addition, the court noted that “compensation
for non-pecuniary damage in housing disputes is not provided by law. In
this context, the Court is particularly surprised that in its judgment of 6
January 1999 the Melitopol City Court dismissed the action for damages
for the applicant, arguing that ‘non-pecuniary damages are inadmissible
as not provided for by national law’ (see paragraph 22 above). The court
recalls that the applicant applied to the court for compensation for the
damage caused to him as a result of the intrusion into his apartment and
his inability to use it”*

3.2 Analysis of case law of Ukraine

In the case law of the Supreme Court of Ukraine and the Grand

10 “European Court of Human Rights. Case of Novoseletskiy v. Ukraine (Application

No. 47148/99),” https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR &i-
d=001-68373&filename=001-68373.pdf& TID=thkbhnilzk
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Chamber of the Supreme Court, an approach has been formed such that
non-pecuniary damage for breach of contract cannot be compensated un-
less expressly provided by law or contract.

In the decision of the Supreme Court of Ukraine of June 6, 2012, in
case No. 6-49tss12, it was concluded that “at the same time the courts
came to a reasonable conclusion to refuse to satisfy the claim for non-pe-
cuniary damage, as neither the insurance contract nor the law provides
for such compensation”"' This conclusion is based on the requirements of
Article 611 of the Civil Code of Ukraine, according to which compensa-
tion for non-pecuniary damage in case of non-performance is allowed if
such consequences are provided by law or contract.

The decision of the Grand Chamber of the Supreme Court of March
20,2019, in case No. 761/26293/16-ts (proceedings No. 14-64tss19), states
that “the Grand Chamber of the Supreme Court agrees with the conclu-
sions of the courts of previous instances that there are no grounds to satisfy
the damage, as compensation for non-pecuniary damage in case of breach
of obligation (Article 611 of the Civil Code of Ukraine) may be carried
out only in cases expressly provided by law, as well as if the conditions for
compensation provided by the contract. According to the provisions of
Articles 4 and 22 of the Law of Ukraine ‘On Consumer Protection, con-
sumers have the right to compensation for non-pecuniary damage only
if it is caused by products dangerous to human life and health in cases
provided by law.’*2

However, in accordance with the provisions of Articles 16 and 23 of
the Civil Code of Ukraine and the content of the right to compensation
for non-pecuniary damage in general as a remedy for subjective civil law,
compensation for non-pecuniary damage must arise in any event — not-
withstanding the existence of special rules in civil law.

Articles 4 and 22 of the Consumer Protection Act explicitly provide
for the consumer’ right to compensation for non-pecuniary damage in
legal relations between consumers and producers and sellers of goods,
contractors, and service providers.

1 “Decision of the Supreme Court of Ukraine. June 6, 2012, No. 6-49tss12,” https://
www.viaduk.net/clients/vsu/vsuen.nsf/(documents)/183E20947C3F5F67C2257AD-
BO0031F80A.

2 “Decision of the Grand Chamber of the Supreme Court, No. 761/26293/16-ts,
March 20, 2019,” https://www.viaduk.net/clients/vsu/vsuen.nsf/(documents)/183E-
20947C3F5F67C2257ADB0031F80A.
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In resolving a dispute over compensation for non-pecuniary damage
in the legal relationship between a member of the cooperative and the co-
operative as a whole (as in the example above), courts should take into ac-
count that non-pecuniary damage for breach of civil law as a way to pro-
tect subjective civil law is not expressly provided by law or any contract,
statute, etc., and is subject to recovery on the basis of Articles 16 and 23
of the Civil Code of Ukraine and Articles 4 and 22 the Law on Consumer
Protection, even in cases where the terms of the contract do not provide
for the right to compensation for non-pecuniary damage.

4. A new, practical point of view

As we have already established, for many years the jurisprudence in
Ukraine has denied the above thesis and misinterpreted the provisions of
the law, which has led to the refusal by the court to protect the violated
rights of plaintiffs. Having considered case No. 216/3521/16-ts (proceed-
ings No. 14-714tss19), the Grand Chamber of the Supreme Court in its
decision of September 1, 2020, made the following conclusion on the ap-
plication of law: “Based on the provisions of Articles 16 and 23 of the Civil
Code of Ukraine compensation for moral damage in general as a way to
protect subjective civil law, compensation for moral damage must occur
in any case of its cause - the right to compensation for moral (non-pe-
cuniary) damage arises from violation of individual rights, regardless of
special civil law”"

Thus, this decision changed the whole practice of compensation for
non-pecuniary damage that existed from 1991 to 2020. This step expand-
ed the limits of compensation for non-pecuniary damage in Ukraine and
provided a greater level of judicial protection of citizens’ rights.

4.1. Comparison of practical and legislative consolidation

It should be noted that this position on compensation for non-pe-
cuniary damage has not changed the legislation on compensation for
non-pecuniary damage in any way: to date, only the practical approach

13 “Decision of the Grand Chamber of the Supreme Court No. 216/3521/16-ts, Sep-
tember 1, 2020,” https://www.viaduk.net/clients/vsu/vsuen.nsf/(documents)/183E-
20947C3F5F67C2257ADB0031F80A.
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of the courts to the interpretation of this issue has changed. Earlier, the
same Supreme Court expressed a radically opposite position (examples of
such decisions were given above). From this, it can be concluded that the
position of the Supreme Court can change at any time depending on the
political, social, and economic situation. As Ukraine is on the path to Eu-
ropean integration at the time of writing, it is trying to bring its post-Sovi-
et legislation in line with European standards cited by the European Court
of Human Rights in 1999. Given that it took the Ukrainian courts 20 years
to resolve this problem, it can be concluded that this practice, like the
previous one, may last for some time before being changed by the courts
into another.

In view of the thesis mentioned above, it is more expedient to change
not only the dynamic practice, but to make certain changes to the legisla-
tion with the adjustment of norms that cause dualism of interpretations in
the legal sphere. These changes should clarify the legal understanding of
the institution of compensation for non-pecuniary damage, and since the
law, unlike case law, is sustainable, this will not be dependent on various
non-legal factors. This approach will help to better consolidate the latest
approaches to compensation for non-pecuniary damage and will give the
courts a clear and consistent position, which will stabilize the jurispru-
dence on this issue.

The only problem that arises in this case is the procedural difficulties
in amending the legislation and bringing it into line with new views on
compensation for non-pecuniary damage. This process is quite laborious
and long. In view of this fact, the change of sustainable practice is seen as
the right action to start down the path of a new understanding of the law,
because, in essence, this has an impact on the practical aspect of com-
pensation for non-pecuniary damage. However, this should not be the
only issue — a new approach to compensation for non-pecuniary damage
should be enshrined in law.

Conclusion

Compensation of moral damages arises from the obligation under
customary law of full reparation of an injury (whether material or moral).
Recoverability of moral damages is widely accepted in most legal systems
and arbitral practice.
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For many years, the jurisprudence in Ukraine misinterpreted the pro-
visions of the law. The Grand Chamber of the Supreme Court, on Septem-
ber 1, 2020, stated in their ruling that compensation for non-pecuniary
damage must arise in any case when its cause arises — the right to moral
(non-pecuniary) compensation. This decision changed all non-pecuni-
ary damages practices that existed between 1991 and 2020, extended the
limits of non-pecuniary damages in Ukraine, and ensured a higher lev-
el of judicial protection of citizens™ rights. However, such a position on
non-pecuniary damages has not changed the legislation on non-pecuni-
ary damages in any way: to date, only the practical approach of the courts
to the interpretation of this issue has changed. It can be said that it is more
expedient not only to change dynamic practices, but also to make certain
changes in legislation.

In conclusion, it can be noted that the current practice of compen-
sation for moral damage in Ukraine corresponds to the European level
and complies with modern trends. Any person may apply to the court
for compensation for non-pecuniary damage, even if such a possibility is
not provided for in contract. Also, in determining the amount of non-pe-
cuniary damage, the courts are not limited in scope and may consider
each case individually, guided by the principles of civil law. The only prob-
lems that arise in this case are the procedural difficulties in amending the
legislation and bringing it into line with new views on compensation for
non-pecuniary damage.
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TEISINIS LYCIU LYGYBES REGULIAVIMAS DARBO
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Anotacija. Siuolaikiniame pasaulyje daug démesio skiriama lyciy
lygybei darbo rinkoje uztikrinti ir $ioje srityje pasiekta tikrai daug. Lietu-
voje motery ir vyry lyciy lygybe darbo rinkoje pirmiausia siekiama uz-
tikrinti tinkamu teisiniu reguliavimu. Sio straipsnio tikslas - atskleisti
ly¢iy lygybés teisinio reguliavimo pazangg Lietuvos darbo rinkoje tar-
pukariu ir po 1990 mety. Ly¢iy lygybés klausimas Lietuvoje iskilo jau
1918 m., kai moterims jgijus visas pilietines teises buvo imtasi teisiniy
veiksmy siekiant pagerinti jy padétj darbo rinkoje. Vis délto net ir po
Lietuvos Nepriklausomybés atgavimo 1990 m. bei jstojimo j Europos Sa-
junga 2004 m. teisinis reguliavimas dél ly¢iy lygybés darbo rinkoje i3-
liko aktualus ir tapo dar intensyvesnis. Europos Sajungos iskelti tikslai ir
strategijos palengvina kelig pasiekti numatytus tikslus, susijusius su ly¢iy
lygybés uztikrinimu teisinémis priemonémis darbo rinkoje. Taciau $is
klausimas net ir praéjus daugiau negu Simtui mety nuo motery visisko
teisinio veiksnumo jgijimo Lietuvoje 1918 m. vis dar néra iSsprestas.

Reik$miniai ZodZiai: lyc¢iy lygybé, darbo rinka, tarpukaris, motery
teisés, Europos Sajunga, lygios galimybés.
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Ivadas

Teisés mokslingje literattiroje galima rasti daug informacijos apie mo-
tery nedarbg tarpukario laikotarpiu, apie ly¢iy nelygybe, sudarytas nely-
gias salygas darbo rinkoje ir jy priezastis. Tai, kad tarpukariu (1918-1940)
Lietuvoje vis dar buvo gajus pozitris, jog moterys yra ,namy $eiminin-
kés®, yra gana suprantama dél to meto visuomenés sanklodos ir vyravusiy
patriarchaliniy jsitikinimy. Taciau tokio pozitrio gyvavimas $iuolaikiné-
je visuomenéje, ypac po jsiliejimo j Europos Sajungos (toliau - ES arba
Europos Sajunga) reguliavima po 2004 m. kelia nerimg dél $io klausimo
galutinio i$sprendimo galimybiy teisiniu bidu. Sovietmecio ,teisinis re-
guliavimas®, susijes su motery lygybe, Siame straipsnyje néra tiriamas, nes
socialistiné sistema motery lygybe buvo pavertusi politinés ideologijos
dalimi, todél toks tyrimas reikalauja specifiniy Ziniy ir atskiros analizés.

Sio straipsnio tikslas - atskleisti ly¢iy lygybés teisinio reguliavimo pa-
zangg Lietuvos darbo rinkoje tarpukariu ir po 1990 mety. Tikslui pasiekti
keliami $ie uzdaviniai:

Aptarti bendruosius motery darbo teisinio reguliavimo bruozus tar-
pukario (1918-1939 m.) Lietuvoje.

Nustatyti esminius lyciy lygybés reglamentavimo pokycius Lietuvoje
1990-2003 metais.

Nustatyti pagrindinius ly¢iy lygybés uztikrinimg reglamentuojancius
teisés aktus Lietuvai jstojus j Europos Sajunga 2004 m.

Ivardyti dabartines teisines problemas uztikrinant ly¢iy lygybe
Lietuvoje.

Sio straipsnio objektas - teisinis ly¢iy lygybés reguliavimas darbo rin-
koje Lietuvoje tarpukariu ir po 1990 mety.

Lietuvos mokslinéje literatiiroje ly¢iy nelygybés teisinis reguliavimas
taip pat buvo nagrinéjamas D. Gumbrevicittés-Kuzminskienés, V. Jure-
nienés, V. Petrauskaités, D. Sagatienés, T. Birmontienés darbuose. Placiau
apie motery nelygybés teisines priezastis darbo rinkoje tarpukario laiko-
tarpiu, lygiateisiSkumo siekj ir motery judéjima siekiant lyciy lygybés ra-
$yta V. Jurénienés darbuose.

Rasant mokslinj straipsnj taikyti metodai: apraomasis, dokumenty
analizes, lyginamasis ir apibendrinimo.
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1. Teisinis motery darbo reguliavimas tarpukario
(1918-1939 m.) Lietuvoje

Pries aptariant bendruosius motery darbo teisinio reguliavimo bruo-
zus tarpukario (1918-1939 m.) bitina atkreipti démesj j tai, kad ly¢iy ne-
lygybe darbo rinkoje galima pastebéti nuo vélyvojo XV a., kuri sustipréjo
industrializacijos pradzioje XVII a., kai ,,gildijos ir vyriskos lyties amati-
ninkai turéjo jtakos ly¢iy ir darbo rysio ideologijai. Gildijos iSprovokavo
ly¢iy konflikta dél darbo viety, nes amatininkai émé bijoti konkurencijos,
bandé uzkirsti kelig moterims jsidarbinti gerai apmokamuose amatininky
darbuose, ir profesiniy sgjungy pagalba jie kontroliavo technines naujo-
ves taip sustiprindami savo pozicijg ir padidindami nelygybe tarp vyry ir
motery darby“'. XIX a. idradimai taip pat priklausé vyrams, o ,moterims
tokios masinos kaip, spausdinimo masinélé ir siuvimo masina, todél jga-
dziy reikalaujantis darbas tapo siejamas su vyrais, o motery darbas buvo
prastai apmokomas, nereikalavo jgiidziy ir darbuotojos buvo iSnaudoja-
mos“. Taigi, moterys jau nuo industrializacijos pradzios buvo atribotos,
stumiamos nuo aukstesniy jgadziy reikalaujancio darbo, kuris paprastai
yra geriau apmokamas.

Tarpukario Lietuvoje i§ pradziy motery padétj buvo siekiama ge-
rinti. Buvo jkuriamos ir motery sajungos, ir organizacijos, kuriy veiklos
tikslas — lygybé. Taciau motery padétis vél pablogéjo po 1926 m., kai pre-
zidentas Antanas Smetona apribojo demokratines teises ir uzkirto kelia
moterims patekti j darbo rinkg. Dar II Seimo (1923-1926 m.) parlamen-
tariy iskelti socialiniai klausimai, kurie galéty palengvinti motery padeétj
darbo rinkoje ir kartu padidinti jos jtaka Seimoje, nes jos darbo uzmokes-
tis buty didéjes, rodeé siekj padidinti motery galimybes darbo rinkoje’. Tai,
kad buvo gerinama motery padétis, galima jzvelgti ir pirmosiose Lietuvos
Konstitucijose: Nepriklausomos Lietuvos Seimas, j kurj buvo isrinkta 10
motery, pirma 1920 m. Laikinojoje Konstitucijoje, o véliau ir 1922 m. pri-
imtoje Konstitucijoje jtvirtino lygias politines teises moterims ir vyrams,

! Justina Seniting, ,,Ar Lietuvos Respublikos teisiné sistema uztikrina moters nedis-

kriminavimg darbo rinkoje?* (magistro baigiamasis darbas, Vytauto Didziojo uni-
versitetas, 2014), 11, https://www.vdu.lt/cris/bitstream/20.500.12259/124298/1/jus-
tina_seniune_md.pdf.

Seniliné, supra note, 1.

Virginija Juréniené, ,,Darbo rinka ir moterys tarpukario Lietuvoje®, Lyciy studijos ir
tyrimai 2 (2006): 28-37.
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taip pat ir balsavimo teis¢*.

Didele sumaistj sukélé 1926 m. lapkricio 3 d. Ministry kabineto nuta-
rimas, numates vieno Seimos nario, kurioje abu sutuoktiniai tarnautojai,
atleidimg i$ darbo nepriklausomai nuo to, ar jie dirba vienoje jstaigoje
ar ne. Toks reguliavimas, Zinoma, pirmiausia palieté moteris siekiant su-
mazinti jy dalyvavima darbo rinkoje ir ,,grazinti jas j $eimas® Dél kilusio
nepasitenkinimo $is nutarimas lapkricio 19 d. buvo atsauktas.

Kai prezidentas Antanas Smetona apribojo demokratines teises, jis
taip pat 1927 m. paleido III Seimg, todél ir motery politiné veikla nutrako.
Vyriausybé jas eliminavo i$ politikos ir tolesniais veiksmais sieké apriboti
jy dalyvavima darbo rinkoje®.

Vis délto moterys nenustojo siekti lygybés darbo rinkoje. II motery
suvaziavimo idéjg iskélé 1928 m. jkurta Lietuvos Motery Taryba, kurios
tikslas buvo koordinuoti motery judéjima ir reprezentuoti jj tarptautinése
motery organizacijose. Motery Taryba iskélé lygiateisisSkumo klausima,
kai po 1936 m. rinkimy j IV Seimg né viena moteris nebuvo j jj i$rinkta.
Priezastis, kodél moterys nebuvo isrinktos j Seima, gladéjo 1931 m. gegu-
zés ménesio savivaldybiy rinkimy jstatyme’, kuriame nustatytos salygos
uzkirto kelig moterims dalyvauti rinkimuose. [statymas reglamentavo, jog
»turi teise rinkti Lietuvos pilietis, kuris: 1) moka mokescius: asmens paja-
muy, nekilnojamo turto arba Zemeés, arba prekybos, amato, pramonés, arba
buto savivaldybés mokescius; 2) yra valstybés arba savivaldybés jstaigos
tarnautojas; 3) yra baiges aukstajj moksla arba specialy zemés tikio moks-
lg. Kadangi nebuvo priimtas naujas Civilinés teisés kodeksas, o vis dar
veiké, nors 1922 m. Steigiamojo Seimo pataisytas, carinés Rusijos Civilinis
kodeksas, kuriame moterys negaléjo disponuoti turtu ir buvo priklauso-
mos nuo vyry, mokesciy valstybei reta kuri mokéjo ir todél rinkéjomis
negaléjo buti“®.

Taigi, motery nelygybé darbo rinkoje tarpukario laikotarpiu buvo
labai aktuali problema Lietuvoje. Nors po I pasaulinio karo buvo daug

4 Vitalija Petrauskaite, ,,Ly¢iy lygybés politika: Seimos ir darbo suderinamumas Lie-

tuvoje” (magistro baigiamasis darbas, Mykolo Romerio universitetas, 2008), 17.
https://vb.mruni.eu/object/elaba:1964064/index.html.

Juréniené, op cit., 3: 29.

Juréniené, op cit., 3: 29.

Virginija Jurénieng, ,,I-asis ir [I-asis motery suvaziavimai: Lietuvos motery judéjimo
siekiai ir i§vados®, Kauno istorijos metrastis 6 (2005): 120.

Juréniené, supra note, 7.
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nuveikta siekiant pakeisti padétj darbo rinkoje, ta¢iau Lietuvos prezidentu
tapes Antanas Smetona apribojo demokratines teises, moterys neteko tei-
siy j darbg, taip pat moterys netesé savo veiklos sgjungose ir organizacijo-
se. Situacija darbo rinkoje tik blogéjo. Kaip nurodo prof. T. Birmontiené,
1940 m. sovietiné okupacija sustabdé Lietuvos valstybés ir jos teisés raida,
o Lietuva Nepriklausomybe atkaré tik 1990 m.’

2. Lyc¢iy lygybés reglamentavimas Lietuvoje
1990-2003 metais

Nuo 1990 mety iki Lietuvos jstojimo j ES laikotarpiu Lietuvoje jvy-
ko nemazai pokyciy siekiant skatinti lyc¢iy lygybe ir pasiekti numatytus
tikslus. Buvo ,kuriami $iy teisiy apsaugos mechanizmai, turintys padeéti
realiai jgyvendinti motery ir vyry lygiateisisSkuma“*°.

Nepriklausomoje Lietuvoje lygybés principg pirmiausia uztikrina
bendrieji teisés aktai. Labai svarbu akcentuoti, kad 1991 m. spalio 4 d.
Lietuva atnaujino naryste Tarptautinéje darbo organizacijoje (TDO), ku-
rios naré yra nuo 1921 m. Lietuvos interesams TDO atstovauja Lietuvos
Respublikos socialinés apsaugos ir darbo ministerija''. Lietuva yra ratifi-
kavusi Konvencijg Nr. 4 ,,Dél motery nakties darbo®, Konvencija Nr. 100
»Dél vienodo atlyginimo vyrams ir moterims®, Konvencijg Nr. 111 ,,Dél
diskriminacijos darbo ir profesinés veiklos srityje®, Konvencijg Nr. 122
»Dél uzimtumo politikos“ ir kt.

1990 m. gruodzio 13 d. priimtas Lietuvos Respublikos bedarbiy rémi-
mo jstatymas'> nubrézé uzimtumo garantijas visiems $alies gyventojams.
1991 m. sausio 9 d. priimto Lietuvos Respublikos darbo apmokéjimo jsta-
tymas® 1 str. reglamentuoja, kad ,,draudziama mazinti darbo uzmokestj

®  Toma Birmontiené. ,,Motery teisiy raida Lietuvoje: konstitucinis pripazinimas, poli-

tinio lygiateisiSkumo siekiai, Jurisprudencija 12, 90 (2006): 39.
10 Ibid, 40.
,»1DO”, Lietuvos Respublikos socialinés apsaugos ir darbo ministerija, zitiréta 2022
m. kovo 14 d., https://socmin.lrv.It/lt/veiklos-sritys/tarptautinis-bendradarbiavi-
mas-ir-es/tarptautines-organizacijos/tdo
,Lietuvos Respublikos bedarbiy rémimo jstatymas“, Lietuvos Respublikos Sei-
mas, zitréta 2022 m. kovo 14 d., https://e-seimas.Irs.It/portal/legal Act/It/TAD/
TAIS.25606?jfwid
,Lietuvos Respublikos darbo apmokéjimo jstatymas®, Lietuvos Respublikos Sei-
mas, zitréta 2022 m. kovo 14 d., https://e-seimas.Irs.It/portal/legal ActPrint/1t?jf-
wid=oizvyay8&actualEditionld=NSxbVXOjtB&documentld=TAIS.1030&catego-
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deél lyties®. 1991 m. lapkricio 28 d. priimtame Lietuvos Respublikos dar-
bo sutarties jstatyme“'* isskirti apribojimai nutraukiant darbo sutartj su
néscia moterimi ir motina, auginancia vaika iki 3 mety (35 str.). 1992 m.
priimtos Lietuvos Respublikos Konstitucijos 29 str. jtvirtinta visy asmeny
lygybé's. Darbo kodeksas, jsigaliojes 2003 m. sausio 1 d., skelbé darbo tei-
sés subjekty lygybe nepaisant jy lyties'®. Lietuvos Respublikos darbuotojy
saugos ir sveikatos jstatymo 3 str. 1 d. jpareigoja darbdavj, kad darbdavys
privalo kiekvienam darbuotojui sudaryti saugias ir sveikatai nekenksmin-
gas darbo salygas neatsizvelgiant j lytj ir kitas aplinkybes'”. Taip pat Lie-
tuvos Respublikos motery ir vyry lygiy galimybiy jstatymo 1 str. skelbia,
kad $io jstatymo tikslas yra uzdrausti bet kokig diskriminacija dél asmens
lyties, ypac kai tai susije su Seimine ar santuokine padétimi'®. Lygias ga-
limybes taip pat gina ir Lygiy galimybiy jstatymas, kurio paskirtis - uzti-
krinti Lietuvos Respublikos Konstitucijos 29 str. jgyvendinima'.

Lygiy galimybiy jgyvendinima darbovietéje uztikrina Lygiy galimy-
biy jstatymas, Motery ir vyry lygiy galimybiy jstatymas bei Darbo kodek-
sas. ,,Pastarasis skelbia, kad darbdavys privalo ne tik pats nediskriminuoti
darbuotojy, bet ir imtis aktyviy priemoniy lygiy galimybiy politikos uz-
tikrinimui organizacijoje“?. Taigi, Darbo kodeksas ne tik draudzia dis-
kriminacijg, bet taip pat nustato darbdavio pareiga uztikrinti remiantis
jstatymais ly¢iy lygybés principa darbo rinkoje.

ry=TAD

,Lietuvos Respublikos darbo sutarties jstatymas™, Lietuvos Respublikos Sei-
mas, zitréta 2022 m. kovo 14 d., https://e-seimas.Irs.It/portal/legal Act/It/TAD/
TAIS.2323%fwid=

15 Lietuvos Respublikos Konstitucija“, TAR, ziuréta 2022 m. kovo 14 d., https:/
www.e-tar.It/portal/lt/legal Act/ TAR.47BB952431DA/asr.

,,Lietuvos Respublikos darbo kodeksas®, Lietuvos Respublikos Seimas, zZitiréta 2022
m. kovo 14 d., https://e-seimas.lrs.It/portal/legal Act/It/TAD/TAIS.169334.
,Lietuvos Respublikos darbuotojy saugos ir sveikatos jstatymas®, Lietuvos Respu-
blikos Seimas, zitréta 2022 m. kovo 14 d., https://e-seimas.Irs.It/portal/legal Act/It/
TAD/TAIS.215253/HsxtPVyNys.

,Lietuvos Respublikos motery ir vyry lygiy galimybiy jstatymas*, Lietuvos Respu-
blikos Seimas, zitréta 2022 m. kovo 14 d., https://e-seimas.Irs.It/portal/legal Act/It/
TAD/d6ed8e50a74al1¢68987¢8320e9a5185.

,Lietuvos Respublikos lygiy galimybiy jstatymas®, Lietuvos Respublikos Sei-
mas, zitréta 2022 m. kovo 14 d., https://e-seimas.Irs.It/portal/legalAct/It/TAD/
TAIS.222522.

Jomilé Vaskelaité, ,,Diskriminacija darbe. Kg privalo daryti darbdavys, kad jos nebii-
ty?*, Lygiy galimybiy kontrolieriaus tarnyba, zitiréta 2022 m. vasario 22 d., https://
www.lygybe.lt/lt/diskriminacija-darbe.-ka-privalo-daryti-darbdavys-kad-jos-nebutu.
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Taigi, atkarus nepriklausomybe Lietuvoje siekta ne tik teisinémis
priemonémis uzkirsti kelig motery nelygybei darbo rinkoje, taciau siekta
ir realiai jgyvendinti motery ir vyry lygiateisiSkuma.

3. Ly¢iy lygybés uztikrinimas Lietuvoje jstojus j Europos Sajunga

2004 m. geguzés 1 d. Lietuva ir kitos devynios valstybes, t. y. Cekija,
Estija, Kipras, Latvija, Lenkija, Malta, Slovakija, Slovénija ir Vengrija jsto-
jo i Europos Sajunga ir tapo visateisemis ES narémis. Lietuvoje jau prie§
jstojant | Europos Sajunga ,viena aktualiausiy socialinés politikos sriciy
buvo lygiy galimybiy sudarymas, nes tai reikalavo visy pirma, ES doku-
mentai ir bendrosios integracinés politikos nuostatos“*. Todél pries tap-
dama ES nare Lietuva turéjo uztikrinti ly¢iy lygybe tarp motery ir vyry ir
pasiekti kuo geresniy rezultaty $ioje srityje. Tai reiskia, kad turéjo ne tik
»sukurti jstatymine baze, o pasiekti, kad ji realiai veikty sprendziant $alies
darbo rinkos klausimus, tame tarpe ir genderiniu pozitriu“*.

»Ly¢iy lygybés politika yra neatsiejama ES politikos dalis, taip pat
vienas i$§ pagrindiniy Europos uzimtumo strategijos prioritety, nes mote-
ry uzimtumas yra viena i$ svarbiausiy motery ekonominés autonomijos ir
visuomenés ekonominés geroveés prielaidy“*. Taciau vienas i$ svarbiausiy
aspekty, kurj siekiama jgyvendinti Europos Sgjungoje, yra ,vienodo dar-
bo uzmokescio uz vienoda ir vienodos vertés darbg nustatymas vyrams ir
moterims“*. Tai yra labai svarbus kriterijus, kurj reikéty pasiekti, kadangi
darbo rinkoje matomas zenklus vyry ir motery atlyginimy atotrakis uz ta
patj darbg leidzia teigti, kad motery padétis darbo rinkoje yra prastesné.

Europos Sgjungos pasiekimai $ioje srityje, visy pirma, priimti tei-
sés aktai, kuriais siekiama sudaryti lygias galimybés darbo rinkoje, t. y.
1992 m. spalio 19 d. Tarybos direktyva 92/85/EEB dél priemoniy, skirty
skatinti, kad baty uztikrinta geresné nés¢iy ir neseniai pagimdziusiy arba
maitinanciy kratimi darbuotojy sauga ir sveikata, nustatymo; panaikinta
ir pakeista 2006 m. liepos 5 d. Europos Parlamento ir Tarybos direktyva

2 Leta Dromantiené, ,,.Ly¢iy lygybés politika Europos Sajungoje®, Socialinis darbas 1,

3(2003): 105, https://repository.mruni.eu/bitstream/handle/007/13340/2212-4720-1-
SM.pdf?sequence=1&isAllowed=y.

Jadvyga Ciburiené ir Jaraté Gus¢inskiené, , Darbo rinkos struktiiros poky&iai inte-
gracijos | Europos Sajunga Salygomis®, Ekonomika ir vadyba 13 (2008): 8.

Lina Ladygaite, ,,.Lyciy lygybés aspekto integravimo strategija Lietuvos darbo rinko-
je** (magistro baigiamasis darbas, Mykolo Romerio, 2009), 30.

Kristina Gumanauskaité, ,,Ly¢iy lygybés principas ES teiséje: lygaus darbo uzmo-
kescio ir vienodo poziiirio principai ir jy jgyvendinimas Lietuvos Respublikoje® (ma-
gistro darbas, Tarptautinés ir Europos Sajungos teisés katedra, 2007), 12.
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2006/54/EB dél motery ir vyry lygiy galimybiy ir vienodo pozitrio i mo-
teris ir vyrus uzimtumo bei profesinés veiklos srityje principo jgyvendini-
mo (nauja redakcija) 2010 m. liepos 7 d. Europos Parlamento ir Tarybos
direktyva 2010/41/ES dél vienodo pozitrio i savarankiskai dirbancius vy-
rus ir moteris principo taikymo. Taip pat ir 2019 m. birzelio 20 d. Europos
Parlamento ir Tarybos direktyva (ES) 2019/1158 dél tévy ir priziarinciy
asmeny profesinio ir asmeninio gyvenimo pusiausvyros®.

Nuo 2017 m. liepos 1 d. jsigaliojus naujos redakcijos Lietuvos Res-
publikos darbo kodeksui*, jsigaliojo ir nauji jpareigojimai darbdaviui.
Tai reiskia, kad darbdaviui draudziama ne tik tiesioginiai ar netiesiogiai
diskriminuoti dél lyties, seksualiai priekabiauti, taciau jis taip pat privalo
aktyviai imtis konkreciy veiksmy siekdamas uzkirsti kelig tokioms situa-
cijoms. O tie darbdaviai, kurie samdo penkiasdesimt ir daugiau darbuo-
tojy, turi jdiegti lygiy galimybiy politika.

Svarbiausia yra tai, kad Europos Sajungos institucijos ir toliau kelia
tikslus siekdamos sumazinti motery diskriminacija darbo rinkoje. ES
émési veiksmy siekdama lyciy lygybés. ,,2020 m. kovo 5 d. Komisija pri-
émé 2020-2025 m. ly¢iy lygybés strategija“?’, kurioje isdéstyti tikslai taip
pat susije su darbo rinkos lygybés gerinimu. Tai yra privalomosios darbo
uzmokescio skaidrumo priemonés, kuriomis ,,siekiama sugrieztinti vie-
nodo vyry ir motery darbo uzmokescio uz vienoda arba vienodos ver-
tés darbg principo taikyma“*. Taigi, Europos Sajunga padaré didele jtaka
valstybéms naréms siekdama uztikrinti lyciy lygybe darbo rinkoje.

4. Pagrindinés teisinés problemos

Nepaisant nuoseklios teisinio reguliavimo pazangos dél ly¢iy lygybés
darbo rinkoje uztikrinimo nuo tarpukario iki $iy dieny, vis dar susiduria-
ma su motery nelygybés klausimais, taip pat islieka uzmokescio skirtu-
mo problema. Pagal 2019 m. Lietuvos Respublikos socialinés apsaugos ir
darbo ministerijos pateiktg informacija, ,,Lietuvoje moterys vidutiniskai
uzdirba 13 proc. mazesnj darbo uzmokestj nei vyrai, dazniau susiduria
su stereotipais ir diskriminacija darbo rinkoje, atlieka neapmokamus dar-

25

Europos Parlamentas ,,Vyry ir motery lygybeé®, zitiréta 2022 m. vasario 23 d., https://
www.europarl.europa.eu/factsheets/It/sheet/59/vyru-ir-moteru-lygybe.

,Lietuvos Respublikos darbo kodeksas®, supra note, 16.

Europos Parlamentas, op. cit.

® Ibid.
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bus namuose, patiria smurtg artimoje aplinkoje, re¢iau uzima aukstas ir
vadovaujamas pareigas, nors issilavinimu ir kvalifikacija lenkia salies vy-
rus“®. Ta¢iau motery ir vyry uzimtumo lygis beveik nesiskiria. Remiantis
2020 m. statistikos duomenimis, vyry uzimtumo lygis sudaro 72,2 proc. o
motery - 71,0 proc.*

Apie lyciy lygybés darbo rinkoje jgyvendinimo privalumus ir tra-
kumus taip pat buvo diskutuota 2019 m. lapkric¢io pradzioje vykusioje
»Lietuvos nacionalinés grupés (ELSA) Vilniaus filialo organizuotoje kon-
ferencijoje“' ,,Ly¢iy lygybé darbo rinkoje: siekiamybé ar realybé?“. Kon-
ferencijos dalyviai priéjo prie iSvados: tam, kad buty pasiekti realas tiks-
lai lygiy galimybiy srityje, Lietuvai reikéty jdéti daugiau pastangy. ,,Kad
jvykty realais poky¢iai, pasak dr. J. Reingardés, reikia konkreciy valdzios
zingsniy. D. Grigienés manymu, kol jmoniy valdybose ir auksc¢iausiuose
postuose nebus bent 40 proc. motery, tol nematysime ir realios lygybés.
Prof. T. Davulio teigimu, susidirus su nelygybe svarbiausia yra imtis ini-
ciatyvos ir priemoniy, o ne tyléti.“** Nors, remiantis statistikos duome-
nimis, ,,dirbancios moterys ES per valandg uzdirba vidutiniskai 14 proc.
maziau nei vyrai“”, galima teigti, kad ES padaré didele pazangg siekiant
uztikrinti ly¢iy lygybe darbo rinkoje.

Vis délto galima teigti, kad Lietuva padaré didele pazangg siekdama
panaikinti motery diskriminacija darbo rinkos reguliavime. Geresne dar-
bo rinkos padétj patvirtina ir tai, kad Siuo metu jaunos moterys, daly-
vaujancios darbo rinkoje, yra labiau i$silavinusios nei vyrai, o darbo jéga,
kurig sudaro daugiausia vyrai, yra nevisavertiska. Moterys ne tik jgyja
aukstajj i$silavinima, bet ir nemazos praktinés patirties, taip pat yra moty-
vuotos dirbti. Dauguma jy labai domisi karjeros galimybémis ir gavusios

¥ Lietuvos Respublikos socialinés apsaugos ir darbo ministerija, ,,Ly¢iy lygybé ir

motery diskriminacijos panaikinimas: kas pasiekta ir kokias rekomendacijas sit-
lo jgyvendinti JT komitetas®, zitiréta 2022 m. vasario 23 d. https://socmin.lrv.1t/It/
naujienos/lyciu-lygybe-ir-moteru-diskriminacijos-panaikinimas-kas-pasiekta-ir-ko-
kias-rekomendacijas-siulo-igyvendinti-jt-komitetas.
30 Statistikos departamentas, zitréta 2022 m. vasario 24 d. Rodikliy duomeny bazé -
Oficialiosios statistikos portalas.
,Ly¢iy lygybé Lietuvos darbo rinkoje vis dar néra realybé®, Vilniaus universitetas,
zitiréta 2022 m. vasario 25 d. https://naujienos.vu.lt/lyciu-lygybe-lietuvos-darbo-rin-
koje-vis-dar-nera-realybe/.
2 Jbid.
Europos Parlamentas, ,Motery ir vyry darbo uzmokescio skirtumai ES”, zitré-
ta 2022 m. vasario 25 d. https://www.europarl.europa.eu/news/It/headlines/socie-
ty/20200109ST0O69925/moteru-ir-vyru-darbo-uzmokescio-skirtumai-es.
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atsakingg uzduotj jg atlieka kruops¢iai ir atsakingai.*.

ISvados

Motery nelygybé darbo rinkoje tarpukario laikotarpiu (1918-
1939 m.) buvo labai aktuali problema Lietuvoje. Nors po I pasaulinio karo
buvo daug nuveikta siekiant pakeisti darbo rinkos padétj, tac¢iau tarpuka-
riu moterys buvo atribotos, stumiamos nuo jgudziy reikalaujancio darbo.

Ly¢iy lygybés principg uztikrinantys teisés aktai Lietuvoje po 1990 m.
ne tik draudzia diskriminacija, bet taip pat nustato darbdavio pareigg uz-
tikrinti remiantis jstatymais lyciy lygybés principa darbo rinkoje.

Europos Sgjungos keliami tikslai reik§mingai paveikeé valstybes nares,
siekiancias uztikrinti ly¢iy lygybe darbo rinkoje.

Nors ly¢iy lygybés teisinio reguliavimo pazanga Lietuvos darbo rin-
koje po 1990 mety, palyginus su tarpukariu, yra neabejotina, taciau susi-
duriama su jos taikymo problemomis. Labiausiai motery ir vyry nelygybé
darbo rinkoje i$ryskéja darbo uzmokescio srityje, kadangi moterys gauna
uz ta patj darbg mazesnj atlyginimg. Todél tokig situacija bandoma regu-
liuoti papildomomis teisinémis priemonémis.

3 Rima Stonkuté, ,,Motery diskriminacijos darbo rinkoje vertinimas* (magistro baigia-
masis darbas, Vilniaus universitetas, 2010), 16—17.
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LEGAL REGULATION OF GENDER EQUALITY
IN THE LABOR MARKET: LITHUANIA IN THE
INTERWAR PERIOD AND AFTER 1990

Jovita Daksevic

Mykolas Romeris University

Summary. In the modern world, there is a strong focus on gender
equality in the labor market, and much has been achieved. In Lithuania,
the main goal is to ensure gender equality in the labor market through
appropriate legal regulation. The aim of this article is to reveal the pro-
gress of legal regulation of gender equality in the Lithuanian labor market
in the interwar period and after 1990. The issue of gender equality in
Lithuania arose in the interwar period when, after women had acquired
full civil rights, legal action was taken to improve their position in the
labor market. However, after the restoration of Lithuania’s independence
in 1990 and accession to the European Union in 2004, the legal regula-
tion on gender equality in the labor market has remained relevant and
has become more intense. The goals and strategies set by the European
Union facilitate the achievement of the goals related to ensuring gender
equality through legal measures in the labor market, but this issue - over
100 years after the full legal capacity of women was achieved in Lithuania
in 1918 - is still unresolved.

Keywords: gender equality, labor market, interwar, women’s rights,
European Union, equal rights.
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TEISINIS VIESO KURINIU PASKELBIMO
IGYVENDINIMAS

Emilija Gutauskaité

E. pastas: emgutauskaite@stud.mruni.eu
Mykolo Romerio universitetas

Santrauka. Straipsnyje siekiama atskleisti autoriy sukurty muzikos
kariniy vieSo paskelbimo ypatumus analizuojant teorinius aspektus,
susijusig teismy praktikg ir atskleidziant konkrety Lietuvoje jvykusj at-
veji. Pirmame skyriuje pateikiama vieSumo samprata, taip pat paaiskina-
ma, kad atlikéjy ir autoriy turtiniy teisiy grupés skiriasi. Straipsnyje
aptariamas atlikéjy turtiniy teisiy reguliavimas ir asmeniniy neturtiniy
atlikéjy teisiy apsauga, nagrinéjamas jtvirtinimo nacionalinés teisés ak-
tuose klausimas. Straipsnyje gvildenami kai kurie vieSo paskelbimo prak-
tiniai aspektai, pateikiami Lietuvos Auksciausiojo Teismo iSaiskinimai.
Konkreciai gilinamasi j Lietuvos Auksciausiojo Teismo iSaiskinimus, kaip
teismas atriboja kirinio vieSo atlikimo ir karinio atgaminimo sgvokas.
Aptariami Lietuvos Auksciausiojo Teismo isaiskinimai apie tai, kad tiek
vieSo atlikimo teisé, tiek vieso paskelbimo teisé yra iSimtiné ir savaime
turtiné. Treciame skyriuje nagrinéjamas dainy autoriy teisiy jgyven-
dinimo klausimas - Lietuvos Respublikoje vykusio ,,Didziojo Seimos
gynimo mar$o“ atvejis, kuris atskleidzia dainy autoriy teisiy j jy karyba
probleminius aspektus. Tiriama, ar autoriams priklauso teisé j atlyginima
nepriklausomai nuo to, ar renginys mokamas, ar nemokamas.

Reik$miniai zodziai: vieSasis paskelbimas, iSimtinés autoriy teisés,
autoriaus turtinés teisés, asmeninés neturtinés autoriaus teisés, autorinis
atlyginimas, kolektyvinis administravimas.
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Ivadas

Siuo metu po Lietuvoje pagarséjusio jvykio apie viesa paskelbima
reikia kalbéti vis daugiau. Vieso paskelbimo sgvoka yra jtvirtinta Autoriy
teisiy ir gretutiniy teisiy jstatyme. Vieso paskelbimo apibrézimas taip pat
yra pateiktas Europos Parlamento ir Tarybos direktyvoje dél autoriy teisiy
ir gretutiniy teisiy informacinéje visuomenéje tam tikry aspekty suderi-
nimo. Apie vie$a paskelbimg kalbéjo ir profesorius Vytautas Mizaras. Jo
teigimu, dél vieSo paskelbimo visuomenés nariy grupé, kuriai skirtas ka-
rinio skelbimas, visai neprivalo buti toje pacioje vietoje'. Su $iuo Vytauto
Mizaro teiginiu galima sutikti ir juo remtis kalbant apie vie§g paskelbimg.
Kalbant apie atlikéjy teises paminétina, kad jos yra turtinés ir neturtinés.
Lietuvoje atlikéjy turtinés teisés iSskiriamos j idimtines turtines teises ir
teise i atlyginima. Sios teisés yra jtvirtintos Autoriy teisiy ir gretutiniy
teisiy jstatyme. Asmeninés neturtinés atlikéjy teisés taip pat jtvirtintos
minétame jstatyme. Neturtinés teisés pripazjstamos tik paciam atlikéjui ir
yra neperduodamos bei nepaveldimos.

Tai, kad vieSas paskelbimas yra svarbus, parodo Lietuvos Auksciau-
siojo Teismo nutartys. Sio teismo nutartyse labai aiskiai ir suprantamai
iSaiskintas vie$o atlikimo, vieSo paskelbimo atribojimas nuo kity turtiniy
teisiy. Taigi darytina i§vada, kad kiekvienas $iy teisiy naudotojas turi gau-
ti autoriaus ar jo jgalioto asmens sutikima, o kiekvienas dainy autorius
turi teise j autorinj atlyginima. Tai patvirtino 2021 metais Lietuvoje vy-
kusio ,,DidZiojo Seimos gynimo mar$o” jvykiai, kurie parodé, kad, norint
renginiuose vie$ai naudoti kirinj, biitina su asociacija sudaryti sutartj
dél vieso kitriniy naudojimo. Siuo straipsniu siekiama atskleisti autoriy
sukurty muzikos kariniy vieSo paskelbimo ypatumus analizuojant teori-
nius ir praktinius aspektus. Straipsnio objektas yra vieSo paskelbimo teisés
savokos jgyvendinimo analizé ir turtiniy ir asmeniniy neturtiniy teisiy
i atlikimag atlikéjams paskirstymas. Straipsnyje labiau atskleistas atlikéjy
turtiniy teisiy reguliavimas. Taip yra todél, kad asmeninés neturtinés at-
likéjy teisés neturi tiesioginés jtakos atlikéjy turtiniam statusui. O viesas
paskelbimas atsiskleidzia analizuojant kai kuriuos teorinius Sios sampra-
tos aspektus, susijusia Lietuvos Auksciausiojo Teismo praktika ir atvejo
analizei pasirinkus Lietuvoje vykusio ,,DidZiojo Seimos gynimo mar$o®
atveji. Sis renginys Lietuvoje sulauké labai didelio atgarsio. Po renginio

Vytautas Mizaras, Autoriy teisé. [ tomas (Vilnius: Justitia, 2009), 393.
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buvo pradétas ikiteisminis tyrimas dél galimai pazeisty autoriy teisiy. Vé-
liau byla pateko j Vilniaus miesto apylinkés teisma ir teismas iSaiskino,
»kad autoriams priklauso teisé j atlyginima nepriklausomai nuo, to ar ren-
ginys yra mokamas, ar nemokamas“. Taip pat teismas pasisakeé, kad j ren-
ginio sgvokg jeina mitingai ir marsai®. Sis iSaiskinimas turés jtakos ateityje
Lietuvoje vykstantiems renginiams. Tai, kad tiriamo renginio problema
kelia daug diskusijy, parodo ir Lietuvos Respublikos Seime jregistruotas
Autoriy teisiy ir gretutiniy teisiy jstatymo pakeitimo projektas?, kuriuo
siekiama keisti esamg atlikéjy turtiniy teisiy reguliavima.

Todél Lietuvos Respublikos Seimui jregistruoto projekto kontekste
batina iSanalizuoti, ar toks jregistruotas projektas nepriestarauja Berno
konvencijos dél literatiiros ir meno kariniy apsaugos® (toliau — Berno
konvencija) nuostatoms.

Tyrimo tikslas yra i$analizuoti, ar nustatytas teisés viesai skelbti ka-
rinius reguliavimas ir praktinio jgyvendinimo salygos yra atitinkamos
veiksmingai autoriy teisiy apsaugai uztikrinti.

Siekiant paminéto tyrimo tikslo keliami Sie uzdaviniai:

1. Aptarti vieSo paskelbimo sampratg nagrinéjant nacionalinj ir Eu-
ropos Sajungos jstatymy reglamentavima, taip pat aptarti autoriy turtiniy
ir asmeniniy neturtiniy teisiy jgyvendinima.

2. Jvertinti Lietuvos Auksciausiojo Teismo aktualig praktikg autoriy
turtiniy teisiy atzvilgiu.

3. I$analizuoti Lietuvoje vykusio ,,DidZiojo Seimos gynimo marso*
atvejj istiriant renginyje vie$o kiriniy naudojimo teisétumg.

Tyrimo tikslui pasiekti buvo pasitelkti keli socialiniy moksly tyri-
mams budingi metodai: dokumenty analizés, teismo praktikos analizés,
sisteminis, lyginamasis.

2 Teismas patenkino LATGA iegkinj dél neteiséto kiiriniy naudojimo DidZiojo Seimy
gynimo marso renginiuose®, latga.lt, zitiréta 2022 m. vasario 27 d., https://www.lat-
ga.lt/teismas-patenkino-latga-ieskini-del-neteiseto-kuriniu-naudojimo-didziojo-sei-
mu-gynimo-marso-renginiuose/.

> Ibid.
,,P. Grazulis sitilo leisti nemokamai ir be autoriy Zinios groti kiirinius per mitin-
gus®, diena.lt, zitréta 2022 m. vasario 28 d., https://m.diena.lt/naujienos/lictuva/
politika/p-grazulis-siulo-leisti-nemokamai-ir-be-autoriu-zinios-groti-kurinius-mitin-
gus-1055097.

,,Berno konvencija dél literattiros ir meno kiiriniy apsaugos®, Lietuvos Respublikos

Seimas, zitiréta 2022 m. kovo 20 d., https://e-seimas.Irs.It/portal/legal Act/It/TAD/

TAIS.19846.
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1. VieSumo samprata

VieSas paskelbimas yra viena i$ turtiniy savarankisky autoriaus tei-
siy. Lietuvos Respublikos Seimas priémé autoriy teisiy ir gretutiniy teisiy
jstatymga, kad apibrézty ir apsaugoty vieSo paskelbimo autoriy turétojy
teises®. Pagal Autoriy teisiy ir gretutiniy teisiy jstatyma viesas paskelbi-
mas apibréziamas kaip karinio viesas perdavimas pasitelkus jrangg ar ki-
tas priemones, jskaitant jo padaryma viesai prieinamu tokiais budais, kad
kiekvienas visuomenés narys jj galéty laisvai pasiekti individualiai pasi-
rinktu laiku ir pasirinktoje vietoje’. Sig savoka taip pat apibréZia ir 2001 m.
geguzés 22 d. Europos Parlamento ir Tarybos direktyvos dél autoriy teisiy
ir gretutiniy teisiy informacinéje visuomenéje tam tikry aspekty suderini-
mo 3 straipsnio 1 dalis®. Taigi, §i teisé apima ir atlikimg gyvai, ir tokj atli-
kimg, kuriam pasitelkiamas atlikimo jrasas ar kitos techninés priemoneés.
Tokios pacios nuomoneés laikosi ir profesorius Vytautas Mizaras. Jis teigia,
kad dél vieSo paskelbimo visuomenés nariy grupé, kuriai skirtas karinio
skelbimas, visai neprivalo biiti toje pacioje vietoje’. VieSumui pasiekti uz-
tenka to, kad visuomenés nariai turi galimybe pasiekti kairinj individualiai
pasirinktoje vietoje'. Taigi, vieSas paskelbimas autoriy turtinéms teiséms
yra labai svarbus.

1.1. Atlikéjy turtiniy teisiy reguliavimas

Atlikéjy ir autoriy teisiy grupiy teisinis reguliavimas skiriasi, nors
jos artimos viena kitai, bet jy painioti negalima. Apie atlikéjy teises gali-
ma pasakyti tai, kad jos Lietuvoje nebuvo jtvirtintos iki tol, kol jsigaliojo
1964 mety Civilinio kodekso 1994 mety redakcijos jsigaliojimo"'. Tiktai

6 ,Lietuvos Respublikos autoriy teisiy ir gretutiniy teisiy jstatymas®, Lietuvos Respu-
blikos Seimas, zitiréta 2022 m. sausio 11 d., https://e-seimas.lrs.It/portal/legal Act/It/
TAD/TAIS.81676/asr.

7 Ibid.

8 Europos Parlamento ir Tarybos direktyva 2001/29/EB 2001 m. geguzés 22 d. dél

autoriy teisiy ir gretutiniy teisiy informacinéje visuomenéje tam tikry aspekty sude-

rinimo*‘, EUR-Lex, zitiréta 2022 m. sausio 11 d., https://eur-lex.europa.cu/legal-con-
tent/LT/TXT/?uri=CELEX%3A32001L0029.

Mizaras, supra note, 1.

Mizaras, supra note, 1.

1 Lietuvos Respublikos civilinis kodeksas® 1964, Nr. 19-138; 1994, Nr. 44-805, Lie-
tuvos Respublikos Seimas, zitiréta 2022 m. sausio 24 d., https://e-seimas.Irs.1t/portal/
legal Act/It/TAD/TAIS.20466/TAIS 32070 .
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priémus Lietuvos Respublikos civilinio kodekso pakeitimus, $io kodek-
so 560 straipsnyje atlikéjams buvo nurodytos iSimtinio pobudzio turtinés
teisés. O priémus Autoriy teisiy ir gretutiniy teisiy jstatyma atlikéjams
buvo suteikta iSimtinés turtinés teisés (tai $io jstatymo 53 straipsnio 1 da-
lyje) ir teisé j atlyginima numatyta ($io jstatymo 53 straipsnio 4 ir 5 dalyse
bei 55 straipsnio 1 dalyje)'?. Taigi, i$imtiniy turtiniy teisiy leidimas ar uz-
draudimas atlikéjui naudotis, kartu ir numatant galimybe turtines teises
perleisti, yra viena i$ atlikimo ekonominés naudos vaikymosi kultarinéje
veikloje mechanizmy®. Taip yra todél, kad asmenys, kurie nori pasinau-
doti atlikimu, batinai turi ,sudaryti su atlikéju arba jam atstovaujanciu
asmeniu sutartj, kurioje paprastai uz suteiktg leidima naudotis atlikimu
ar perleista turtine teise teisiy vartotojas jsipareigoja sumokéti atlygini-
ma“'. O ,atsizvelgiant j silpnesne atlikéjy padétj deréjimesi su Zinomais,
labai profesionaliais leidéjais, atlikéjams yra suteikiama teisé j atlygini-
ma“". Siy teisiy atlikéjai niekam negali perleisti ar atsisakyti, taip pat $ios
teisés turi uztikrinti, kad atlikéjai gaus pajamy net jei perleisty iSimtines
teises kitiems asmenims. Palyginus atlikéjy ir autoriy teises $iuo aspektu
galima pastebéti, kad autoriy teisés yra ir iSimtinés turtinés (tai nustato
Autoriy teisiy ir gretutiniy teisiy jstatymo 15 straipsnio 1 dalis), ir teisé j
atlyginima, kuri numatyta ($io nurodyto jstatymo 11 straipsnio 4 dalyje,
16 straipsnio 3 dalyje)'®. Taigi, galima pastebéti, kad $iuo poziariu tarp
atlikéjy turtiniy teisiy ir autoriy turtiniy teisiy didelio skirtumo néra.
Taciau atlikéjy iSimtiniy turtiniy teisiy apimtis priklauso nuo to, kad
atlikimas gali bati nejrasytas, taip pat jtaka daro ir jraso pobudis. O auto-
riy teiséje autorius turi iSimtines turtines teises j karinj, taciau $iy teisiy
mastas nekinta atsizvelgiant j karinio jrasyma j kokia laikmeng'”. Tai to-
kia ypatybé, kuri skiria atlikéjy ir autoriy i$imtines turtines teises. Taigi,
apibréziant placiau, atlikéjy teisiy atveju ,autoriy teisiy ir gretutiniu teisiy
(jstatymo 53 straipsnio 1 dalies 1 punkte) numatyta, kad atlikéjas turi teis¢
leisti ar uzdrausti transliuoti, retransliuoti ir kitaip viesai skelbti nejrasyta

,Lietuvos Respublikos autoriy teisiy ir gretutiniy teisiy jstatymas®, supra note, 6.
Ramiinas Birstonas, Nijolé¢ Janina Matulevi¢iené ir Juraté Usoniené, ,,Atlikéjy tur-
tiniy teisiy teisinio reglamentavimo problemos Lietuvoje®, Jurisprudencija 18, 3
(2011): 996, https://ojs.mruni.eu/ojs/jurisprudence/article/view/588.

4 Ibid.

15 Ibid, 995.

,Lietuvos Respublikos autoriy teisiy ir gretutiniy teisiy jstatymas®, op. cit.
Birstonas, op. cit., 13: 999.
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atlikimg, i§skyrus atvejus, kai pats toks kaip atlikimas yra radijo ar televi-
zijos laida. Tuo tarpu atlikéjas neturi iSimtinés teisés transliuoti, retrans-
liuoti ar kitaip viesai skelbti atlikimo jraga“'®.

1.2. Asmeniniy neturtiniy atlikéjy teisiy apsauga

Asmeninés neturtinés atlikéjy teisés, kaip ir atlikéjy turtinés tei-
sés, Lietuvoje pirma karta buvo jtvirtintos 1994 metais, kai jsigaliojo
1964 mety Civilinio kodekso pakeitimy ir papildymy jstatymas. Siuo
metu asmeninés neturtinés atlikéjy teisés jtvirtintos Lietuvos Respubli-
kos autoriy teisiy ir gretutiniy teisiy jstatymo 52 straipsnyje'. Sios teisés
yra neturtinio / neekonominio pobudzio. Jos pripazjstamos tiktai pac¢iam
atlikéjui ir yra neperduodamos bei nepaveldimos. Atlikéjy neturtineés tei-
sés yra neatsiejamos nuo jy paciy asmenybés. Placiau sakant $ios teisés
yra neatsiejamos nuo atlikéjo vardo, reputacijos, garbés. Tai teisé j atlike-
jo varda, taisé j atlikimo nelie¢iamybe. Autoriy teisiy ir gretutiniy teisiy
jstatymo 49 straipsnio 2 dalis numato atlikéjy asmeniniy neturtiniy teisiy
saugojima net po jy mirties®. Taigi, Lietuvoje atlikéjy asmeninés neturti-
nés teisés saugomos neterminuotai.

2. Teisés vies$ai skelbti kiirinius praktinis
igyvendinimas

Lietuvos Auksciausiasis Teismas yra i$nagrinéjes byly, kurios tam ti-
kru aspektu susijusios su dainy vie$u paskelbimu. Bet tiesa yra tokia, kad
daug byly nepasiekia Lietuvos Auksciausiojo Teismo instancijos, nes $is
teismas atsisako priimti kasacinj skundg todél, kad kasacinis skundas nea-
titinka jam keliamy reikalavimy. Bet i$ i$nagrinéty Lietuvos Auksciausiojo
Teismo byly galima susidaryti bendrg vaizda apie dainy viesg paskelbima.

Lietuvos teismuose buvo iskeltas probleminis klausimas - kaip atskir-
ti karinio vieso atlikimo ir atgaminimo savokas. Lietuvos Auksciausiasis
teismas 2009 metais byloje Nr. 3K-3-347/2009* pasisaké dél $iy savoky

,Lietuvos Respublikos autoriy teisiy ir gretutiniy teisiy jstatymas®, supra note, 6.

Y Ibid.

20 Ibid.

,,Lietuvos Auksciausiojo Teismo 2009 m. rugséjo 28 d. nutartis civilinéje byloje Nr.
3K-3-347/2009%, ETEISMAL, zitréta 2022 m. vasario 22 d., https://eteismai.lt/byla/
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atskyrimo. Teismas nurodé, kad karinio atgaminimas skiriasi nuo vieso
kirinio paskelbimo tuo, kad kirinio atgaminimo rezultatas yra laikina
ar nuolatiné karinio kopija (Autoriy teisiy ir gretutiniy teisiy jstatymo
2 straipsnio 1 dalis, 15 straipsnio 1 dalies 1 punktas)®. Taciau reikia pa-
breézti, kad kaip vie$o paskelbimo kiiriniui, taip ir karinio atgaminimui
turi biti gautas autoriy teisiy turétojo sutikimas.

Sioje byloje 3alys buvo sudariusios licencine sutartj dél teisés viesai
atlikti muzikinius karinius, kuriems taikoma autoriy teisé ir kuriuos
autoriy teisiy kolektyvinio administravimo asociacija ,administruoja
pagal sutartis, sudarytas su atitinkamomis uzsienio $aliy autoriy teisiy
kolektyvinio administravimo organizacijomis“®. ,,Salys taip pat sudaré
licencine sutartj dél teisés viesai atlikti muzikinius karinius koncertinéms
organizacijoms, atlikéjams ir panasiai.“** O ieskovui pranesus apie kari-
niy naudojimo nutraukima, licencinés sutartys buvo nutrauktos. Taciau
gincas kilo dél to, kad ieskovas mané, jog ,atsakovas ieskovo sumokétus
pinigus jgijo be teisinio pagrindo. Grito parke buvo grojami muzikos ka-
riniai, viesai buvo leidziamos liaudies dainos, tarybiniy filmy garso ta-
keliai bei kiti muzikos kariniai, o anot ieskovo vie$ai neatlikus karinio,
atsakovas neturéjo teisés j atlyginima“*. Sioje situacijoje Lietuvos Auks-
Ciausiasis Teismas nurodé, kad teisé atgaminti yra autoriaus turtiné teisé
(pagal Autoriy teisiy ir gretutiniy teisiy jstatymo 15 straipsnio 1 dalies
1 punktg). Be to, ,intelektinés nuosavybés teiséje galioja iSimtiniy teisiy
savarankiskumo principas“®. ,Pagal §j principa, kiekviena i§imtiné inte-
lektinés nuosavybés teisé yra savarankiska bei gali buti jgyvendinta atski-
rai. Vienas i$ turtiniy intelektinés nuosavybés teisiy jgyvendinimo budy
yra atlyginimo gavimas uz turtiniy teisiy naudojimg. Taigi kiekviena ats-
kira turtiné intelektinés nuosavybés teisé sukuria teis¢ gauti atlyginima
uz jos panaudojima, nepaisant kity panasiy teisiy buvimo. Teismas pa-
zyméjo, kad vienos intelektinés nuosavybés teisés nepaneigia kity teisiy
buvimo.“?” ,Taigi, jei konkreciu atveju asmuo naudojasi autoriy teisiy, bei

110921753284352/3K-3-347/20009.
,Lietuvos Auksciausiojo Teismo 2009 m. rugséjo 28 d. nutartis civilinéje byloje Nr.
3K-3-347/2009%, supra note, 21.

22

# Ibid.
# Ibid.
3 Ibid.
% Ibid.

2 Ibid.
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gretutiniy teisiy objektais, jis turi mokeéti uz visus naudojamus objektus.“*
Siuo atveju autoriy teisiy kolektyvinio administravimo asociacija ,,rinko
jmokas uz kitomis subjektinémis teisémis nepaneigty autoriy teisiy, todél
savo kompetencijos nepazeidé®. Be to teismas pasisake, kad ,,sudarytos
sutarties pagrindu kasatorius jgijo teis¢ naudoti neribotg kariniy reper-
tuarg“”. ,Leidimas buvo visiems administruojamiems kiriniams. Salys
susitaré dél bendros kainos neribotam kariniy sgrasui, dél to dalies kainos
isskirti ir grazinti néra teisinio pagrindo“”. ,\Visi pinigai yra gauti pagal
nenugincyta sutartj ir, esant neapibréztai licencijai, negali bati vertinami
kaip gauti be pagrindo (CK 6.237 straipsnis)“*'. ,Esant sudarytai tokiai
sutarciai aplinkybé, kad kai kurie atsakovo viesai atliekami kariniai yra
nebesaugomi, nesudaro pagrindo atskirti bei sumazinti sutartimi sutarta
mokeéting sumg“*?. Teiséjy kolegija padaré isvada, kad $ie ieSkovo i§sakyti
argumentai teisiskai nepagristi.

Kitoje Lietuvos Auksciausiojo Teismo byloje buvo sprestas klausimas
»dél teisés normy, kurios reglamentuoja atsakomybe uz muzikos kariniy,
priskirty prie autoriy teisiy objekty, naudojima, nesudarius sutarties su
autoriais ar jy teisiy peréméjais, aiskinimo bei taikymo™ . Pasitvirtino
faktas, kad UAB ,Masada® t. y. ,atsakové, neturédama autoriy leidimo,
naudojo karinius, tas, kad atsakové 2012 m. nepageidavo sudaryti sutar-
ties su asociacija LATGA®*. Teismas nagrinétoje byloje ,pazyméjo, kad
viesbuciy atliekamas signalo i$platinimas viesbuc¢iy kambariuose gyve-
nantiems klientams per televizorius, nepaisant gaunamo signalo translia-
vimo technikos, yra viesas paskelbimas“”. Taip pat teismas nurodé, kad
savaime aplinkybé, jog byla nagrinéje pirmosios ir apeliacinés instancijos
teismai konkreciu atveju muzikos kiariniy transliacijas ir retransliacijas
per televizijos kanalus kvalifikavo kaip atlikima, bet ne kaip paskelbima,

® Ibid.
¥ Ibid.
30 Ibid.
31 Lietuvos Respublikos civilinis kodeksas. Sestoji knyga. Prievoliy teisé*, Infolex,

zitréta 2022 m. vasario 22 d., https://www.infolex.It/teise/Default.aspx?id=7&i-
tem=doc&Aktold=12755.

2 Jbid.

3 Lietuvos Auksc¢iausiojo Teismo 2015 m. spalio 16 d. nutartis civilinéje byloje Nr.
3K-3-534-916/2015“, ETEISMAL, Zzitiréta 2022 m. vasario 24 d., https://eteismai.lt/
byla/69970917275018/3K-3-534-916/2015.

#* Ibid.

3 Ibid.
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neturi esminés reik§meés sprendziant kilusj gin¢a*. Vien dél to, kad ,tiek
vieso atlikimo teisé, tiek vieSo paskelbimo teisé yra isimting, ir kiekvie-
nas naudotojas turi gauti autoriaus arba jo jgalioto asmens sutikimg“’. O
»kolektyvinio teisiy administravimo subjektas (LATGA) turi teis¢ admi-
nistruoti tiek vieso atlikimo, tiek vie$o paskelbimo teises**® ir tai nurodo
Autoriy teisiy ir gretutiniu teisiy 65 straipsnio 2 dalies 1 ir 2 punktai®.

3. Autoriy teisiy jgyvendinimas: Lietuvos atvejo
analizé

Lietuvos Respublikoje veikia dvi organizacijos - Lietuvos gretutiniy
teisiy asociacija (toliau — AGATA) ir Lietuvos autoriy teisiy kolektyvinio
administravimo asociacija (toliau - LATGA). Sios organizacijos isduoda
vieso atlikimo licencijas tam, kas nori viesai naudoti daing, taip pat renka
ir paskirsto $iy asociacijy nariams autorinj atlyginimg. AGATA ir LATGA
taip pat prizitri autoriy teises stebédami viesus pasirodymus ir pareiskia
ieskinius galimiems pazeidéjams.

Dainy vieso paskelbimo pazeidimai Lietuvoje buvo jzvelgti neseniai
pla¢iai nuskambéjusiame renginyje ,,Didysis Seimos gynimo margas®
Portale ,,Delfi.lt“ rasyta, kad $io renginio metu daug Lietuvos atlikéjy
uzdraudé groti savo dainas®. Be to, visos dainos renginio metu skambéjo
nelegaliai, nes renginio organizatoriai nebuvo sudare sutarciy su asociaci-
jomis AGATA ir LATGA*. Taigi LATGA kaip ieskové kreipési j Vilniaus
miesto apylinkeés teismg dél neteiséto muzikos kariniy panaudojimo. Kaip
nurodoma oficialiame LATGA puslapyje, teisme jiems pavyko jrodyti, kad
autoriams priklauso teisé j atlyginimg nepriklausomai nuo to, ar renginys
yra mokamas, ar nemokamas*. Pa¢ios LATGA teigimu, teismas pazyméjo

% Ibid.
7 Ibid.
# Ibid.

¥ Lietuvos Respublikos autoriy teisiy ir gretutiniy teisiy jstatymas®, supra note, 6.

,.DidZiojo Seimos gynimo mar$o* organizatoriai draudimy nepaiso: renginio metu
neteisétai skamba lietuviy autoriy dainos®, Delfi.lt, zitiréta 2022 m. vasario 27 d.,
https://www.delfi.lt/veidai/zmones/didziojo-seimos-gynimo-marso-organizato-
riai-draudimu-nepaiso-renginio-metu-neteisetai-skamba-lietuviu-autoriu-
dainos.d?id=87202391.

4 Ibid.

42 Teismas patenkino LATGA ieskinj dél neteiséto kiiriniy naudojimo DidZiojo Seimy
gynimo mars$o renginiuose*, supra note, 2.
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ir tai, kad renginio sgvoka yra labai plati ir apima mitingus, marsus, dél to
nepanaikina teisés j autorinj atlyginima*. Remiantis teismo isaiskinimu
galima jzvelgti tai, kad vie$o karinio skelbimo reguliavimas yra veiksmin-
gas siekiant uztikrinti autoriy teisiy apsauga.

Po Vilniaus miesto apylinkés teismo sprendimo dél neteiséto kari-
niy naudojimo ,,DidZiojo Seimy gynimo mar$o“ renginiuose buvo i$sa-
kyta jvairiy nuomoniy. Portale ,,Diena.lt“ rasyta, kad Lietuvos Respubli-
kos Seimo narys tokiu teismo sprendimu buvo nepatenkintas ir teismo
sprendima vertino neigiamai, todél Seime jregistravo Autoriy teisiy ir
gretutiniy teisiy jstatymo pakeitimo projekta*. Straipsnio autoré nepri-
taria tokiai pasitlytai jstatymo pataisai. Manytina, kad kiekvienas dainy
karéjas, atlikéjas turi teise ir laisve laisvai rinktis nori ar nenori, kad jo ka-
ryba skambéty jvairiuose renginiuose. Taip pat teigtina, kad toks Lietuvos
Respublikos Seime jregistruotas projektas neatitinka Berno konvencijos
nuostaty. Sios konvencijos 3 straipsnio 3 dalyje nustatyta, kad norint vie-
$ai skelbti kirinj batinas autoriaus sutikimas®. Ne veltui autoriy turtinés
teisés yra gerbtinos, saugomos ir uz jas autoriai gauna autorinj atlyginima.

ISvados

VieSas paskelbimas kaip samprata yra jtvirtinta teisés aktuose naci-
onaliniu ir Europos Sgjungos lygiu jvairiomis formuluotémis, kurias i$-
plecia teismai. Nacionaliniuose jstatymuose nustatyta, kad viesas paskel-
bimas yra taip pat atlikéjy turtiné teisé. O turtinés autoriy teisés yra ir
iSimtinés turtinés teisés. Be to, galima pastebéti, kad autoriai turi ir ne-
turtines teises, kurios apima teise j atlikéjo varda, atlikimo nelieciamybe.

Jvertinus Lietuvos Auksciausiojo Teismo aktualia praktika
konstatuotina, kad teismas argumentuotai iSaiskino, kad viesas atlikimas
ir atgaminimas yra turtinés teisés. O kiekviena atskira turtiné intelektinés
nuosavybés teisé sukuria teise gauti atlyginimg uZz jos panaudojima,
nepaisant kity panasiy teisiy buvimo. Be to, teismas tiksliai argumentavo,
kad vieso atlikimo ir vieSo paskelbimo teisés yra i$§imtinés, o kiekvienas
naudotojas turi gauti autoriaus ar jo jgalioto asmens sutikimg.

$ Ibid.
4 P. Grazulis sitlo leisti nemokamai ir be autoriy Zinios groti kuirinius per mitingus®,
supra note, 4.

4 Berno konvencija dél literattiros ir meno kiriniy apsaugos®, supra note, 5.
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Lietuvoje vykusio ,,DidZiojo Seimos gynimo mar$o“ atvejo analizé at-
skleidé, kad norint renginiuose viesai naudoti karinj reikia su asociacija
sudaryti sutartj dél vieso kiriniy naudojimo. Taip dainy autoriai nelieka
nuskriausti ir uz savo karyba, turtines teises gauna autorinj atlyginima.
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Abstract. The aim of this article is to reveal the peculiarities of the
public announcement of musical works created by authors, analyzing the
theoretical aspects, related case law, and revealing a specific case that has
taken place in Lithuania. The first chapter presents the concept of public-
ity. It is also explained that the groups of performers’ and authors’ proper-
ty rights are different. This article deals with the regulation of performers’
property rights and the protection of the personal rights of non-perform-
ers, as well as the issue of entrenchment in national legislation, whilst
examining some of the practical aspects of public announcement. The ex-
planations of the Supreme Court of Lithuania are presented. In particu-
lar, the explanations of the Supreme Court of Lithuania delineate how the
court delimits the concepts of public performance of a work and repro-
duction of a work. Furthermore, the explanations of the Supreme Court
of Lithuania that both the right of public performance and the right of
public announcement are exclusive and in themselves property are con-
sidered. The third chapter deals with the implementation of song cop-
yright by studying the case of the “Great Family Defense March” in the
Republic of Lithuania, which reveals problematic aspects of song authors’
rights to their work, such as whether authors are entitled to remuneration
regardless of whether the event is paid or free.

Keywords: public announcement, exclusive copyright, authors’
property rights, personal non-property copyright, royalties, collective
administration.
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Abstract. In the current global climate, including the active devel-
opment of financial markets, stock trading, and the emergence of new
technologies such as social media, many stocks favored by retail investors
have experienced significant price volatility. This paper aims to outline
the theoretical framework of securities market regulation and to propose
some improvements. It also reviews the various theories and practices
that are used to analyze securities market regulation globally. This re-
search describes the emergence of securities as a financial instrument. In
the scope of the abovementioned, differences between the legal regulation
of securities and the scientific definitions of researchers are observed. The
author provides a comparative description of approaches to defining the
concept of securities in common law and civil law countries.

Keywords: security, financial market, property rights, obligations,
right of claim.
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Introduction

The issue of defining the nature of securities has been an object of
intense discussion for scholars from around the world. This discussion
has persisted from the sixteenth-seventeenth century, when the first pro-
totype securities began to appear, until today, where securities are not just
financial instruments that serve to accumulate finance around a particular
project. Today, as financial markets, investments, and global corporations
have become integral parts of people’s lives, securities need to be clearly
defined and regulated by national legislation.

The purpose of this research is to consider the legal definitions of
securities from the legislation and research of civil law and common law
countries, and to conduct a comparison between these definitions and the
legal regulation of securities.

A brief history of the emergence of securities

The first securities to appear were governmental. During this period,
states began to issue and place securities both domestically and abroad in
order to attract additional funds necessary to cover the deficit of funds for
state needs.'

In Belgium, in 1531, the first stock exchange appeared in the city of
Bruges, as a result of the development of securities. The advent of secu-
rities led to the need to form a market in which they could be traded.
The second well-known exchange where securities were traded was the
Antwerp exchange, where government securities were placed. The Ne-
therlands was one of the first countries to establish joint stock companies
and exchanges in their traditional sense. In addition, the country was an
innovator in creating elements of the modern financial system, in parti-
cular introducing: the creation of a public debt market; a money market;
a central bank with an extensive system of commercial banks; and the
issuing of ordinary shares that were in free circulation. The stock market
formed in the Kingdom of the Netherlands is historically considered to
be the first securities market in its modern sense. The real achievement of
Amsterdam in the development of the stock market was in the formation
of new methods of securities trading. In seventeenth—eighteenth century
England, joint-stock companies began to appear, and their shares were

! Enena bopucosna Cmapooybyesa, Poinok yennvix Oymae: yueonnk (Mocksa: 1]

«DOPYM»: UHDPA-M, 2018).
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traded on the London Stock Exchange, which was created in 1773.

Definitions of securities in the scope of scientists

Approaches to defining the concept of securities according to Euro-
pean and US scholars

There are various approaches to defining securities. In the university
textbook Investments, by Jeftery V. Bailey, Gordon ] Alexander, and Wil-
liam E Sharpe, a security is defined as “a piece of paper that is evidence
of ownership”” Such a security can be transferred to another investor who,
in this case, together with the security, acquires all rights and obligations
under it.”

According to Gareth D. Myles, a security can be defined as “a legal
contract representing the right to receive future benefits under a stated set
of conditions” This approach is based on the concept by which a physical
form of security is a piece of paper defining property rights.?

Fabozzi and Peterson give another definition of securities as a docu-
ment that gives the owner a “claim on future cash flows™ These authors
also point out that securities can take physical form, as a piece of paper
such as a bond, but can also exist as an entry in a register (for example, a
computer record).

Approaches to defining the concept of securities according to Eastern
European scholars

According to E.B. Starodubtseva, securities are a special kind of pro-
duct that act as a title of ownership or a promissory note that give the right
to receive income and are circulated on the market.

Ukrainian scholar Yavorska gives another definition of securities:

“A security is a document of the prescribed form with the relevant de-
tails, certifying monetary or other property rights, defines the relationship
between the issuer of the security (the person who issued the security)
and the person entitled to the security, and provides for the fulfillment of
obligations under such security, as well as the possibility of transferring

2

Bailey Jeffery V, Gordon J Alexander and William F. Sharpe, /nvestments (Prentice
Hall College Div, 1994).

Gareth D. Myles, Investments Analysis, (2003), https://people.exeter.ac.uk/gdmyles/
Books/IA.pdf.

Frank J. Farbozziand, Pamela P. Peterson, Financial Management and Analysis (Jon
Wiley & Sons Inc., 2003).
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rights to the security and rights under the security to others.

The most comprehensive definition of securities is proposed by V.L.
Yarotsky:

“Securities are paper documents expressed in documentary or
non-documentary form with obligatory requisites or accounts made by
the custodian, which have a special instrumental purpose (object-instru-
ment) in the mechanism of legal regulation of issuance-certification re-
lations, legitimize the authorized person and the right holder, certify its
substantively standardized property rights, the order of origin, transfer,
implementation, restoration and protection of which is determined by the
legal regime of negotiable objects of civil rights of normatively defined
types and groups and specified by the issuer in its unilaterally authorized
transaction (the form of which is paper document or global certificate,
depending on the form of their issue and circulation) and terms of issue”®

Scientists identify a number of reasons for classifying securities as
movable property:

1) securities testify to the preemptive right to acquire property values
- “things” in the narrow sense, or money;

2) securities themselves exist in the form of material objects (paper
documents);

3) there exists a close relationship between securities and the rights
they certify;

4) this connection is of such a nature that the method of transfer of
rights certified by the security is clearly similar to one of the methods of
transfer of property rights (both can be done through a material object - a
document or thing, respectively).

Among the given examples of the definition of the concept of secu-
rities in the scientific works of scientists, lawyers, and economists from
Ukraine, the USA, and the Russian Federation, it is possible to identify
common features and obvious differences.

The concept provided by Jeftery V. Bailey, Gordon J. Alexander, and
William E Sharpe does not include the division into documentary and
non-documentary forms of securities, while Fabozzi, Peterson, and V. L.
Yarotsky distinguish such forms.

5 Ounekcannpa CrenaniBHa S[Bopcbka, [IpaBoBe peryaroBaHHs 00iry [iHHHX Marepis:
Haru ([Tociouuk, JIbBiB, 2015), 336.

¢ Biraniii Jleonigosuu Apoysxuii, LliHHI nanepy B MexaHi3Mi MpaBOBOrO peryIFOBaHHs
MaifHOBUX BigHOCHH: MoHnorpadis (Xapkis: [Ipaso, 2006), 544.
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According to American scholars, the concept of securities indicates a
document that gives the right to claim. In concurrence with the opinion
expressed by Z.V. Romovska, it should be noted that a person can dispose
of property rights at their own discretion, and that some may pass to heirs,
while personal non-property rights have a different nature, primarily be-
cause the person cannot give them up.” Therefore, this concept of property
will include only property claims which belong to property rights.

Ukrainian scholars, on the other hand, consider securities as docu-
ments that certify the property rights of a person as the owner of securi-
ties. This approach to the definition of Ukrainian scientists, in the opinion
of this author, has both positive and negative consequences. On the one
hand, such definitions are quite clear and precise, which indicates a uni-
fied approach to the definition. On the other hand, the very fact that the
definitions of other scholars point to other features of securities in their
concepts indicates not only a difference in understanding of the concept
of securities, but also that this difference can be embodied and transfor-
med into a more holistic and working notion.

Analysis of legislation defining securities

Civil law countries

A good example of the implementation of more concepts is current
legislation in the field of financial regulation as stipulated by different co-
untries. When considering and comparing the legal definitions of coun-
tries with a private law system and countries with a common law system,
it is also worth noting differences in the definition of securities in Europe-
an and post-Soviet countries.

In Ukrainian legislation (Law of Ukraine “On Securities and Stock
Market” No. 3480-15 of February 23, 2006), the concept of a security is
defined as:

“A document of the prescribed form with the relevant details, certi-
fying monetary or other property rights, defines the relationship between
the issuer of the security (the person who issued the security) and the per-
son entitled to the security, and provides for the fulfillment of obligations
under such security paper, as well as the possibility of transferring rights

7

Tsyvilnyy Codeks Ukrainy: Naukovo praktychnyy Komentar (Kyiv: Istyna, 2004),
236.
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to the security and rights to the security to others.™®

This definition has many features in common with the concepts con-
sidered, which are used by Ukrainian scientists in their works. According
to the Law of Ukraine “On Securities and the Stock Market”, it is stated
that securities exist in electronic (electronic securities) and paper (paper
securities) forms, and that they are recognized in both forms as docu-
ments certifying the ownership of certain property, including funds.

The Civil Code of the Republic of Kazakhstan defines the concept of
securities more succinctly than the earlier examples. In accordance with
this definition, a security is a set of certain records and other designations
certifying property rights. Further, the Civil Code contains provisions de-
fining an exhaustive list of documents that relate to securities, including:
shares, bonds, and other types of securities determined in accordance
with this Code and other legislative acts of the Republic of Kazakhstan.’

The Civil Code of the Russian Federation contains the following de-
finition of the concept under consideration: “Securities are documents
that meet the requirements established by law and certify obligations and
other rights, the exercise or transfer of which is possible only upon pre-
sentation of such documents (documentary securities).”" If we consider
the differences between this definition and the one contained in the Civil
Code of the Republic of Kazakhstan, several points can be noticed. The
Civil Code of the Russian Federation applies a broader concept to what
rights a security certifies. In this case, the security certifies obligations and
other rights, while the provision contained in the Civil Code of the Repu-
blic of Kazakhstan includes only property rights. Accordingly, it can be
concluded that the legislator of the Republic of Kazakhstan includes in
the concept of property rights and the definition of securities other types
of rights that are certified by the document, but at the same time discloses
them in parts 1.1-3 of the Civil Code.

Common law countries

Definitions that can be found in the law of countries with common
law systems have common features and differences with those listed abo-

8 “Law of Ukraine “On Securities and Stock Market”, National Securities and Stock

Market Commission, https://www.nssmc.gov.ua/en/regulations/.

“I'paxxnanckuii kogekce Pecrryomikn Kazaxcran. Konexc Pecriy6imkn Kazaxcran ot
27 nexadps 1994 roga Ne 268-XII1”, https://adilet.zan kz/rus/docs/K940001000 .
“I'paxxnanckmii kogeke Poccuiickoit @eneparuu (K PD) 30 Hos6ps 1994 rona
N 51-®3”, https://docs.cntd.ru/document/9027690.
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ve. When analyzing examples of definitions of securities in countries with
common law systems, certain features stand out. Definitions which direc-
tly list the types of documents that are called securities, but which do not
go into the legal characteristics of such documents, prevail — similarly to
the examples of definitions from civil law countries. The first example to
consider is the concept used in US law.

The definition of security according to the Securities Exchange Act
of 1934 (USA) is:

“Any note, stock, treasury stock, bond, debenture, certificate of inte-
rest or participation in any profit-sharing agreement or in any oil, gas, or
other mineral royalty or lease, [...] or in general, any instrument common-
ly known as a “security”; [...] but shall not include currency or any note,
draft, bill of exchange, or banker’s acceptance which has a maturity at the
time of issuance of not exceeding nine months, exclusive of days of grace,
or any renewal thereof the maturity of which is likewise limited.”"

The definition contained in the US Act is very extensive and contains
an exhaustive list of documents that may be called securities, as well as
documents that may not be referred to as securities. At the same time, ho-
wever, the legislator gives some freedom of definition, applying the legal
construction: “or in general, any instrument commonly known as a ‘secu-
rity.” This approach, in the view of this author, has a positive effect on the
development of the securities market in such a way that, in case of dispute
in opinions on the definition of a document that is not included in the
exhaustive list in the Act as a security, courts may act at their discretion.

According to the Canadian Securities Act, the term “security” “inclu-
des any document, instrument or writing commonly known as a security;
any document constituting evidence of title to or interest in the capital,
assets, property, profits, earnings or royalties of any person or company
[...]7"

The Canadian approach to defining the term securities has simila-
rities to those used by Ukrainian scholars and Ukrainian law. The right
to be protected is inextricably linked with the right to a security, which
embodies monetary rights, other property rights, and non-property rights
in cases determined by law. In his study, V. I. Gostyuk notes that the sys-

1 “Securities Exchange Act of 1934, Cornell Law School, access 27 March 2022,
https://www.law.cornell.edu/wex/securities_exchange act of 1934.

12 “Securities Act, R.S.0. 1990, c. S.5”, Ontario, access 27 Marc 2022, https://www.
ontario.ca/laws/statute/90s05.
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tem of rights that can be attested by securities includes, individually or in
combination, property, binding, and membership (management) rights.
As further specified in the Canadian definition of securities:

“[...] a bond, debenture, note or other evidence of indebtedness or
a share, stock, unit, unit certificate, participation certificate, certificate of
share or interest, preorganization certificate or subscription”*?

The legislation of the United Kingdom does not provide an exact de-
finition of the term security or securities, but there is a definition, which
is used in different sources, provided by the Financial Conduct Authority
(FCA) - a financial regulatory body in the United Kingdom which “regu-
lates financial firms providing services to consumers and maintains the
integrity of the financial markets in the United Kingdom.”*

“[...] the term ‘security” applies only to equities, debentures, alterna-
tive debentures, government and public securities, warrants, certificates
representing certain securities, units, stakeholder pension schemes, per-
sonal pension schemes, rights to or interests in investments, and anything
that may be admitted to the Official List"

The FCA is an independent authority that funds the collection of
contributions to the organization for regulation.

As can be seen, for countries with a common law system, the legis-
lation defining the concept of securities mostly contains exhaustive lists of
specific documents relating to securities. One of the broadest definitions,
and therefore a broader list of documents, is contained in the Indian Se-
curities Contracts (Regulation) Act, 1956. This act provides the definition
of securities (according to clause (h) of the section 2) as: “shares, scrips,
stocks, bonds, debentures, debenture stock or other marketable securities
of a like nature in or of any incorporated company or other body corpora-
te; derivatives which includes: a contract which derives its value from the
prices, or index of prices, of underlying securities; a security derived from
a debt instrument, share, loan, whether secured or unsecured, risk [...]”*¢

13 “Securities Act, R.S.0. 1990, c. S.5”, supra note, 12.

4 Vina Gonzalo, “U.K. Scraps FSA in Biggest Bank Regulation Overhaul Since 19977,
BusinessWeek, June 16, 2010.

15 FCA Handbook, Financial Conduct Authority, cited from: “Security (finance)”, Wi-

kipedia, access 27 March 2022, https://en.wikipedia.org/wiki/Security (finance).

“Securities Contracts (Regulation) Act, 1956”, Securities and Exchange Board of

India, access 27 March 2022, https://www.sebi.gov.in/legal/acts/apr-2021/securities-

contracts-regulation-act-1956-as-amended-by-the-finance-act-2021-13-0f-2021-w-

e-f-april-1-2021-_49750.html.
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Securities are a type of commodity that have no value, compared to
the general understanding of the concept of a commodity (except for the
resources used on their production, transportation, etc.), which has a con-
sumer value and represents the right to receive the spent part of the profit.

One of the key issues in understanding the relationship between mo-
netary and productive factors in economic development is the question of
the role of the securities market as ownership of the means of production
as the basis of the method of production. Relationships arising from the
issue and placement of securities, as well as their purchase and sale, medi-
ate the movement of loan capital, reflecting the process of production and
the appropriation of surplus value.

This means that an analysis of the changes taking place in the func-
tioning of the securities market shows that it retains its essence as an im-
portant element of the economy, serving the processes of mobilization,
concentration, and redistribution of monetary capital.

Conclusion

Examples and comparative analysis of the definitions contained in
the legislation of countries with general and civil legal systems demons-
trate the approaches of scholars from different countries to the definition
of securities. Both similar and distinctive features of these definitions can
be highlighted. In countries with common law systems, the legislation de-
fining the concept of securities mostly contains exhaustive lists of specific
documents relating to securities.

The functioning of the securities market retains its essence as an im-
portant element of the economy, serving the processes of mobilization,
concentration, and redistribution of monetary capital. Relationships ari-
sing from the issue and placement of securities, as well as their purchase
and sale, mediate the movement of loan capital, reflecting the process of
production and the appropriation of surplus value.

To conclude, the certainty of legislative regulation in terms of secu-
ring and guaranteeing rights to securities, ensuring transparency and cla-
rity in fixing these rights, and streamlining the activities of participants
should be made a priority in order to achieve maximum efficiency of the
securities market and to promote stock market trading.
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Santrauka. Straipsnyje teoriniu ir praktiniu bidu analizuojamas
bendryjy asmens duomeny reglamentas, kuriuo grindZiama asmens
duomeny subjekty teisé j teiséta, saziningg, ir skaidry jy asmens duomeny
valdyma ir tvarkyma, vienodai aukstu lygiu uztikrinant visapusiska
konfidencialumg. Teisé | asmens duomeny apsauga - teisé j privatuma,
butent Europos Sajungos priimtas bendryjy duomeny apsaugos reglam-
entas apima asmens duomeny subjekty teises ir jas visapusiskai iSplecia.
Siame straipsnyje autoré aptaria pagrindines asmens duomeny subjekto
teises  asmens duomeny apsaugg ir analizuoja asmens duomeny valdyto-
ju ir / ar tvarkytojy pazeidimus socialiniuose tinkluose, nepakankama jy
apsaugg ir nejgyvendinto reglamento ypatumus, kurie atsispindi autorés
analizuojamuose bendryjy duomeny apsaugos reglamento didziausiuose
pazeidimuose Europos Sagjungos ir Lietuvos mastu. Tik tinkamas ir visa-
pusiskas reglamento jgyvendinimas gali apsaugoti asmens duomeny sub-
jektus nuo pazeidimo j privatuma, o asmens duomeny valdytojus ir / ar
turétojus nuo reglamento pazeidimuy.

Reik$miniai ZodzZiai: asmens duomeny subjektas, asmens duomeny
valdytojas, asmens duomeny tvarkytojas, bendryjy duomeny apsaugos
reglamentas, socialiniai tinklai.
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Ivadas

Bendryjy duomeny apsaugos reglamento tikslas yra apsaugoti as-
mens duomeny subjektus nuo bet kokio masto pazeidimo j privatuma.
Reglamentas apima rinkodaros ir net elgesio analizés teisés j privatuma
uztikrinimg. Tai aktualiausia yra socialiniy tinkly vartotojams siekiant
juos apsaugoti nuo asmens duomeny valdytojy ir tvarkytojy pazeidimy.

2016 m. balandzio 27 d. buvo priimtas Europos Sajungos bendryjy
apsaugos duomeny reglamentas, o Salyse narése reglamentas perkeltas j
nacionaling teis¢ ir pradétas taikyti nuo 2018 m. geguzés 25 d. Lietuvo-
je reglamentg jgyvendina Valstybiné asmens duomeny inspekcija, kurios
tikslas yra priimti ir nagrinéti reglamento pazeidimus Lietuvoje.

Pagrindiniai reglamento tikslai yra tai, kad Europos Sajungos vals-
tybés narés vienodai ir aukstu lygiu gebéty apsaugoti asmens duomeny
subjektus ir remdamosi reglamentu uztikrinty jy teises ir privatuma taip
siekiant stiprinti subjekty teises. Teisétumo, saziningumo, skaidrumo ir
konfidencialumo principai yra pamatiniai reglamento principai, kuriais
grindziami asmens duomenys kaip saugoma vertybé ir teisé j privatuma.

Siekdama uztikrinti asmens duomeny apsaugg socialiniuose tinkluo-
se nuo galimy pazeidimy j asmens teis¢ i privatuma ir kibernetiniy ataky,
kuriy padariniai yra didelio masto, ir norédama iSvengti tokiy pazeidimy
Europos Sajunga jpareigojo nares jgyvendinti reglamentg nacionalinéje
teiséje siekiant apsaugoti asmens duomeny subjektus.

Sio mokslinio straipsnio aktualumas siejamas su bendrojo duomeny
apsaugos reglamento naujumu ir aktualumu, taip pat jgyvendinimu sie-
kiant apsaugoti socialiniy tinkly vartotojus.

Sio mokslinio straipsnio tikslas yra i§analizuoti bendryjy duomeny
apsaugos reglamento taikyma asmens duomeny subjektams socialiniuose
tinkluose ir iSanalizuoti didziausius reglamento pazeidimus Europos Sa-
jungos ir Lietuvos mastu.

Sio mokslinio straipsnio uzdaviniai:

1. atskleisti bendryjy duomeny apsaugos reglamento principy uzti-
krinima;

2. aptarti asmens duomeny subjekto apsauga socialiniuose tinkluose;

3. iSanalizuoti didziausius bendryjy duomeny apsaugos reglamento
pazeidimus Europos Sajungoje ir Lietuvoje.

Sio mokslinio straipsnio objektas yra bendryjy duomeny apsaugos
reglamento sukurtos teisés i asmens duomeny apsauga ir duomeny tvar-
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kyma socialiniuose tinkluose.

Moksliniame straipsnyje taikyti $ie teoriniai ir empiriniai metodai:
lingvistinés ir lyginamosios analizés metodai pasitelkti siekiant atskleisti
bendryjy duomeny apsaugos reglamento teorinius ypatumus; nagriné-
jant, kokiais teisés principais grindziama asmens duomeny apsauga, tai-
kyti loginis-analitinis ir sisteminés analizés metodai. Loginis-analitinis ir
sisteminés analizés metodai taip pat pasitelkti apibendrinant teisés akty ir
teisés doktrinas, mokslinj straipsnj, atskleidziant skirtingy teisés normy
santykj, pagrindines problemas ir formuluojant isvadas.

1. Bendryjy duomeny apsaugos reglamentas

Atsizvelgiant j pasaulyje vykstancius socialinius poky¢ius dél asmens
duomeny rinkimo, jy naudojimo ir prieinamumo, Europos Parlamentas
ir Europos Sgjungos Taryba 2016 m. priémé nauja reglamentg — ben-
dryjy duomeny apsaugos reglamentg (toliau - BDAR) 2016/679, kuriuo
panaikino ES direktyva 94/96/EB dél asmeny apsaugos tvarkant asmens
duomenis ir dél laisvo tokiy duomeny judéjimo, kuria buvo grindziamas
asmens duomeny tvarkymas ir jy judéjimas.

Naujasis reglamentas j valstybiy nariy nacionaling teis¢ buvo per-
keltas 2018 metais. Jo tikslas yra apsaugoti teisinj gérj — fizinius asmens
duomenis. Bitent $iuo reglamentu siekiama uztikrinti vienodo ir auksto
lygio fiziniy asmeny apsaugg nuo duomeny turétojy ir valdytojy. Remian-
tis tuo, kas iSdéstyta reglamente, duomeny valdytoju yra laikomas fizinis
arba juridinis asmuo, agentiira, valdzios jstaiga, kurie nustato duomeny
tvarkymo tikslus ir priemones. Duomeny tvarkytojas nuo duomeny val-
dytojo skiriasi tuo, kad tvarkytojas duomeny valdytojo vardu tvarko as-
meninius duomenis. Pabréztina yra tai, kad BDAR néra taikomas tada,
kai asmuo tvarko asmeninius duomenis vykdydamas tik asmenine, namy
tikio priezitros veiklg, nes toks asmuo néra duomeny tvarkytojas ar val-
dytojas ir nesuteikia jokiy priemoniy asmens duomeny tvarkymui'.

Duomeny valdytojai ir tvarkytojai, norédami teisétai valdyti ir tvar-
kyti asmeny duomenis, privalo gauti asmens duomeny turétojo sutikima,

! ,,2016 m. balandzio 27 d. Europos Sajungos Reglamentas (ES) 2016/679 dél fiziniy
asmeny apsaugos tvarkant asmens duomenis ir dél laisvo tokiy duomeny judéjimo®,
EUR-Lex, zitiréta 2022 m balandzio 7 d., https://eur-lex.europa.eu/legal-content/LT/
TXT/?uri=celex%3A32016R0679.
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kad jis sutinka, jog jo asmens duomenys bty tvarkomi ir valdomi batent
$io fizinio ar juridinio asmens ar kitos jstaigos ar organizacijos, — butent
tokia prievolé yra jtvirtinta BDAR 7 straipsnyje. Taciau svarbus aspektas —
asmens sutikimas turi buti suteiktas tokia forma, kad asmens duomeny
valdytojas gebéty jrodyti tokio sutikimo fakto buvimg. Tai reiskia, kad
zodinis asmens sutikimas néra toks sutikimas, kurj esant batinybei baty
galima jrodyti, nebent tai fiksuotomis rysio priemonémis uzfiksuotas as-
mens sutikimas valdyti jo asmens duomenis.

2. Socialiniai tinklai ir asmens duomeny apsauga

Socialiniai tinklai - tai bendruomené, tarpusavyje susijusi tam tikro-
mis temomis?, tai virtuali erdvé, kurioje lengva rasti aktualig informaci-
ja, naudotis tam tikromis paslaugomis. Net visos valdzios institucijos yra
gyventojams sukirusios portalus internete, kad jie galéty naudotis val-
dzios paslaugomis ar gauti aktualig informacijg neiSeidami i§ namy, vos
paspaude kelis mygtukus. Socialiniy tinkly atsiradimas ir laisvas jy pri-
einamumas lémé nuolatinj socialiniy poky¢iy virsma: kuriama daugybé
interneto puslapiy, o mobiliosios programélés tam tikra prasme ragina
visuomene vis labiau integruotis j technologijy naujoves virtualiame pa-
saulyje. Nemokamas prisijungimas, naujienos sklaidos platformos, jvairiy
bendravimo budy pasiekiamumas dazniausiai paskatina vis daugiau zmo-
niy prisijungti prie socialiniy tinkly, nes priéjimas prie socialiniy tinkly
yra lengvas, o karéjy tikslas yra orientuotas j visuomenés plétimg ir pri-
sijungima’.

Pastaruoju metu socialiniuose tinkluose yra gausu pasirinkimy, ku-
riais gali naudotis kiekvienas vartotojas. Tac¢iau dazniausiai, norint tapti
tam tikros programélés ar socialinio portalo vartotoju, reikia prisiregis-
truoti, dél to yra praSoma jvesti savo asmens duomentis, kad sistema galéty
sugeneruoti virtualig paskyrg naujam vartotojui. Nuo 2018 m., kai buvo
priimtas BDAR reglamentas, kiekvienas vartotojas turi bati supazindina-
mas su informacija dél to, kaip bus valdomi ir tvarkomi jo pateikti asmens

2 »Socialinis tinklas®“, Zodynas.vz.lt., zitiréta 2022 m. kovo 15 d., http://zodynas.vz.1t/

socialinis-tinklas.

Gintaré Sirbikyteé, ,,Ar socialinio tinklo valdytojas atsako uz §io tinklo naudotojo ne-
teisétais veiksmais padarytg zalg?, Teisés apzvalga 1,10 (2013): 30-85, https://por-
talcris.vdu.lt/server/api/core/bitstreams/20£7219d-f89f-492b-a360-43ce185fd531/
content.
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duomenys. Jis taip pat turi teis¢ paprasyti, kad asmens duomenys buty
pakoreguoti, jei jie yra neteisingi, apriboti duomeny tvarkyma, taip pat
paprasyti, kad jie buty istrinti. Batent tokios asmens teisés yra jtvirtintos
BDAR reglamente siekiant batino ir auksc¢iausio lygio asmens duomeny
saziningumo ir skaidrumo, kiek tai yra susij¢ su asmens duomeny tvar-
kymu*.

Remiantis valstybinés duomeny apsaugos inspekcijos (toliau - VDAI)
2021 m. veiklos ataskaita, nuo tada, kai buvo pradétas taikyti BDAR, as-
meny skundy dél asmens duomeny pazeidimy kasmet vis daugéja. Pavyz-
dziui 2021 m. gauti ir nagrinéti net 239 asmeny skundai. Dél $iy asmens
saugumo pazeidimy buvo paveikti 3 379 123 paskyry vartotojai. Pagrin-
dinés nustatyty pazeidimy priezastys:

1. konfidencialumo praradimas (neautorizuota prieiga ar atskleidi-
mas);

2. vientisumo praradimas (neautorizuotas asmens duomeny pakei-
timas);

3. prieinamumo praradimas (asmens duomeny praradimas, sunaiki-
nimas).

Opiausia problema - konfidencialumo praradimas. VDALI teigimu,
didesniy ar mazesniy BDAR pazeidimy vyksta nuolatos®. Remiantis Lie-
tuvos VDAI 2021 m. statistika, dazniausiai pazeidziamas BDAR 32 str.
1 p. b p., nes asmens duomeny valdytojai ir tvarkytojai negeba uztikrinti
asmens duomeny konfidencialumo, o tai lemia neteisingg techniniy prie-
moniy jgyvendinamg siekiant uztikrinti konfidencialumga.

Jvykus asmens duomeny pazeidimui, kai gali kilti reik§mingas pa-
vojus asmens duomeny turétojo teiséms ir laisvéms, asmens duomeny
valdytojas privalo nedelsdamas informuoti asmens duomeny turétoja
apie jvykusj pazeidimg. Taciau pabréztina tai, kad reglamente i$skiriamos
net trys iSimtys, kai asmens duomeny valdytojas neprivalo pranesti apie
jvykusj incidents, pavyzdziui: jeigu buvo pritaikytos auksc¢iausio lygio
techninés priemoneés, kai subjekto informacija buvo uzsifruota ir kitas as-
muo negaléty perziaréti duomeny, susijusiy su asmens duomenimis, ar

4 ,,2016 m. balandzio 27 d. Europos Sagjungos Reglamentas (ES) 2016/679 dé¢l fiziniy
asmeny apsaugos tvarkant asmens duomenis ir dél laisvo tokiy duomeny judéjimo®,
supra note, 1: 13 str.

5 ,,Valstybinés asmens duomeny apsaugos inspekcijpos 2021 m. veiklos ataskaita“,
vdai.lrv, 9, zitiréta 2022 m. kovo 16 d., https://vdai.lrv.It/uploads/vdai/documents/
files/2021%20m_%20VDAI%20veiklos%?20ataskaita.pdf.
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po pazeidimo asmens duomeny valdytojas émeési priemoniy uztikrinimo,
kad nekils pasekmiy subjekto teiséms ir laisvéms, arba informacija apie
pazeidima yra paskelbiama vie$ai, nes tai reikalauty dideliy pastangy in-
formuoti kiekvieng asmens duomeny turétoja®. Tokios islygos, jtvirtintos
reglamente, suteikia teis¢ asmens duomeny valdytojui nepranesti fakto
asmens duomeny subjektams, kad jvyko asmens duomeny pazeidimas.

3. Bendryjy asmens duomeny reglamento pazeidimai
socialiniuose tinkluose

Dél socialiniuose tinkluose nuolat vykstanéiy pazeidimy, kuriy metu
nukencia asmens duomenys, Europos Sajunga priémé naujg reglamenta.
Butent tai paskatino asmens duomeny apsaugos suvienodinimg ir auksto
lygio apsaugos reikalavimy jteisinima kiekvienoje $alyje naréje.

Nors pazeidimy vyksta nuolatos, taciau buvo isskirti 25 didziausi pa-
zeidimai socialiniuose tinkluose nuo 2019 m. Europos Sgjungos mastu.
Reik$mingiausi yra $ie keturi pazeidimai:

»Amazon Europe“ — 746 mln. eury. Nors dar vyksta apeliacinis pro-
cesas ir baudos dydis néra galutinis, taciau tai buvo didziausia kada nors
paskirta bauda uz BDAR pazeidimg’. Bauda paskirta uz BDAR 7 str. pa-
zeidimg, kone dazniausiai pasitaikantj reglamento pazeidima, kai duome-
ny valdytojai, neturédami asmens duomeny turétojy sutikimo, siuncia
jiems personalizuotg reklamg. Tokio pazeidimo buty galima i$vengti, jei
jmoneés kaupty kiekvieno asmens duomeny subjekto sutikimus personali-
zuotai reklamai gauti teisétu budu.

~WhatsApp“ - 225 mln. eury. Jmoné kaltinama pazeidusi BDAR
5 str. — padariusi su asmens duomenimis susijusiy principy - teisétumo,
saziningumo ir skaidrumo - pazeidima®. Remiantis reglamento 5 str. 2 d.,
asmens duomeny valdytojas paklista atskaitomybés principui. Tai reiskia,
kad duomeny valdytojas, pazeides reglamente jtvirtintus principus, kurie

¢ 2016 m. balandzio 27 d. Europos Sajungos Reglamentas (ES) 2016/679 dél fiziniy
asmeny apsaugos tvarkant asmens duomenis ir dél laisvo tokiy duomeny judéjimo®,
supra note, 1: 34 str.

7 Raminta Stravinskaité, ,,BDAR baudos 2021: ko galime pasimokyti?, LRT, 2022

m. sausio 10 d., https://www.Irt.It/naujienos/verslo-pozicija/692/1584663/ramin-

ta-stravinskaite-bdar-baudos-2021-ko-galime-pasimokyti.

,,25 biggest GDPR fines so far®, Tessian, 2022 m. sausio 27 d., https://www.tessian.

com/blog/biggest-gdpr-fines-2020/>.
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saugo asmens duomeny subjektus, yra teisiskai atsakingas uz pazeidima,
jei negeba jrodyti, kad buvo laikomasi visy reglamente jtvirtinty principy,
kuriy siekis yra apsaugoti asmens duomeny turétoja, kadangi subjektas,
pateikdamas savo asmeninius duomenis, turi teise j teiséta, sazininga ir
skaidry valdyma. Tuo atveju, kai socialinio tinklo valdytojas siuncia per-
sonalizuotg informacijg asmens duomeny subjektui be laisvo jo sutikimo
tokig informacijg gauti, yra pazeidziama jo asmens duomeny apsauga, ku-
rig duomeny valdytojas privalo apsaugoti.

»Google Ireland® - 9 mln. eury. Bauda skirta uz BDAR 7 str. pazeidi-
ma. ,Google“ atvejis parodo, kad interneto svetainéje, vieng kartg sutikus
su slapukais, labai sunku rasti, kur jy atsisakyti®. Taciau BDAR 21 str. yra
jtvirtinta, kad asmuo bet kuriuo metu turi teis¢ atsisakyti dél jo asmens
duomeny tvarkymo. Remiantis reglamentu, asmens duomeny subjektui
suteikta teisé atsisakyti leidimo valdyti jo duomenis net tuo atveju, jeigu
anksc¢iau asmuo ir buvo daves sutikima. Taciau toks sutikimas negali buti
laikomas kaip visam laikui pateiktas sutikimas valdyti ir tvarkyti asmens
duomenis. Butent todél kiekvienas socialinis tinklas privalo uztikrinti,
kad vartotojas, kuris anksc¢iau suteikeé leidima, galéty lengvai ir bet kada
to atsisakyti.

»Facebook® — 90 mln. eury. Bauda skirta uz BDAR 7 str. pazeidima
analogiskai kaip ir ,Google Ireland®. Taciau ,,Facebook® atveju tai dali-
nai buvo kitoks pazeidimas. Jo principas - is§okanc¢iame langelyje nebuvo
jokio kito pasirinkimo - tik sutikti su slapukais'’. Taigi asmens duomeny
valdytojas socialinio tinklo vartotojui nesuteiké teisés nesutikti. Si teisé
yra jtvirtina ir ai$kiai apibrézta BDAR. Taip pat svarbiausias aspektas yra
tas, kad socialinio tinklo vartotojui informacija buty suteikta aiskiai ir len-
gvai suprantamu badu.

Lietuvoje taip pat buvo nustatyta keletas BDAR pazeidimy, dél kuriy
juridiniai asmenys gavo dideles baudas. I$skiriama keletas svarbiausiy ir
didziausiy pazeidimy per pastaruosius metus Lietuvoje:

sCityBee“ — 110 tukst. eury. Bauda skirta uz jmonés vartotojy
konfidencialumo neuztikrinimg. Kibernetinés atakos metu i§ jmonés
varotojy duomeny bazés buvo atskleisti ir viesai paskelbti 110 takst. as-
mens duomeny turétojy duomenys''. Taip jmoné pazeidé BDAR 24 str.,
kai duomeny valdytojas netinkamai jgyvendino organizacines ir techni-

® .25 biggest GDPR fines so far®, supra note, 8.
10 Ibid.
" Stravinskaité, supra note, 7.

223



224

Teisinés minties sventé¢

nes priemones, numatytas reglamente, kuriy tikslas yra apsaugoti asmens
duomeny subjekta nuo konfidencialumo pazeidimo. Visais atvejais as-
mens duomeny valdytojas privalo uztikrinti, kad jis jgyvendina tinkamas
organizacines ir technines priemones siekdamas iSvengti kibernetiniy
ataky ar kitokio pobudzio pazeidimo siekiant atskleisti ir pavie$inti asme-
ny duomentis.

Nacionalinis visuomenés saugumo centras (toliau - NVSC) ir ,,IT
sprendimai sékmei“ (toliau — IT). 3 takst. eury bauda paskirta IT jmonei
dél sukurtos mobiliosios programélés , Karantinas®, o NVSC paskirta 12
takst. eury bauda. Imonés pazeidé BDAR neatlikusios poveikio duome-
ny apsaugai tyrimo, nes duomenys buvo naudojami Lietuvoje ir uz jos
riby. Teisétumo ir atskaitomybés principus jmonés pazeidé todél, kad ne-
sugebéjo jrodyti, kad asmens duomeny turétojy duomenys buvo tvarko-
mi teisétu budu, taigi pazeidé BDAR 5 str., nes jmoné visais atvejais yra
atskaitinga uz jvykdyta pazeidimg ir privalo gebéti jrodyti, kad asmens
duomeny subjektai suteiké leidimg tai daryti laisva valia'2.

Remiantis i$analizuotais duomenis dél BDAR pazeidimy Europos
Sgjungos ir Lietuvos mastu matyti, kad tokie pazeidimai buvo nustatyti
per laikotarpj nuo 2018 m. geguzés ménesio, kai Europos Sgjungos $alys
narés privaléjo perkelti BDAR | savo nacionaling teis¢. Tai akivaizdziai
atskleidzia fakta, kad socialiniy tinkly asmens duomeny valdytojai, nesi-
laikydami reglamente jtvirtinty teisés normy, pazeidzia asmens duomeny
apsaugg, j kurig turi teise kiekvienas asmens duomeny subjektas.

ISvados

Apibendrinant iSdéstyta medziaga teigtina, kad bendryjy duomeny
apsaugos reglamentu siekiama vienodu ir auksciausiu lygiu apsaugoti as-
mens duomeny subjektus, nes teisés tikslas yra ginti teisinj gérj. Stebint
situacijg, kai Zmonija smarkiai pasistimeéjo j priekj ir vis labiau naudojasi
socialiniy tinkly suteiktomis galimybémis, reglamente jtvirtinti teisétu-
mo, s3ziningumo ir skaidrumo principai tiesiogiai saugo asmens duome-
ny turétojus. Taip yra dél to, kad socialiniy tinkly portalai — asmens duo-
meny valdytojai ir tvarkytojai — yra jpareigojami vadovautis reglamente
jtvirtintomis teisés normomis ir bati atskaitingiems esant reglamento
pazeidimui. Vykstant socialiniams pokyc¢iams Sajunga privaléjo imtis tei-

12 Stravinskaite, supra note, 7.
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siniy veiksmy ir keisti duomeny apsaugos reglamenta asmens duomeny
subjekto naudai, kadangi socialiniuose tinkluose renkama, ir kaupiama
asmens duomeny informacija juda ne tik tam tikroje salyje, tac¢iau Sgjun-
gos ar tarptautiniu mastu. O esant kibernetinés atakos galimybei asmens
duomenys gali bati laisvai atskleisti ir paviesinti nejgyvendinus konfi-
dencialumo principo vartotojo asmens duomeny apsaugai. Atkreiptinas
démesys j tai, kad valstybés narés jgyvendino reglamenta nacionalinéje
teiséje, taciau pazeidimy kasmet vis daugeéja ir tai patvirtina faktg, kad as-
mens duomeny valdytojai ir turétojai vis dar negeba tinkamai jgyvendinti
bendryjy apsaugos duomeny reglamento, o dél to pazeidziamos asmens
subjekto teisés j asmens duomeny apsauga.
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BREACHES OF PERSONAL DATA PROTECTION
ON SOCIAL NETWORKS UNDER THE EU
GENERAL DATA PROTECTION REGULATION

Klaudija Jagminaité

Mykolas Romeris University, Lithuania

Summary. This article analyzes, in a theoretical and practical way,
the General Personal Data Regulation, which underpins the right of
personal data subjects to lawful, fair, and transparent management and
processing of their personal data, ensuring a high level of full confiden-
tiality. The right to the protection of personal data is the right to privacy,
namely the general data protection regulation adopted by the European
Union, which covers and extends the rights of personal data subjects. In
this article, the author presents the basic rights of a personal data sub-
ject to personal data protection and analyzes violations of personal data
controllers and/or processors on social networks, insufficient protection,
and peculiarities of the unimplemented regulation. Only the proper and
full implementation of the Regulation can protect personal data subjects
from privacy breaches and personal data controllers and/or holders from
breaches of the Regulation.

Keywords: personal data subject, personal data controller, personal
data processor, general data protection regulation, social networks.
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VAIKO JTRAUKIMAS | MEDIACIJOS PROCESA

Emilija Denisenko

E. pastas: denisenkoemilija@gmail.com
Mykolo Romerio universitetas

Santrauka: Populiaréjant mediacijos institutui daugéja gincy,
sprendziamy taikant §j alternatyvy teismui bada. Deja, bet kartu iskyla
probleminiy klausimy, susijusiy su vaiko nuomoneés isklausymu $io pro-
ceso metu. Straipsnyje yra analizuojama tai, kaip vaiko teisé bati isklausy-
tam yra realizuojama mediacijos procese, taip pat apzvelgiama, ar Lietu-
vos jstatymai numato butinybe uztikrinti $ig vaiky teise ir kaip tai yra
jigyvendinama praktikoje. Siems klausimams atskleisti yra tiriami vaiko
nuomones isklausymo teisinio reguliavimo, vaiko jtraukimo j mediacija
budy ir mediatoriaus kvalifikacijos aspektai.

Pirmoje straipsnio dalyje atskleidziama, kad pagal galiojantj Lietu-
vos teisinj reguliavima yra jtvirtinta mediatoriaus galimybé, taciau ne
batinybé jtraukti vaika j mediacija. Antroje dalyje aptariami tiesioginio ir
netiesioginio vaiko jtraukimo modeliai ir jy taikymo ypatumai. Trecioje
dalyje apzvelgiami mediatoriaus kvalifikaciniy reikalavimy Sioje srityje
reglamentavimo trikumai. I§vadose pateikiami apibendrinimai ir Medi-
acijos jstatymo nuostaty pakeitimo ir papildymo pasialymai.

Reik$miniai ZodzZiai: mediacija, mediacijos procesas, vaikas, Seimos
gincai, vaiko nuomonés isklausymas, mediatorius.
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Ivadas

Zvelgiant i mediacijos plitimg viso pasaulio mastu matyti, kad $io
alternatyvaus gincy sprendimo biido nauda yra visuotinai pripazjstama
ir jo efektyvuma pagrindzia gincy, sprendziamy tokiu budu, skaicius'.
Lietuvoje mediacijos institutas $iuo metu taip pat aktyviai populiare-
ja. Jtakos tam turi ir mediacijos privalomumas. Nuo 2020 mety sausio
1 dienos privaloma mediacija yra taikoma sprendziant $eimos gincus.
Mediacijos privalomumas reiskia, kad besigincijancios Salys privalo pasi-
naudoti mediacija prie§ kreipdamosi j teisma. Taciau uztikrinant sklandy
privalomosios mediacijos taikyma susiduriama su tam tikromis jgyven-
dinimo problemomis. Seiminiy klausimy sprendimai, kartais sklandis, o
kartais ir konfliktiniai, be abejonés, pasiekia ir vaikus. Vaikai yra laikomi
labiausiai pazeidziama visuomenés grupe, todél ypac svarbu yra uztikrin-
ti juy gerove Seiminiy konflikty sprendimo metu. Daugeliu atveju Seimos
gincai itin Zymy paveikia vaikus. Juk tévy skyrybos turi jtakos tolimesnei
vaiko psichologinei raidai ir jo elgesiui, o visa tai veikia vaiko tolimes-
nj gyvenima ir atsispindés jo ateityje, nes vaikai yra ateities suaugusieji’.
Nerimo kelia ir iStuoky rodikliai. Remiantis 2009-2019 mety statistika,
issituokusiy pory, turinciy bendrus 0-17 mety vaikus, vidurkis per metus
siekia 5 255°. Teigiama, kad $eima - tai ta institucija, kuri gali geriausiai
uztikrinti vaiko teisiy jgyvendinima®. Akivaizdu, kad skiriantis §eimoms
daugeliu atveju kyla grésmé geriausiy vaiko interesy uztikrinimui.

Tarptautiniai ir nacionaliniai teisés aktai jpareigoja isklausyti vaiko
nuomone visais svarbiausiais jo gyvenima lie¢ianciais klausimais. Jprasta,
kad tokig nuomone galintis iSreiksti vaikas apklausiamas teisme. Taciau

! Sj teiginj sékmingai iliustruoja Turkijos valstybés statistiniai rodikliai: ,,Per laikotar-

pi nuo 2013 m. iki 2019 m. savanoriskai tarpininkauti buvo perduoti 239 927 gincai,
kuriy sékmés procentas siekia net 97 %.*“ Efe Kinikoglu, Yigit Parmaksiz and Hande
Solak, Moral & Partners, ,,Mediation Q&A: Turkey*, Practical Law Country Q&A
w-0006-5969, (2020), 1, https://moral.av.tr/Uploads/Pdf/Mediation_qa Turkey.pdf.
Dalé Kabasinskaite, ,,Vaikystés sociologija, vaiky teisés ir vaiky politika“, Filo-
sofija, sociologija 3 (2002): 43, http://mokslozurnalai.lmaleidykla.lt/publ/0235-
7186/2002/3/43-49.pdf.

,Lietuvos gyventojai. IStuokos®, Oficialios statistikos portalas, zitiréta 2022 m. sau-
sio 17 d., https://osp.stat.gov.lt/lietuvos-gyventojai-2020/santuokos-ir-istuokos/is-
tuokos.

Brigita Kairiené, ,,Vaiko teisiy jgyvendinimo ypatumai Seimoje®, Mokslo darbai 6, 2
(2007): 44.
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kaip $i vaiky teisé realizuojama privalomos mediacijos procese? Poreikis
uztikrinti vaiko interesus ir privalomosios mediacijos procese reikalauja
kelti probleminj tyrimo klausima: ar Lietuvos Respublikos jstatymai nu-
mato vaiko jtraukimo j Seimos gin¢y mediacija butinybe ir kaip tai yra
igyvendinama? Sio tyrimo objektas yra vaiko jtraukimas j mediacijos pro-
cesg. Tyrimo tikslas — i$siaiskinti vaiko jtraukimo j privalomos mediaci-
jos procesa galimybes ir salygas Lietuvoje. Siam tikslui pasiekti yra jgy-
vendinami tokie uzdaviniai: atskleidziamas vaiko nuomonés isklausymo
teisinis reguliavimas; apzvelgiami vaiko jtraukimo j mediacijg badai ir jy
ypatumai; analizuojami probleminiai mediatoriaus kvalifikacijos, batinos
tinkamam vaiko nuomonés isklausymui mediacijos metu, probleminiai
aspektai.

Lietuvoje $ios temos iStirtumas néra platus. Nors mediacijos tema yra
tiriama, darby, susijusiy su vaiko jtraukimu j §j procesg, triksta. Sios te-
mos iStirtumo poreikis dar labiau i$augo jtvirtinus privaloma mediacija ir
kasmet augant $iuo budu taikiai i§spresty Seimos gincy skaiciui.

Sio darbo tikslui pasiekti pasitelkti mokslinés literatiiros analizés, do-
kumenty analizés, lyginamasis, apibendrinimo ir kiti metodai.

Straipsnj sudaro jvadas, trys skyriai su poskyriais, i$vados ir pasia-
lymai. Pirmajame skyriuje yra atskleidziamas nacionalinis ir tarptautinis
teisinis reguliavimas, susijes su vaiko teise j nuomoneés isklausyma. Antro-
je dalyje yra tiriami vaiko jtraukimo j mediacija budai ir jy taikymo ypa-
tumai. Trecioje dalyje yra tiriamos mediatoriaus kompetencijos, batinos
tinkamai bendrauti su vaiku, klausimas. I§vados ir pasitlymai, suformu-
luoti atsizvelgiant j tyrimo uzdavinius, pateikiami straipsnio pabaigoje.

1. Vaiko nuomonés isklausymo teisinis reguliavimas

Pareiga isklausyti vaiko nuomone yra labai svarbi, tad jg butina i$-
nagrinéti tiek tarptautiniu, tiek nacionaliniu mastu ir jvertinti jos turinio
kaitg laikui bégant. Sprendimy priémimas dél Seimos padéties be vaiko
isklausymo gali negatyviai paveikti vaika ir sukelti psichologines proble-
mas, ypac tada, kai vaikas nesutinka su priimtu sprendimu. Gana ilgg lai-
ka vaikai nebuvo aktyvi $eimos dalis ir didzioji Seiminiy ginc¢y dalis dél
vaiky padéties buvo sprendziama vaikui visiskai nedalyvaujant, jvertinant
vien tik tévy nuomone’. Taciau per paskutiniuosius desimtmecius visuo-

3 Agné Limanté, Aisté Rackauskaité-Burneikiené, ,,Hearing of the Child in Family

229



230

Teisinés minties sventé¢

menés pozicija $iuo klausimu keitési. Vaikas vis dazniau pripazjstamas
kaip aktyvi $eimos dalis, turinti savo pozitrj ir norus. Svarbu yra tai, kad
besikeic¢iantis visuomenés pozitiris $iuo klausimu nelieka uzribyje, o jgau-
na teisinj pavidala.

Vaiko teisé buti iSklausytam $iuo metu yra ne rekomendacija, o par-
eiga’. Norint pagrjsti §j teiginiui batina jvertinti tarptautinj ir nacionalinj
$io klausimo teisinj reguliavima.

Vienas svarbiausiy teisés akty, jtvirtinanciy vaiko nuomonés isklau-
symo institutg, yra Jungtiniy Tauty Vaiko teisiy konvencija’ (toliau —
Konvencija), kurig Lietuva pasirasé 1992 metais, o ratifikavo 1995 metais.
Konvencija yra pagrindinis dokumentas, uztikrinantis vaiky socialines,
politines ir ekonomines teises tarptautiniu mastu. Sis tarptautinis teisés
aktas jpareigoja kiekvieng ja pasirasiusig valstybe uztikrinti vaiky gerove
atsizvelgiant  jy interesus. Vaiko nuomonés isklausymo teisé yra jtvirtin-
ta Konvencijos 12 straipsnyje, kuriame yra nurodyta, kad valstybés ,,ga-
rantuoja vaikui, sugeban¢iam suformuluoti savo paziiras, teis¢ laisvai jas
reiksti visais jj lie¢ianciais klausimais; be to, vaiko pazitiroms, atsizvelgiant
j jo amziy ir branduma, skiriama daug démesio®, taip pat tai, kad ,vaikui
batinai suteikiama galimybé buti isklausytam bet kokio jj lie¢iancio teis-
minio ar administracinio nagrinéjimo metu tiesiogiai arba per atstova ar
atitinkamg organg nacionaliniy jstatymy numatyta tvarka.

Vaiko teise buti isklausytam jtvirtina ir Lietuvos jstatymy leidéjo pri-
imti teisés aktai. Tarp jy — 1996 metais priimtas Lietuvos Respublikos vai-
ko teisiy apsaugos pagrindy jstatymas'’. Sio jstatymo 11 straipsnis skelbia,
kad vaiko nuomoné turi buti isklausoma ir j jg turi bati atsizvelgiama,
jeigu tai nepriestarauja vaiko interesams. Taip pat nurodoma, kad vaikas
gali bati isklausytas tiesiogiai arba per atstova''. Galima teigti, kad $ia nor-
ma jstatymo leidéjas nustato vaiko isklausymo pareigos ribg nurodyda-
mas, kad j vaiko i$klausyta nuomone turi bati atsizvelgiama tiek, kiek tai

Law Cases*, Teisé 106 (2018): 99, https://doi.org/10.15388/Teise.2018.106.11655.
o Ibid, 100.
Jungtiniy Tauty vaiko teisiy konvencija“, Lietuvos Respublikos Seimas, ziliréta
2022 m. sausio 29 d., https://e-seimas.Irs.It/portal/legal Act/1t/TAD/TAIS.19848.
8 Ibid, .
®  Ibid.
,,Lietuvos Respublikos vaiko teisiy apsaugos pagrindy jstatymas®, Lietuvos Respu-
blikos Seimas, zitiréta 2022 m. sausio 29 d., https://e-seimas.Irs.lt/portal/legal Act/It/
TAD/TAIS.26397/0GqiTKEYmX.
" Ibid.
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nepriestarauja jo interesams. Tai reiskia, kad vaiko nuomoné ir pozitris
turi bati isklausyti, tac¢iau teismas gali jvertinti kiek toks vaiko sprendimas
nepriestarauja jo interesams. Taip pat paminéta, kad isklausymas galimas
ir per atstovg. Vaiko jstatyminiai atstovai - jo tévai. Jeigu priimant su ne-
pilnameciu susijusius sprendimus kyla vaiko ir tévy arba tévy tarpusa-
vio konflikty, teismas gali skirti ad hoc globéja, kuris atstovauja vaikui'®.
Jstatymy nustatytais atvejais valstybiné vaiko teisiy apsaugos institucija
gali buti vaiko atstovas. Taciau tai jmanoma tik i$imtiniais atvejais, pa-
vyzdziui, kai apribojama tévy valdzia®. Paprastai valstybiné vaiko teisiy
apsaugos institucija iSklauso vaikg teisminio ginco atveju ir teikia teismui
iSvadas. Priesingai negu civilinio proceso metu, neteisminés mediacijos
atveju néra numatyta, kad vaiko nuomoneés isklausymas gali bati paveda-
mas vaiko teisiy apsaugos tarnybos specialistams. Taigi, jstatymas numato
tiek tiesiogine, tiek ir netiesiogine vaiko nuomonés isklausymo galimybe.

Vaiko teisé buti isklausytam labai svarbi ir civiliniame procese, kai yra
sprendziami klausimai dél tévy teisiy ir pareigy vaiko atzvilgiu'*. Lietuvos
Respublikos civiliniame kodekse ir Lietuvos Respublikos civilinio proce-
so kodekse yra kelios normos, jtvirtinancios vaiko nuomoneés isklausymo
institutg. Lietuvos Respublikos civilinio kodekso 3.164 straipsnio 1 dalyje
nustatyta, kad vaikas, kuris sugeba suformuluoti savo pazitras, turi buti
isklausomas tiesiogiai arba per savo atstovg ir priimant sprendimg j jo no-
rus turi bati atsizvelgiama tiek, kiek tai nepriestarauja vaiko interesams.
Sprendziant klausimus dél globéjo paskyrimo arba jvaikinimo j vaiko no-
rus turi buti atsizvelgiama isskirtinai'”>. Ne maziau svarbus yra Lietuvos
Respublikos civilinio kodekso 3.177 straipsnis, jtvirtinantis vaiko teise
reiksti savo nuomone. Sis straipsnis numato, kad teismas, nagrinédamas
gincus dél vaiky, privalo isklausyti vaika, kuris sugeba isreiksti savo pazii-
ras ir norus'®. Lietuvos Respublikos civilinio kodekso 3.249 straipsnio, nu-
statancio vaiko globos nustatymo principus, 2 dalyje numatyta, kad nusta-
tant arba naikinant vaiko globg, vaikui, galin¢iam reiksti savo nuomone,

12 Lietuvos Respublikos civilinio kodekso patvirtinimo, jsigaliojimo ir jgyvendinimo

istatymas. Civilinis kodeksas®, Lietuvos Respublikos Seimas, zitiréta 2022 m. kovo
17 d., https://e-seimas.Irs.It/portal/legal Act/It/ TAD/TAIS.107687/bBwOXyyd VL.
B Jbid.
Limante¢, supra note, 5: 105.
,Lietuvos Respublikos civilinio kodekso patvirtinimo, jsigaliojimo ir jgyvendinimo
istatymas. Civilinis kodeksas®, op.cit., 12.
,Lietuvos Respublikos civilinio kodekso patvirtinimo, jsigaliojimo ir jgyvendinimo
jstatymas. Civilinis kodeksas®, supra note, 12.
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suteikiama galimybé buti isklausytam ir jo nuomoné yra svarbi priimant
sprendimus’. Esminé Lietuvos Respublikos civilinio proceso kodekso
nuostata vaiko nuomonés isklausymo atzvilgiu yra jtvirtinta 380 straips-
nyje. Sis straipsnis numato, kad, sprendziant bet kurj su vaiku susijusj
klausimg, vaikas turi bati iSklausytas tiesiogiai arba, jeigu tai nejmano-
ma, — per vaiko atstova. Taip pat yra nustatyta, kad j vaiko nuomone turi
bati atsizvelgiama, jeigu tai nepriestarauja vaiko interesams'®. Jstatymy
leidéjas numato galimybe vaikui nuomoneg isreiksti ne tik zodziu, bet ir
rastu arba kitais vaiko pasirinktais budais'’. Pagrindinis ypatumas, vyrau-
jantis minétuose Lietuvos nacionaliniuose jstatymuose, yra tai, kad vaiko
nuomoné turi bati isklausyta, ta¢iau priimdamas sprendima teismas pats
sprendzia, kiek toks vaiko sprendimas nepriestarauja jo paties interesams.

Panasus pozitris yra jzvelgiamas ir Lietuvos teismy praktikoje. Lietu-
vos teismai pripazjsta, kad vaiko nuomoné turi buti vertinama visos bylos
kontekste, kartu su kitais duomenimis, taciau ji néra privaloma®. Vienoje
i$ savo nutarciy Lietuvos Auksciausiasis Teismas pasisaké dél pareigos at-
sizvelgti j vaiko nuomone¢. 2014 mety nutartyje civilinéje byloje Nr. 3K-3-
202/2014 Lietuvos Auksciausiasis Teismas konstatavo, kad ,,sprendziant
ir vaiko bendravimo su skyrium gyvenanciu tévu (motina) tvarkos nu-
statymo klausimg, turi buti vertinama bylai svarbiy aplinkybiy visuma.
Vaiko nuomoné yra viena i$ jy, taciau ne visa lemianti“?'. Taip pat teismas
nurodé, kad jstatymy leidéjas numato pareigg teismui atsizvelgti j vaiko
nuomoneg, taciau tai nereiskia, kad vaikas priima galutinj sprendima. Teis-
mas akcentavo, kad j vaiko nuomone gali buti neatsizvelgiama, jeigu tai
priestarauja jo interesams®. Taciau teismas pabrézia, kad, neatsizvelgus
j vaiko norus, jis ilgesnéje perspektyvoje gali jaustis nesvarbus ir atstum-
tas. Todél tévai, norintys tinkamai jgyvendinti savo pareigas ir uztikrinti

7 Ibid.

,Lietuvos Respublikos civilinio proceso kodekso patvirtinimo, jsigaliojimo ir j-

gyvendinimo jstatymas. Civilinio proceso kodeksas®, Lietuvos Respublikos Sei-

mas, zitréta 2022 m. kovo 17 d., https://e-seimas.Irs.It/portal/legalAct/It/TAD/

TAIS.162435.

9 Ibid.

Limanté¢, supra note, 5: 105.

! Lietuvos Aukséiausiojo Teismo 2014 m. balandzio 11 d. nutartis civilinéje byloje
Nr. 3K-3-202/2014%, e-Teismai.lt, zitréta 2022 m. kovo 27 d., https://eteismai.lt/byla
/90380136711964/3K-3-202/2014.

2 Lietuvos Auks¢iausiojo Teismo 2014 m. balandzio 11 d. nutartis civilingje byloje

Nr. 3K-3-202/2014%, op. cit., 21.
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geriausius vaiko interesus, turi ieskoti geriausiy sprendimy vaikui. Rasti
palanky vaikui sprendimg galima tik Zinant tikruosius vaiko norus, o to
galima pasiekti tik tinkamai isklausius vaika®.

Taciau ne visais atvejais egzistuoja vaiko nuomonés isklausymo gali-
mybé. Pavyzdziui, vaiko nuomoné néra isklausoma tais atvejais, kai san-
tuoka yra nutraukiama ypatinggja teisena. Taciau tai nereiskia, kad vaiko
nuomoné tokiu atveju yra nesvarbi. Manytina, kad $is aspektas yra pro-
bleminis, kadangi teismas neisklauso vaiko, o tai gali lemti vaiko intere-
sams nepalankaus sprendimo priémimg. Ypatingaja teisena sprendziamas
ir santuokos nutraukimo abipusiu Saliy susitarimu klausimas. Sutartis
dél santuokos nutraukimo teisiniy pasekmiy yra siektinas privalomosios
mediacijos skyryby gince rezultatas. Taigi, teismas, spresdamas dél tokios
sutarties tvirtinimo, neisklauso vaiko, tai leidzia daryti prielaida, kad tokia
pareiga galéty buti perkeliama mediatoriui.

Galima teigti, kad minétas nacionalinis reguliavimas ir Lietuvos
teismy pozitris pripazjsta, kad tokia vaiko teisé néra absoliuti. Lietuvos
Auksciausiasis Teismas pripazjsta, kad kiekvienu atveju vaiko gebéjimas
formuluoti savo nuomong turi bati vertinamas individualiai, o jo nuomo-
né turi bati vertinama pagal vaiko brandg, o ne amziy®. Svarbu yra tai,
kad teismas, turédamas pareigg isklausyti vaiko nuomone, turi atsizvelgti
ir j tai, ar vaiko norai nepriestarauja jo interesams. Pagrindiniai princi-
pai, uztikrinantys vaiko interesus, yra numatyti Konvencijoje. Konvencija
jtvirtina prioritetinj vaiko interesy principa (Konvencijos 3 straipsnis),
vaiko teis¢ Zinoti savo tévus (Konvencijos 7 straipsnis), vaiko teis¢ nebati
i$skirtam su tévais prie$ jy nora (Konvencijos 9 straipsnis) ir kitus®.

Vertinant vaiko nuomoneés isklausymo teisinj reguliavimg mediacijos
atveju matyti, kad $is klausimas néra i$samiai reglamentuotas. Vieninte-
lis Lietuvos nacionalinis teisés aktas, aprépiantis §j klausimg, yra Lietu-
vos Respublikos mediacijos jstatymas. Mediacijos jstatymo 15 straipsnio
4 dalyje yra nustatyta: mediatorius, nustates, kad yra vaiky, kuriy interesai
jstatymy nustatyta tvarka privalo bati apsaugoti sprendziant civilinj gin¢a,

2 Lietuvos Auks¢iausiojo Teismo 2021 m. kovo 3 d. nutartis civilinéje byloje Nr. 3K-
3-157-916/2021¢, liteko.teismai.lt, zitiréta 2022 m. kovo 27 d., http://liteko.teismai.lt/
viesasprendimupaieska/tekstas.aspx?id=c50d4e09-cd6b-4bdc-97d4-0c4b474e2117.

24 Lietuvos Auksciausiojo Teismo 2014 m. geguzés 29 d. nutartis civilingje byloje Nr.
3K-3-308/2014%, e-Teismai.lt, zitréta 2022 m. kovo 27 d., https://eteismai.lt/byla/15
2794390909737/3K-3-308/2014.

3 Jungtiniy Tauty vaiko teisiy konvencija®, supra note, 7.
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gali jtraukti vaikus j civilinio gin¢o sprendimg mediacijos budu*. Tokia
normos formuluoté leidzia daryti iSvadg, kad mediatorius gali jtraukti
vaikg j mediacija, taciau neprivalo. Taip pat kyla ir kity klausimy, susiju-
siy su vaiko jtraukimu j mediacija. Pavyzdziui, kokiais buidais mediatorius
gali jtraukti vaikg  mediacijg ir kokia mediatoriaus kompetencija yra buti-
na tinkamam vaiko iSklausymui mediacijos metu? Deja, yra pasigendama
ir statistiniy duomeny dél vaiky jtraukimo j mediacijg, todél yra sudeé-
tinga jvertinti realy mastg. Palyginus pateiktg teisinj reguliavimg matyti,
kad vaiko isklausymas mediacijos metu yra maziau reglamentuotas negu,
pavyzdziui, civilinio gin¢o metu, kadangi Mediacijos jstatymas nenumato
jokiy procesiniy taisykliy ir reikalavimy vaiko jtraukimui. Turint ome-
nyje, kad mediacija $eimos gincuose yra privaloma, o didelé dalis tokiy
procesy baigiasi taikos sutartimis”, akivaizdu, kad vaiko nuomonés is-
klausymui ir Konvencijos 12 straipsnio jgyvendinimui erdvé atsiranda tik
privalomos mediacijos procese. Taigi, tai turéty bati daroma, nors aiskaus
teisinio reguliavimo truksta.

Butinybé jtraukti vaikg | mediacija jzvelgiama sprendziant klausimus
dél vaiko gyvenamosios vietos arba vaiko bendravimo su atskirai gyve-
nanciu tévu ar motina nustatymo. Manoma, kad ginco dél islaikymo vai-
kui dydzio atveju vaiko nuomoné neturi bati isklausoma, kadangi tikétina
vaikas néra pajégus jvertinti reikalingo jam islaikymo klausimus.

2. Vaiko jtraukimo j mediacija budai ir jy taikymo
ypatumai
Vaiko jtraukimas j mediacija suprantamas kaip procesas, kurio metu

vaikas saugiai jausdamasis turi galimybe iSreiksti savo nuomone ir pozitirj
i klausimg, dél kurio nesutaria tévai*®. Sio straipsnio pirmoje dalyje aptarti

26 Lietuvos Respublikos mediacijos jstatymas®, Lietuvos Respublikos Seimas, zit-

réta 2022 m. vasario 1 d., https://e-seimas.Irs.It/portal/legalActEditions/It/TAD/
TAIS.325294.

Pavyzdziui, pasak Jan Maciejevski, vien tik Vilniaus apylinkés teisme nuo 2020
mety prasymy dél taikos sutarties, sudarytos ne teismo procese, patvirtinimo skai-
¢ius iSaugo daugiau nei dvigubai. ,,Tarpinstitucinio bendradarbiavimo stiprinimas
mediacijos plétrai* (pranesimas Nacionalingje mokslinéje-praktinéje konferencijoje,
Vilnius, 2022 m. vasario 4 d.), https://www.youtube.com/watch?v=TijuEizXvXA.
Zydriing Cepeliauskaité, ,,Vaiko jtraukimo j mediacijos procesa prielaidos ir batino-
sios sglygos™ (magistro baigiamasis darbas, Mykolo Romerio universitetas, 2014),
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nacionaliniai ir tarptautiniai teisés aktai nepateikia vaiko isklausymo me-
diacijos procese budy ir tvarkos. Lietuvoje yra isskiriami du pagrindiniai
vaiko jtraukimo j mediacijos procesg budai: j vaiko poreikius orientuota
mediacija ir vaikg jtraukianti mediacija®. Sie vaiko jtraukimo j mediacija
budai gali buti taikomi jvairiai. Kituose $ios dalies skyriuose bus aptaria-
mi du pagrindiniai vaiko jtraukimo j mediacija modeliai ir jy taikymo
ypatumai.

2.1. ] vaiko poreikius orientuota mediacija

I vaiko poreikius orientuotg mediacija galima priskirti prie netiesio-
ginio vaiko jtraukimo budo. Toks modelis nereikalauja tiesioginio vaiko
jtraukiamo i mediacijg, o jo interesai ir poreikiai yra uztikrinami media-
toriui bendraujant su jo tévais®. Tokio modelio mediacijg sitloma pradéti
nuo tévy pasakojimo apie savo vaika. Efektyvu yra uzduoti klausimus apie
vaiko asmenybe, brandg, kasdienybe, santykius su draugais ir artimaisiais.
Tokie klausimai padeda tévams susikoncentruoti ties vaiku ir jo gerove?!,
o mediatoriui geriau pazinti vaikg ir suprasti jo poreikius.

Pasirinkus naudoti i vaiko poreikius orientuota mediacijos mode-
lj, tévams yra sitloma patiems organizuoti pokalbj su vaiku*. Tévai yra
skatinami namuose, ramioje aplinkoje pakalbéti su vaiku apie tai, kaip jis
jauciasi ir kokie yra jo poreikiai. Tokio pokalbio privalumas yra tai, kad
vaikas jauciasi saugiai bendraudamas su savo tévais. Taciau daznai tévai
bando paveikti vaiko nuomone ir tokiu atveju gali kilti nemazai pavojy.
Jeigu abu tévai dalyvauja tokiame pokalbyje kartu su vaiku ir vienas i§
tévy bando paveikti vaika, didelé tikimybé, kad tarp tévy kils konfliktas,
kurio metu vaikas gali i$sigasti ir nenoréti daugiau diskutuoti.

I vaiko poreikius orientuotos mediacijos modelis turi savo privalu-
my ir trikumy. Pagrindinis privalumas yra tai, kad vaikas néra tiesiogiai
jtraukiamas j mediacijg, ir tai nesukelia jam papildomo streso, taciau jo

33.

Natalija Kaminskiené ir kt., Mediatoriaus vadovas metodinis leidinys (Vilnius: Lie-
tuvos Respublikos teisingumo ministerija, 2019), 261.

Magdalena Tabernacka, ,,The legal situation of a child in mediation in light of the
regulations of international law®, International Comparative Jurisprudence 7, 1
(2021): 89, http://dx.doi.org/10.13165/j.1¢j.2021.06.007.

Kaminskiené, supra note, 29: 262.

32 Ibid, 263.
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nuomoné vis tiek yra isklausoma per pokalbj su tévais. Pagrindinis traku-
mas, kuris gali pasunkinti sklandy mediacijos procesa, yra galimas tévy
poveikis vaikui. Taip pat tévai gali pateikti mediatoriui klaidinga informa-
cijg apie vaiko norus, dél to gali buti priimtas vaikui nepalankus spren-
dimas. Taip pat svarbu tai, kad vaikas gali bijoti i§reiksti savo tikruosius
jausmus ir poreikius paprasciausiai bijodamas tévy pykéio®. Ypac tada,
kai vaikas Zino, kad tévai nesutaria, grei¢iausiai jis pateiks tokj atsakyma,
kurio, jo manymu, tikisi tévai ar vienas i$ jy.

2.2. Vaika jtraukianti mediacija

Vaika jtraukianti mediacija priskiriama prie tiesioginio vaiko jtrau-
kimo biido. Sis mediacijos modelis i$siskiria tuo, kad vaikas yra tiesiogiai
igklausomas. Sio modelio taikymas Lietuvoje i$plaukia i$ Lietuvos Respu-
blikos mediacijos jstatymo nuostatos, kuri numato, kad mediatorius, nu-
states, jog yra vaiky, kuriy interesai turi bati apsaugoti sprendziant ginca,
gali jtraukti vaikus j ginco sprendima mediacijos budu*.

Taikant vaika jtraukiancios mediacijos modelj, vaiko nuomoné yra
tiesiogiai iSklausoma mediatoriaus ar kity asmeny, pavyzdziui, psicho-
logo arba valstybés vaiko teisiy apsaugos ir jvaikinimo tarnybos specia-
listo*. Sprendziant tai, koks specialistas isklausys vaika, atsizvelgiama j
vaiko amziy ir branda, taip pat j mediatoriaus gebéjimus ir kompetencija.
Taciau matyti, kad Lietuvoje $is klausimas néra pakankamai reglamen-
tuotas.

Jtraukus vaikg j mediacijos procesg tiesiogiai yra vadovaujamasi to-
kiais paciais pamatiniais principais, kaip ir vykdant mediacija su ginco
$alimis: dalyvavimo savanoriskumas, galimybé atsisakyti dalyvauti ir kon-
fidencialumo principas®*. Be abejonés, niekas negali versti vaiko dalyvauti
mediacijoje be jo savanorisko sutikimo. Konfliktinés situacijos Seimoje
jau savaime pazeidzia vaiko emocine ir psiching busena, o tokiu atveju
vaikas paprasciausiai neturi noro apie tai diskutuoti. Mediatoriams yra re-
komenduojama i$ anksto susitarti su tévais, kaip jie paaiskins vaikui $io
proceso tiksla. Ne maziau svarbu yra tai, kad bet kuriuo metu vaikas gali
atsisakyti dalyvauti mediacijoje. Mediacijos procese yra ypac svarbu uzti-

3 Cepeliauskaité, supra note 28: 35.

,Lietuvos Respublikos mediacijos jstatymas®, supra note, 26.
Kaminskiené, supra note, 29: 263.
Kaminskiené, supra note, 29: 264.
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krinti tikruosius vaiko norus, kadangi tai gali turéti jtakos jo tolimesnei
busenai. Konfidencialumo principas reiskia tai, kad mediatorius vaiko is-
sakyta pozicijg galés atskleisti tévams tik gaves vaiko sutikimg.

Analizuojant vaiko tiesioginio jtraukimo klausima galima jzvelgti
gana daug riziky, susijusiy ir su vaiko emocine biisena, ir su mediatoriaus,
kuriam tenka nemazai sunkumy vykdant mediacijg kartu su vaikais, pa-
détimi. Tokie sunkumai gali bati siejami su nesalisSkumu, vaiko atskleistos
informacijos konfidencialumu ir mediatoriaus vaidmeniu?’.

Procesiniy sunkumy tikétinai kyla dél nepakankamo mediacijos pro-
ceso reglamentavimo. Vertinant Lietuvos padétj siuo klausimu jzvelgiama,
kad yra teikiamos tik bendro pobtdzio rekomendacijos. Vaiko jtraukimo
j mediacijg instituto triakumai Lietuvoje yra jzvelgiami palyginus su vals-
tybémis, kurios $iuo klausimu yra labiau pazengusios. Pavyzdziui, Aus-
tralija, kurioje vaiko jtraukimas j mediacijg sprendziant Seimos gincus yra
jprastas dalykas®. Pagrindinis Australijos taikomo modelio privalumas
yra tikslus mediacijos proceso etapy atskyrimas jtraukiant vaika. I$ viso
yra i$skiriami devyni etapai. Per pirmus $esis etapus mediatorius kartu su
tévais ruosiasi vaiko jtraukimui j procesa. Mediatorius kartu su tévais ap-
taria pagrindinius klausimus, susijusius su i$laidomis, konfidencialumu,
lukesciais. Taip pat tévai pasiraso sutartj, patvirtinancig vaiko jtraukimg j
mediacijos sesijas. [prastai tévai pristato mediatoriui vaiko istorijg, norus,
savybes. Paskutinio pasiruosimo etapo metu yra nustatoma, kada jvyks
susitikimas su vaiku. Kiti etapai yra jgyvendinami jau jtraukiant vaika.
Vaikas turi galimybe uzduoti klausimus apie procesg ir, jeigu jis sutinka,
yra pradedama mediacijos sesija. Sesijos metu mediatorius skiria daug dé-
mesio vaiko ir tévy santykiy klausimams bei vaiko nuomonei dél seimoje
vykstanciy konflikty. Paskutinio etapo metu mediatorius susitinka su té-
vais ir perduoda jiems aktualig informacija®.

I$analizavus uzsienyje sékmingai taikoma mediacijos proceso metoda
matyti, kad daug démesio skiriama butent pasiruo$imui tinkamai jtrauk-
ti vaikg. Tinkamai pasiruo$us mediacijai, maziau tikétina, kad vaikui $is
procesas bus nemalonus. Taikant tokj modelj, leidziant]j vaikui saugiai da-

37 Ibid, 265.

¥ Cassandra W. Adams, ,,Children’s Interest—Lost In Translation: Making The Case
For Involving Children In Mediation Of Child Custody Cases®, University of Dayton
Law Review 36, 3 (2011): 358-359, https://www.udayton.edu/law/_resources/docu-
ments/law_review/childrens_interest.pdf.

¥ Adams, supra note, 38.
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lyvauti mediacijoje, tikétina, kad mediacijos procesai bus sékmingesni ir
efektyvesni.

3. Mediatoriaus kvalifikacija, buitina tinkamam vaiko
nuomonés iSklausymui mediacijos metu

Seimos mediacijos proceso metu mediatoriaus vaidmuo yra nekves-
tionuojamai svarbus, todél manytina, kad mediatoriaus kompetencijos
klausimai gali bati kertiniai vertinant mediacijos proceso sékme. Anks-
¢iau aptartuose teisés aktuose mediatoriaus kvalifikacijos klausimai ap-
tariami ganétinai bendrai. Vertinant galiojantj nacionalinj ir tarptautinj
teisinj reguliavimg jZvelgiama, kad butent mediatoriaus kvalifikacijos
klausimas yra probleminis ir jam reikia detalumo. Pavyzdziui, bendro po-
badzio reikalavimai mediatoriams numatyti Europos mediatoriy elgesio
kodekse. Sio kodekso 1 straipsnio 1 punkte yra numatyta, kad ,, mediato-
riai turi buti kompetentingi ir gerai nusimanyti mediacijos procese. Reiks-
mingi veiksniai $iuo pozitriu apima tinkama mokyma ir nenutrakstama
ziniy bei praktiniy mediacijos jgidziy atnaujinima, atsizvelgiant i bet
kokius reik§mingus standartus arba akreditavimo sistemas“’. Analizuo-
jant $ig nuostatg matyti, kad néra nurodyta tiksliy kvalifikaciniy reikala-
vimy. Reikalaujama, kad mediatorius buty kompetentingas ir tinkamai
apmokytas. Taip pat pastebétina, kad reikalavimai $iuo atveju pateikiami
mediatoriams nei$skiriant specifiniy sri¢iy, tokiy kaip $eimos gincai. Pa-
nasiai suformuluotas yra ir mediatoriaus kvalifikuotos veiklos principas,
jtvirtintas Teisminés mediacijos taisyklése. Vadovaujantis $iuo principu
»mediatoriai turi buti tinkamai pasirenge, kompetentingi, veikti efektyviai
ir laikytis mediatoriams taikomy veiklos standarty, numatyty Mediacijos
jstatyme ir kituose teisés aktuose“". Sio principo formuluotéje taip pat ne-
jzvelgiama tiksliy kvalifikacijos kriterijy, ta¢iau yra nuoroda j Mediacijos
jstatyma, kuris nagrinéjamu atveju yra aktualus teisés aktas.

Remiantis Mediacijos jstatymo 6 straipsnio 1 punktu $iuo metu me-

# Europos mediatoriy elgesio kodeksas®, Mano vyriausybé, zitréta 2022 m. kovo

27 d., https://tm.Irv.]t/It/veiklos-sritys-1/civiliniu-gincu-taikinamasis-tarpininkavi-
mas-mediacija/susije-teises-aktai

,,Lietuvos Respublikos teisminés mediacijos taisyklés®, Lietuvos Respublikos Sei-
mas, zitréta 2022 m. vasario 21 d., https://e-seimas.Irs.It/portal/legal Act/It/TAD/
6b8f6f41f80411e895b0d54d3db20123.
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diatoriams Lietuvoje yra keliami pakankamai auksti kvalifikaciniai reika-
lavimai: aukstasis universitetinis i$silavinimas, 40 akademiniy valandy
mokymy mediacijos tema isklausymas, kvalifikacinio mediatoriy egza-
mino islaikymas ir nepriekaistinga reputacija®’. Taciau $eimos mediacija
vykdantiems mediatoriams jokiy papildomy kvalifikaciniy reikalavimy,
susijusiy su vaiky jtraukimu j mediacijos procesa, néra keliama. Todél da-
rytina iSvada, kad bet kuris mediatorius, neturintis specialiy kompetenci-
jy, turi teise vykdyti mediacijos sesijas su vaikais. Kaip anksc¢iau minéta,
Mediacijos jstatymo 15 straipsnio 4 dalies nuostata reglamentuoja vaiko
jtraukimg j mediacija: ,[...] mediatorius, nustates, kad yra vaiky ar kity
asmeny, kuriy interesai jstatymy nustatyta tvarka privalo bati apsaugoti
sprendziant civilinj ginca, gali jtraukti vaikus ar kitus asmenis j civilinio
ginco sprendima mediacijos budu“®. Taigi, jstatymy leidéjas jtvirtinda-
mas $ig nuostata numaté tik galimybe jtraukti vaika j mediacija, taciau
nenumaté, ar mediatoriui, vykdan¢iam mediacijos sesijas su vaiku, turi
bati keliami papildomi kvalifikacijos reikalavimai. Vaikai yra ypatingai
jautras ir pazeidziami $eiminiy konflikty metu, todél, manytina, mediato-
riui, vykdanc¢iam mediacijos sesijas su vaikais, turi buti keliami aukstesni
reikalavimai.

Mediacijos procese vyrauja dispozityvumo principas, todél ginco
$alys turi galimybe pacios pasirinkti mediatoriy jvertindamos jo kompe-
tencija*. Salys turéty jvertinti, ar mediatoriaus kompetencija yra tinkama
procesui vykdyti su vaikais, jeigu gincas paveikia ir vaikus. Taciau yra ir
kitas probleminis aspektas. Asmenys, kurie siekia pasinaudoti privalomo-
sios mediacijos paslauga $eimos gincuose, gali rinktis, ar kreiptis j pri-
vaty mediatoriy ir susimokéti uz jo paslaugas, ar pasinaudoti valstybés
finansavimu ir gauti tokias paslaugas nemokamai. Siuo atveju mediatoriy
i$ Lietuvos Respublikos mediatoriy saraso paskiria Valstybés garantuoja-
mos teisinés pagalbos tarnyba®. Zinoma, yra galimybé prasyti $ios ins-
titucijos skirti konkrety j Lietuvos mediatoriy sarasa jrasyta mediatoriy,
taciau praktikoje tokie atvejai gana reti. Taigi dazniausiai mediatoriaus
parinkimas nepriklauso nuo $aliy valios. Mediacijos sékmé tiesiogiai pri-
klauso nuo mediatoriaus kompetencijos ir gebéjimy, todél jvertinus gali-

4 Lietuvos Respublikos mediacijos jstatymas®, supra note, 26.

® Ibid.
4 Jomile Juskaité-Vizbariene, ,,Ar mediatoriui kyla civilin¢ atsakomybé uz ydingg va-
dovavimg mediacijos procesui?”, Teisés apzvalga 1, 11 (2014): 124.

4 Lietuvos Respublikos mediacijos jstatymas®, op. cit., 26.
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mas rizikas darytina i$vada, kad bitent jstatymy leidéjas turéty numatyti
konkrecius reikalavimus Seimos mediatoriams, kad visi teikiantys $ias
paslaugas buty pasirenge tinkamai isklausyti vaikg ir teikti ginco Salims
iSties profesionalig pagalba sprendziant Seimos gincus.

Dazniausiai taikomas toks mediacijos modelis, kai gin¢g medijuoja
vienas tarpininkas. Taciau yra pripazjstamas metodas, vadinamas kome-
diacija. Sio metodo ypatumas yra tai, kad mediacijos sesijas vykdo du psi-
chologinj ir teisinj i$silavinima turintys specialistai*. Paprastai teisininkas
padeda spresti teisines problemas, rengia taikos sutartis, o psichologas pa-
deda $alims identifikuoti kliatis, trukdancias taikiai i$spresti ginca ir skiria
démesj klausimams, susijusiems su vaiko poreikiais*’. Ypa¢ aktualu tai gali
bati sudétingesniy gincy atvejais. Todél pritartina tokiam modeliui, kai
labiau komplikuotais atvejais yra vykdoma komediacija. Manytina, kad
toks metodas yra efektyvesnis, kadangi padeda i$vengti rizikingy situaci-
ju. Dviejy sriciy specialisty dalyvavimas padéty isvengti tiek teisiniy, tiek
bendravimo su vaiku klaidy. Ta¢iau komediacijos atveju iskyla problemi-
nis praktinis klausimas. Kas apmokeés dviejy specialisty dalyvavima? Siuo
metu teisinis reguliavimas nenumato galimybés gauti valstybés finansavi-
mo dviejy mediatoriy paslaugoms. Biitini poky¢iai. Zinoma, néra kliti¢iy
ginco $alimis imtis iniciatyvos ir, naudojantis Valstybés garantuojamos
teisinés pagalbos tarnybos paskirto mediatoriaus paslaugomis, papildo-
mai samdytis kitg specialistg. Pavyzdziui, privalomosios mediacijos atveju
valstybei finansuojant teisinj i$silavinimg turintj mediatoriy $alims gali
bati sitloma pac¢ioms apmokeéti psichologo dalyvavimg mediacijoje, ypa¢
tais atvejais, kai abu tévai nusprendzia tiesiogiai jtraukti vaika j mediacijos
sesijas. Toks pozitris yra grindziamas Rimanto Simaicio i$sakyta pozicija.
Sis mokslininkas jvardijo bendrg privalomosios mediacijos finansavimo
modelj, kuriuo remdamasi uz mediacijos paslaugas moka ne tik valsty-
bé, bet ir ginco Salys. Teigiama, kad toks modelis skatina $alis atsakingai
siekti taikaus sprendimo ir labai pasiteisino kitose $alyse*®. Remiantis to-
kiu privalomosios mediacijos finansavimo modeliu gali buti grindziamas
ir komediacijos finansavimas. Psichologo dalyvavimas néra butinas visos

4 Bruce M. Smyth ir Lawrie Moloney, ,,Therapeutic Divorce Mediation: Strengths,

Limitations, and Future Directions®, Journal of Family Studies 9,2 (2014): 166—167,
https://www.tandfonline.com/loi/rj{s20.

4 Ibid.

# _Mediacija — kokybiskas, bet ne visada tinkamas gin¢y sprendimas: nuo ko tai pri-
klauso?*, TEISMAILLT 2, 42 (2021): 16—-19.
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mediacijos metu. Jo buvimas yra ypac svarbus tik dalyvaujant vaikui, to-
deél tikétina, kad uzmokestis uz jo paslaugas nebus didelis. Svarbu jspéti
ginco salis, kad psichologo dalyvavimas padés tinkamai isklausyti vaika ir
suprasti jo tikruosius norus ir poreikius. Todél tévai, siekiantys uztikrinti
jy vaiko gerove, tikétinai pasirinks batent komediacijos model;.

Jvertinus anksc¢iau pateiktas apzvalgas teigtina, kad akivaizdziai
triksta nuostaty, detalizuojanc¢iy mediatoriaus kvalifikacija, butent $ei-
mos gincy atvejais. Seimos gin¢y mediacija yra specifiné vien dél to, kad
yra galimybé j ja jtraukti vaika. Vaiko dalyvavimas mediacijos sesijas pa-
daro gana komplikuotas. Pavyzdziui, Lietuvos Respublikos civilinio ko-
dekso 3.178 straipsnis numato, kad nagrinéjant gincus dél vaiky buatinas
valstybinés vaiko teisiy apsaugos institucijos dalyvavimas*’. Tokia norma
reiskia, kad vaiko dalyvavimas procese turi buti papildomai apsaugotas
specialisto, i$manancio vaiko psichologinius ypatumus. Todél Lietuvos
jstatymy leidéjas turi numatyti papildomus reikalavimus mediatoriui, no-
rin¢iam vykdyti mediacijg jtraukiant vaika, kadangi mediatorius yra tas
zmogus, kuris tiesiogiai bendrauja su vaiku.

Isvados

Vaiko nuomonés isklausymo poreikis yra pagristas remiantis Jung-
tiniy Tauty Vaiko teisiy konvencija, Lietuvos Respublikos vaiko teisiy
apsaugos pagrindy jstatymu, LR CK, LR CPK, taip pat Lietuvos Auks-
¢iausiojo Teismo praktika. Nors $ios normos konstatuoja vaiko isklausy-
mo batinumg teisminiame procese, kai sprendziama dél vaiko interesy,
teigtina, kad jo nuomoné turi bati isklausoma ir bet kokiose kitose pro-
cediirose. Mediacijos jstatyme yra nuostata, kad mediatorius esant porei-
kiui gali jtraukti vaika, ta¢iau néra nurodyta jokiy procesiniy taisykliy,
nenurodomas tokio jtraukimo privalomumas. Sitloma pakeisti Mediaci-
jos jstatymo 15 straipsnio 4 punkto formuluote jtvirtinant mediatoriaus
pareiga jtraukti vaika j mediacijos procesa nuomoneés isklausymo tikslu,
atsizvelgiant j vaiko amziy ir emocing branda.

Tiek tarptautiné, tiek Lietuvos praktika jtraukia vaika j mediacijos
procesa dazniausiai taikant du metodus - tiesiogiai ir netiesiogiai jtrau-
kiant vaika. Taciau tiesioginis vaiko jtraukimas j mediacija gali buti nesau-
gus, nes pagal Lietuvos reguliavima tai padaryti gali bet kuris mediatorius,

# Lietuvos Respublikos civilinio kodekso patvirtinimo, jsigaliojimo ir jgyvendinimo

istatymas. Civilinis kodeksas®, supra note, 12.
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nors ir neturintis specialiy Ziniy ir darbo su vaikais jgiidziy. Batina atsi-
zvelgti | uzsienio valstybiy praktika ir parengti oficialias rekomendacijas
mediatoriams identifikuojant procedirinius vaiko jtraukimo j mediacija
standartus.

Lietuvos nacionalinis teisinis reguliavimas nenumato specialiy kvalifi-
kaciniy reikalavimy mediatoriams, vykdantiems $eimos mediacijg jtraukiant
vaika. Lietuvos jstatymy leidéjui sitiloma nustatyti aukstesnius mediatoriaus,
vykdancio $eimos mediacijg, kvalifikacinius reikalavimus. Sitiloma papildyti
Mediacijos jstatyma straipsniu, reglamentuojanciu mediatoriaus kvalifikaci-
jos aspektus nustatant ateities Seimos mediatoriams papildoma specializuoty
$eimos mediacijos mokymy i$klausymo reikalavima.



Emilija Denisenko

THE INVOLVEMENT OF THE CHILD IN THE
MEDIATION PROCESS

Emilija Denisenko

Summary: In this article, the author presents the peculiarities of the
inclusion of the child in the mediation process. Often, family disputes
affect children and leave them with painful memories if parents have not
ensured the observance of the child’s needs and interests. After having
analyzed the way in which Lithuanian law provides for the necessity of
hearing the child, it transpires that in family disputes the mediator has
the possibility to involve the child in the mediation process, but is not
obliged to do so. The author investigates the patterns of direct and indi-
rect involvement of the child in mediation sessions. The analysis of Lith-
uanian legislation regulating issues of mediator competence has shown
that the laws do not specify additional or higher requirements for medi-
ators conducting mediation sessions with children. The author concludes
with proposals to the Lithuanian legislator, which include amending the
provisions of the Mediation Act on the need to involve the child in me-
diation sessions and supplementing the provisions on the competence of
the mediator.

Keywords: mediation, mediation process, child, family disputes,
hearing the child’s opinion, mediator
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MEDIATORIAUS NESALISKUMO PRINCIPAS IR JO
IGYVENDINIMAS LIETUVOJE

Indré Korsakoviené

E. pastas: inkorsakoviene@stud.mruni.eu
Mykolo Romerio universitetas

Santrauka. Praéjus trejiems metams nuo naujos Mediacijos jstaty-
mo redakcijos, numaciusios esminius pokyc¢ius mediacijos taikymo ir
valdymo srityse, jsigaliojimo 2019 m. sausio 1 d. kyla natairalus poreikis
i$samiau analizuoti, su kokiais i$$tkiais Lietuvoje susiduria mediacijos
institutas ir jvertinti, ar pasirinktas mediatoriy veiklos reglamentavimo
modelis yra pakankamas siekiant uztikrinti vieng svarbiausiy mediacijos
principy - mediatoriaus nesaliSkuma. Lietuvos teisés doktrinoje iki $iol
daugiausia démesio buvo skirta bendrosioms zinioms apie mediacija, jos
stadijas ir principus. Istatymy leidéjo pasirinktas ganétinai liberalus me-
diatoriy veiklos reglamentavimo modelis nurodo principus, kuriais me-
diatorius turi vadovautis, ta¢iau néra pateikiama jy detalizacija ir jgyven-
dinimo nuostatos. Mediatoriaus veikla Lietuvoje uzsiima labai skirtingy
profesijy atstovai, todél nataralu, kad jy Zinios apie tai, kas yra mediacija,
jos principai, kokie mediatoriaus veiksmai praktikoje laikomi tinkamais
ir atitinkanciais Europos mediatoriy elgesio kodeksa, yra labai skirtingi.
Siame straipsnyje siekiama atskleisti mediatoriaus nesali$kumo principo
turinj, i$nagrinéti jj uztikrinanc¢iy nacionaliniy teisés akty nuostatas ir
apzvelgti nesaliSkumo principo jgyvendinimo problemas, su kuriomis
susiduriama praktikoje.

Reik$miniai Zodziai: mediacija, mediacijos principai, nesalisSkumas,
neutralumas, nusi$alinimas, etikos pazeidimai



Indre Korsakovieneé

Ivadas

Mediacijg nagrinéjantys mokslininkai vis dar nesutaria dél vieningos
mediacijos savokos'. Vieningo apibrézimo néra ir mediacija reglamen-
tuojanciuose nacionaliniuose jvairiy valstybiy teisés aktuose®. Vis délto
dauguma mokslininky pripazjsta, kad nepriklausomai nuo to, koks medi-
acijos apibrézimas mums atrodo tinkamiausias, mediacijos puoseléjamos
vertybés, principai yra tas inkaras, kuris laiko mediacijos laivg ir neleidzia
jam nuplaukti netinkama linkme’. Mediacija yra alternatyvus ir efekty-
vus konflikty sprendimy budas, unikalus tuo, kad $alys, savanoriskai pa-
sirinkusios §j gin¢y sprendimo metoda, gali pasirinkti mediatoriy, kuris
tarpininkaus joms ieskant sprendimy, nusistatyti mediacijos proceso tai-
sykles, jos pobudj, laikg ir trukme. Tam, kad $is neformalus gincy spren-
dimo procesas buty isties efektyvus ir atitikty savo esme, mediatorius ir
$alys turi laikytis visuotinai pripazjstamy kertiniy mediacijos principy:
savanoriskumo, mediatoriaus nesaliskumo, konfidencialumo, saliy lygia-
teisiSkumo, kvalifikuotos veiklos*. Mediatoriaus nesaliskumas yra vienas
svarbiausiy mediacijos principy, nes suvokimas, kad mediacijos procesas
yra $aliskas, gali reik§mingai paveikti tolimesne proceso pazangg $alims

! Michael Leathes, ,,Stop Shovelling Smoke! Give Users a Classic Definition of Me-

diation®, International Mediation Institute, zitiréta 2011 m. rugpjtcio 11, https://imi-

mediation.org/2011/08/30/stop-shovelling-smoke-give-users-classic-definition-me-

diation/.

The European Commission for the Efficiency of Justice, ,,European Handbook for

Mediation Lawmaking 2019, CEPEJ, zitréta 2022 m. kovo 28 d., https://rm.coe.

int/cepej-2019-9-en-handbook/1680951928.

3 Martin Brink, ,,A Definition of Mediation?*, Corporate Mediation Journal 2, 2
(2018): 40-45.

4 Natalija Kaminskiené ir kt., Mediatoriaus vadovas (Vilnius: Lietuvos Respubli-
kos teisingumo ministerija, 2019); Liudmila Surma, ,,Principles of Mediation as
the Basis of This Process®, Zeszyty Naukowe (Wyzsza Szkola Finansow i Prawa w
Bielsku-Bialej) 1, 1 (2018): 38-41; Eglé Atutiené, ,,Business Dispute Mediation:
Theoretical Grounds and Peculiarities (daktaro disertacija, Mykolo Romerio uni-
versitetas, 2020), 51-69, https://repository.mruni.eu/bitstream/handle/007/16476/
Disertacija_Atutien%c4%97.pdf?sequence=1&isAllowed=y.
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sprendziant konflikta® ir tapti esmine mediacijos nesékmés priezastimi®.
Lietuvai pasirinkus patj auksc¢iausig mediacijos institucionalizavimo lygj,
kai mediacijos taikymas reglamentuojamas jstatymu, svarbu jvertinti, ar
Mediacijos jstatyme ir kituose nacionaliniuose mediacija reglamentuo-
janciuose teisés aktuose nesaliskumo principas tinkamai jtvirtintas ir koks
jam suteikiamas turinys.

Lietuvoje esminis lazis mediacijos vystymosi procese jvyko 2017 m.
priémus naujaja Mediacijos jstatymo (toliau — Mediacijos jstatymas) re-
dakcija’ (jsigaliojo 2019 m. sausio 1 d., isskyrus nuostatas dél privalomo-
sios mediacijos, kurios jsigaliojo nuo 2020 m. sausio 1 d.), kuri numaté
esminius poky¢ius mediacijos taikymo ir valdymo srityse. Vienas svar-
biausiy poky¢iy -Lietuvos Respublikos mediatoriy saraso sukarimas. Me-
diacijos paslaugas Lietuvoje gali teikti tik mediatorius, jrasytas j Lietuvos
Respublikos mediatoriy sgrasa® (toliau — Mediatoriy sarasas). ] Mediatoriy
sara$g gali buti jtraukti, be kita ko, tik aukstajj universitetinj iSsilavinima
turintys asmenys nenurodant issilavinimo srities ir krypties. Analizuojant
ji matyti, kad mediatoriaus profesija renkasi jvairy issilavinima jgije as-
menys: teisininkai, psichologai, socialiniai darbuotojai, pedagogai, vady-
bininkai ir pan.’ Nataralu, kad jy ziniy lygis ir supratimas apie mediacija,
mediatoriaus etika yra skirtingas, jie nevienodai supranta, kg praktikoje
reiskia mediacijos principai.

Verta paminéti, kad 18-toje Lietuvos Respublikos Vyriausybés pro-
gramoje'® numatyta plésti mediacijos instituto taikymg ir prieinamuma

3 United Nations, ,,Guidance for Effective Mediation®, zitiréta 2022 m. sausio 1 d.,
https://peacemaker.un.org/sites/peacemaker.un.org/files/GuidanceEffectiveMediati-
on_UNDPA2012%28english%29 0.pdf.

¢ James D. D. Smith, ,,Mediator Impartiality: Banishing the Chimera®, Journal of Pe-
ace Research 31, 4 (1994): 445-50. http://www.jstor.org/stable/424597.

7 »Lietuvos Respublikos mediacijos jstatymas®, Lietuvos Respublikos Seimas, zili-
réta 2022 m. sausio 1 d., https://e-seimas.Irs.It/portal/legalActEditions/It/TAD/
TAIS.325294.

8 Lietuvos Respublikos mediatoriy sgrasas internetui, Valstybés garantuojamos tei-
sinés pagalbos tarnyba, zitréta 2022 m. vasario 13 d., https://vgtpt.lrv.It/uploads/
vgtpt/documents/files/Lietuvos%20Respublikos%20Mediatori%C5%B3%20s%-
C4%85ra%C5%A 1as%?20internetui%202022-02-10.pdf.

®  Tokias pacias jzvalgas pateiké ir Mykolo Romerio universiteto organizuotoje konfe-
rencijoje ,, Tarpinstitucinio bendradarbiavimo stiprinimas mediacijos plétrai“ (2022)
Indré Kavolitiniené savo pranesime ,,Mediatoriaus portretas Lietuvoje®, Zr. nuo
3:26:40 val. https://www.youtube.com/watch?v=TijuEizXvXA.

10 ,»Nutarimas dél astuonioliktosios Lietuvos Respublikos Vyriausybés pro-
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isskirtinj démesj skiriant nukentéjusiyjy ir pazeidziamy asmeny teisiy
apsaugai. Tad neabejotinai naudinga jvertinti esamg situacija ir praktines
problemas, su kuriomis susiduria mediacijos institutas. Be to, Lietuvos
jstatymy leidéjo pasirinktas ganétinai liberalus mediatoriy veiklos regla-
mentavimo modelis nubrézia tik esmines gaires, kuriomis turi vadovautis
mediatoriai, bet i$samiau nedetalizuoja jy turinio. Mediacijos jstatymas
jpareigoja mediatorius laikytis Europos mediatoriy elgesio kodekso''.
Taciau jis yra tik tarptautiniu mastu pripazintas minimalus standartas,
nurodantis gaires mediatoriaus veiklai, bet neaptariantis konkreciy prak-
tiniy situacijy ir tinkamo elgesio jose. Praktikoje teikdami mediacijos
paslaugas, mediatoriai nuolat susiduria su i$stkiais ir priimdami sprendi-
mus vadovaujasi savo specialiomis Ziniomis, jgiidZiais ir supratimu'?. Sie
dalykai lemia tai, kad interpretacijoms paliekama ganétinai daug laisvés
ir vietos. Palyginus su uzsienio valstybémis musy teisinéje sistemoje me-
diacijos taikymo praktika kur kas maziau i$plétota ir daugiausia siejama
su civiliniais teisiniais santykiais. Civilinéje teiséje galioja dispozityvumo
principas - civiliniy santykiy srityje leidziama viskas, kas neuzdrausta®.
Taigi kyla poreikis issiaiskinti, ar esamas mediacijos instituto teisinis re-
glamentavimas pakankamas siekiant veiksmingai uztikrinti mediatoriaus
nesaliskumo principo jgyvendinima.

Apzvelgus moksling literatirg mediacijos tema matyti, kad nesalis-
kumo sampratg tyrinéjo mediacijos principus aprasantys ir mediatoriy
etikos klausimus nagrinéjantys mokslininkai (Laurence Boulle ir Miryana
Nesic, Ellen Waldman, Michael L. Moffit ir Robert C. Bordone!*). Me-

gramos“, TAR, ziGréta 2022 m. sausio 1 d., https://e-seimas.Irs.It/portal/le-
galAct/1t/TAD/973c¢87403bc311eb8c97e01ffe050e1c?positionInSearchRe-
sults=3&searchModelUUID=bff608bb-6779-43c4-a449-dd9f8c8ad92c.

Europos Komisija, ,,Europos mediatoriy elgesio kodeksas* (angl. European Code
of Conduct for Mediators of the European Commission, 2004), Lietuvos arbitrazo
asociacija, zitiréta 2022 m. sausio 1 d., http://www.vilniausarbitrazas.lt/lib/manage/
upload/Europos_mediatori%C5%B3_elgesio_kodek.pdf.

Christopher Leahy, ,,The Perils of Being Persuasive®, Dispute Resolution Magazine
24, 4 (2018): 33-36.

Egidijus Baranauskas ir kt., Civiliné teisé: bendroji dalis. 2 laida (Vilnius: Mykolo
Romerio universitetas, 2008).

Pavyzdziui, nesaliskumo principas i§samiai aptartas ir jo svarba mediacijai aprasyta
L. Boulle ir M. Nesic knygoje Mediation: Principles Process Practice (West Sussex:
Tottel Publishing, 2005). Ypac¢ placiai mediatoriy etikos klausimai, taip pat medi-
atoriy nesaliSkumas, neutralumas ir mediatoriaus nepriklausomumas, ir praktiniai
pavyzdziai, su kuriais susiduria mediatoriai savo veikloje, pateikti Ellen Waldman
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diatoriaus nesaliSkumo svarba akcentuojama ne viename moksliniame
straipsnyje, kuriame nagrinéjama advokato, atliekanc¢io mediatoriaus vai-
dmenj, problematika’. Lietuvoje nesaliskumo principas kity mediacijos
principy kontekste aptartas N. Kaminskienés ir bendraautoriy kolekty-
vo 2013 m. isleistame vadovélyje ,,Mediacija“'® ir metodiniame leidinyje
mediatoriams ,,Mediatoriaus vadovas“'’. Nesaliskumo principas i§ da-
lies buvo nagrinétas ir E. Atutienés’, G. Staraités-Barsulienés'® daktaro
disertacijose, taciau tik tiek, kiek tai buvo aktualu nagrinéjamos temos
kontekste. I$samiausiai nesaliskumas aptartas I. Saudargaités® daktaro
disertacijoje analizuojant teismine mediacijg vykdanc¢iy mediatoriy nusi-
$alinimo pagrindus. Taciau i$samaus tyrimo, kas yra mediatoriaus nesalis-
kumo principas ir su kokiomis jo jgyvendinimo problemomis susiduria-
ma Lietuvoje, atlikta nebuvo.

Sio straipsnio tikslas — taikant mokslinés literatiiros, teisés akty sis-
teminés analizés ir lyginamajj metodus bei apibendrinimg i$nagrinéti, ar
mediatoriaus nesaliskumo principas uztikrinamas Lietuvos teisékaroje, ir
jvertinti jo taikymg praktikoje. Pirmoje straipsnio dalyje analizuojamas

knygoje Mediation Ethics: Cases and Commentaries, zr. Ellen Waldman, Mediation
Ethics: Cases and Commentaries (Hoboken: Jossey-Bass, 2011). Taip pat Michael
L. Moffitt, Robert C. Bordone, The Handbook of Dispute Resolution (Wiley, 2005).
Pavyzdziui Mary Anne Noone, ,,Wearing Two Hats: Lawyers Acting as Media-
tors®, i§ New Directions for Law in Australia, (ANU Press, 2017); Christy L. Foley,
,.Ethical Issues Facing Attorney-Mediators and How to Handle Them*, GPSolo 38,
1 (2021): 15-18; Suzanne McCorkle, ,,The Murky World of Mediation Ethics: Neu-
trality, Impartiality, and Conflict of Interest in State Codes of Conduct”, Conflict
Resolution Quarterly 23, 2 (2005): 165-183.

Natalija Kaminskiené ir kt., Mediacija: vadovélis (Vilnius, Mykolo Romerio univer-
sitetas, 2013), https://repository.mruni.eu/handle/007/16924.

Kaminskiené, supra note, 4.

Eglé Atutiené, ,,Verslo ginCy mediacija: teoriniai pagrindai ir taikymo ypatumai‘
(daktaro disertacija, Mykolo Romerio universitetas, 2020), 225, https://repository.
mruni.eu/handle/007/16476 .

Gerda Staraité-Barsuliené, ,,Mediacijos notaro veikloje taikymo galimybés ir tei-
sinio reguliavimo Lietuvoje tobulinimo kryptys“ (daktaro disertacija, Mykolo Ro-
merio universitetas, 2018), https://repository.mruni.eu/bitstream/handle/007/15198/
Gerda%20%c5%a0tarait%c4%97-Barsulien%c4%97 disertacija.pdf?sequen-
ce=2&isAllowed=y.

Ieva Saudargaité, ,,Judicial Mediation in Civil Disputes in Lithuania“ (daktaro di-
sertacija, Mykolo Romerio universitetas, 2015), 236, https:/repository.mruni.eu/
bitstream/handle/007/14386/VL18%20--%20Disertacija%20--%20Ieva%20Saudar-
gaite%20--%20WEB.pdf?sequence=3&isAllowed=y .
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mediatoriaus nesaliSkumo principo turinys ir jo ypatumai. Antroje daly-
je nagrinéjami teisés aktai, reglamentuojantys mediatoriaus nesaliskuma,
ir aptariami absoliutas ir santykiniai mediatoriaus nusalinimo pagrindai.
Trecioje straipsnio dalyje atskleidziama nesaliskumo principo taikymo
problematika Lietuvoje. Ketvirtoji dalis skirta aptarti galimoms pase-
kméms mediatoriui pazeidus nesaliskumo principa. Straipsnio pabaigoje
pateikiamos tyrima apibendrinancios i$vados ir rekomendacijos.

1. Nesaliskumo principo turinys ir jo ypatumai

Mediacijos principai tarnauja kaip gairés ir teisinis mediacijos pa-
matas. Jais pagristas visas mediacijos procesas. Dél vieningo ir baig-
tinio mediacijos principy sgraso vis dar nesutariama, taciau media-
torius vienijanciy organizacijy etikos kodeksuose ar teisés aktuose,
reglamentuojanciuose mediacijg*, Mediacijos jstatyme* ir mokslininky
darbuose® isskiriami ir aptariami Sie klasikiniai mediacijos principai:
savanoriSkumas, konfidencialumas, mediatoriaus  neSaliSkumas,
neutralumas ir nepriklausomumas, kvalifikuota mediatoriaus veikla ir Sa-
liy lygiateisiSkumas. Nors néra vieno, pagrindinio, mediacijos principo,
taciau tam tikri principai turi didesnés reiksmés ir jtakos proceso eigai ir
rezultatui*.

Mediacijos metu sudarytas taikus susitarimas ginco $alims turi jsta-
tymo galig”. ,Kadangi ,medijuoti® reiskia ,jsiterpti“ arba ,,buti viduryje®,
mediatoriaus vaidmuo néra nei buti teiséju, nei teisés pataréju, advokatu
ar terapeutu. Vienintelé mediatoriaus funkcija yra suburti $alis ir padéti
joms pacioms rasti sprendimg.“*® Todél viena i§ pagrindiniy priezasciy,
kodél mediatorius turi buti nesaliskas, yra pareiga vienodai paisyti abie-
jy Saliy interesy, kai jos bando pasiekti abi puses tenkinantj susitarimag
konkretaus ginco atveju. Valstybés, tarptautinés organizacijos ar institu-

Europos Komisija, supra note, 11.

Lietuvos Respublikos mediacijos jstatymas, supra note, 7.

2 Kaminskiené, supra note, 16; Laurence Boulle ir Miryana Nesic, Mediation: Prin-
ciples, process, practice (N.S.W: LexisNexis Butterworths, 2005), 628.
Kaminskieng, supra note, 4: 50.

Lietuvos Respublikos mediacijos jstatymas, supra note, 7: 16 str. 3 d.

% Ronan Feehily, “The Role Of The Commercial Mediator In The Mediation Pro-
cess: A Critical Analysis Of The Legal And Regulatory Issues®, South African Law
Journal 133, 2 (2015): 352-388, https://www.academia.edu/36534586/The Role
Of The Commercial Mediator In The Mediation Process A Critical Analysis
Of The Legal And Regulatory Issues?auto=download&email work card=down-
load-paper .
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cijos, pateikdamos mediacijos ar mediatoriaus apibrézimga, jj formuluoja
priklausomai nuo to, kokius visuotinai pripazjstamus mediacijos principus
ir bruozus norima akcentuoti. Lietuvoje reikalavimas mediatoriaus nesa-
liskumui buvo jtvirtintas dar 2008 m. liepos 15 d. priimtame Civiliniy
gin¢y taikinamojo tarpininkavimo jstatyme®. Nors $is teisés aktas ne-
nustaté jokiy konkreciy kvalifikaciniy reikalavimy mediatoriams, taciau
jame buvo jtvirtintas reikalavimas mediatoriui buti nesalisku. Pavyzdziui,
jstatymo 4 straipsnio 4 dalyje buvo nurodyta, kad ,taikinimo tarpininkas
ginco Saliy atzvilgiu turi veikti negaliskai®. Siuo metu galiojancioje Medi-
acijos jstatymo redakcijos 2 str. 5 d. vartojamas mediatoriaus apibrézimas
»istatymo nustatytus reikalavimus atitinkantis treciasis nesaliskas fizinis
asmuo* liudija, kad iki $iol Lietuvoje buvimas nesalisku yra vienas svar-
biausiy reikalavimy mediatoriui.

Pateikti vienareik$miska mediatoriaus nesaliskumo principo apibreé-
zimg yra sudétinga, nes iki Siol aktyviai vyksta diskusijos siekiant sufor-
muluoti nesaliskumo savoka ir jvertinti jo svarbg mediacijos procesui®.
L. Boulle pastebi, kad mediatoriaus neutralumas placigja prasme yra
»svarbi mediacijos jteisinimo funkcija®, taciau praktikoje ypa¢ sunku uz-
tikrinti absoliuty mediatoriaus neutralumg. Be to, neutralumo apibrézi-
mas ir jam priskiriamas turinys mediatoriy etikos kodeksuose skiriasi. Jo
manymu, verta atskirti neutralumo ir nesaliskumo sgvokas ir mediato-
riaus neutralumg sieti su mediatoriaus nesuinteresuotumu, o s3ziningo
procesg uztikrinti padeda mediatoriaus nesaliSkumas. Nesaliskuma, t. y.
veikima s3ziningai ir be i$ankstinio nusistatymo L. Boulle laiko kertiniu
reikalavimu mediatoriui, kurj uztikrinus mediatorius gali nukrypti nuo
absoliutaus neutralumo reikalavimo®. Mediatoriaus nesaliskumg ,,esmine
mediacijos savybe uztikrinancig etiska mediacijos veikla“ laiko ir E. Wal-
dman. Jos manymu, ,,gin¢o Salys turi jausti, kad mediatorius imasi jy atve-
jo be jokio iSankstinio nusistatymo kaip turi vykti derybos. Jos turi bati

27 Lietuvos Respublikos civiliniy gin¢y taikinamojo tarpininkavimo jstatymas®, Lie-

tuvos Respublikos Seimas, zitiréta 2022-03-27 d., https://e-seimas.Irs.It/portal/lega-
1Act/It/TAD/TAIS.325294?jfwid=-robscjvu5.

Lietuvos Respublikos mediacijos jstatymas, supra note, 7.

Jonathan Crowe ir Rachael Field, ,,The Empty Idea of Mediator Impartiality*,
Australasian Dispute Resolution Journal 273, 29 (2019), https://www.academia.
edu/39760965/The Empty Idea of Mediator Impartiality; Michael L. Moffitt ir
Robert C. Bordone, The Handbook of Dispute Resolution (Program on Negotiation /
Jossey-Bass, 2005), 311, 576.

Boulle, supra note, 14: 17-19.
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uztikrintos, kad mediatorius néra prielankus nei vienai i$ $aliy ar siekia
vienai pusei palankaus rezultato*'. Taigi, nors klasikinéje literatiiroje me-
diacijos tema nesaliSkumas laikomas esminiu reikalavimui mediatoriui,
neretai ne$aliSkumo ir neutralumo sgvokos kity autoriy darbuose ir skir-
tingy $aliy teiséktroje* vartojamos kaip sinonimai ir apskritai keliamas
klausimas, ar verta $ias sgvokas atskirti tik teoriskai, nepaaiskinant, kaip
$ie principai turéty veikti praktikoje®. Yra mananciy, kad mediatoriaus
neutralumas turi bati laikomas vienu i§ esminiy mediacijos teorijos pa-
grindy, kuris apima nesaliskumg gin¢o $alims ir nepriklausomuma nuo
aplinkybiy galin¢iomis sukelti interesy konflikta*. Apibendrinus galima
teigti, kad nesaliskumo savokos atskleidimas — neabejotinai atskiro ir is-
samaus tyrimo reikalaujantis klausimas, todél siame straipsnyje siekiama
iSanalizuoti, kokj turinj mediatoriaus nesaliSkumui suteikia nacionaliniai
teisés aktai, kuriuose vartojama butent nesaliskumo savoka. Tad many-
tina, kad tikslinga toliau darbe mediatoriaus nesaliSkumo, neutralumo
ir nepriklausomumo sgvokas atskirti, o nesaliskumo sgvoka vartoti kaip
placiausig, reiskiancig mediatoriaus laisve kaip palankuma vienai i$ $aliy.
Neutralumo sgvoka toliau suprantama kaip bet kokie mediatoriaus asme-
ninio pobudzio nuoggstavimai dél vienos ar abiejy $aliy. Nepriklausomu-
mas — laisvé nuo kity asmeny ar institucijy jtakos®.

Sunku buty tikétis, kad mediatorius gali bati absoliuc¢iai neutralus
abiems Salims, kadangi tai Zzmogus, turintis gyvenimiskos patirties, grei-
Ciausiai kitokj iSsilavinima, asmeninj pozitrj, moralines vertybes. Taciau
mediatorius gali ir turéty siekti bati nesaliskas $alims. Butent siekj bati
nesaliskam civilinio ir administracinio ginco $alims jtvirtina ir Mediacijos
jstatymas®. Mediatoriaus nesaliskumo reikalavimo jtvirtinimas btdingas
ir kity valstybiy teisés aktuose ar kodeksuose, reglamentuojanciuose me-
diacijos normas. Tac¢iau apibrézimo, kas yra nesalisSkumas, ir platesnio

3 Ellen Waldman, Mediation Ethics: Cases and Commentaries (San Fancisko: Jos-

sey-Bass, 2011), 297.

Placiau zitréti K. J. Hopt ir F. Steffek knygoje Mediation: Principles and Regulation
in Comparative Perspective, (Oxford Scholarship Online, 2012), 13. Joje teigiama,
kad vietoje ar kartu su neutralumo sgvoka kai kuriose jurisdikcijose vartojamas me-
diatoriaus nepriklausomumo (pvz., Portugalijoje), nesaliskumo (pvz., Olandijoje) ar
net daugiaaliskumo (Sveicarija) terminai.

Crowe, op. cit.

Atutiené, supra note, 18: 225.

Kaminskieng, supra note, 4: 50.

Lietuvos Respublikos mediacijos jstatymas, supra note, 7: 2 str. 5 d.
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paaiskinimo, kokj santykj jis apibrézia Mediacijos jstatyme, nepateikia-
ma*’. Tik patikslinama, kad ,,mediatorius gali priimti pasitalymg pradeéti
mediacijg arba testi pradéta mediacija tik tuo atveju, jeigu jis informavo
ginco Salis apie jam Zinomas aplinkybes, kurios gali kelti abejoniy dél jo
nesaliskumo, ir jeigu ginco Salys sutiko, kad jis vykdyty mediacija“*. Eu-
ropos mediatoriy elgesio kodekse pateikiama kiek platesné ,,nesaliskumo®
savoka. Jis apibréziamas kaip mediatoriaus prievolé ,visais atvejais $aliy
atzvilgiu veikti nesaliskai ir siekti, kad [mediatorius] buty laikomas vei-
kiantis nesaliskai, bei buti jsipareigojes vienodai tarnauti visoms Salims
mediacijos procese“®.

Apibendrinant galima teigti, kad tiek Mediacijos jstatyme, tiek ir Eu-
ropos mediatoriy elgesio kodekse nesaliskumas jvardijimas kaip prievolé
mediatoriui veikti ir siekti bati laikomu nesalisku, vengiant prielankumo
kuriai nors i$ Saliy. Manytina, kad Mediacijos jstatyme ir Europos me-
diatoriy elgesio kodekse pateiktas nesaliSkumo apibrézimas yra nepa-
kankamai i§samus. Nei viename jy néra numatyta konkreciy aplinkybiy,
kurios nurodyty, kaip mediatorius turéty vertinti savo nesaliskumg dar
prie$ priimdamas sprendimg tarpti mediatoriumi Saliy gince. Taigi lieka
neaisku, kokias aplinkybes jstatymo leidéjas turi omenyje formuluodamas
nesaliskumo reikalavimg. Plac¢iau atsakyti i §j klausimg siekiama antroje
straipsnio dalyje.

Svarbu suprasti ir tai, kokiems asmenims galioja nesaliskumo princi-
pas. Mediacijos jstatymo 4 straipsnio 2 dalis numato mediatoriaus nesa-
liskumg ginc¢o $alims. Manytina, kad Salies sgvoka Siame kontekste reiké-
ty suprasti placiau. Daznai mediacijos padeda spresti tarp $aliy kylancius
teisinius gincus, tad nereta ginco $alis naudojasi advokato paslaugomis.
Mediacijos jstatymas numato, kad civilinio gin¢o mediacijos metu ir ne-
teisminio administracinio gin¢o mediacijos metu be ginco $aliy media-

7 E. Waldman teigimu, nors daugelyje mediatoriams skirty etikos kodeksy nesalisku-

mo reikalavimas yra jtvirtintas, taciau tai padaryta labai skirtingomis formomis. Kai
kuriuose jy mediatoriui yra keliamas nesaliSkumo reikalavimas, taciau nepateikia-
ma jokio paaiskinimo, kg jis reikia. O kituose jtvirtintas reikalavimas mediatoriui
biti ,,laisvai, vengti palankumo vienai i§ Saliy ar iSankstinio nusistatymo® net nej-
vardijant to kaip nesaliSkumo. TreCiuose pateikiami gerokai iSsamesni paaiskinimai.
Taciau kad ir kaip nesaliskumo reikalavimas biity jtvirtintas kodeksuose, visada licka
nemazai erdvés interpretacijoms ir vidiniams pasvarstymams. Placiau zitréti Wald-
man, supra note, 31: 297.

Lietuvos Respublikos mediacijos jstatymas, op. cit., 4 str. 2 d.

Europos Komisija, supra note, 11.
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cijoje gali dalyvauti ir jy atstovai®. Atstovo dalyvavimas ir jsitraukimas j
procesa gali buti skirtingas. Vieni advokatai pasirenka pataréjo vaidmenj,
paruosia ir padrgsina klientg, bet mediacijos susitikimuose nedalyvauja.
Kiti jsitraukia labiau ir lydi savo atstovaujamus klientus j mediacijos se-
sija, bendrauja su mediatoriumi ir kita $alimi. Tiesiogiai ar ne advokatas
dalyvauja mediacijoje, jo vaidmuo paprastai biina labai svarbus, o kartais
net lemiamas priimant galutinius sprendimus ar atmetant pasiialymus.
Tai patvirtina ir uzsienio Saliy bei tarptautiniy institucijy praktika. Pa-
vyzdiniuose mediatoriy etikos standartuose JAV* ir vienos didziausiy
tarptautiniy mediatorius vienijan¢iy organizacijy ,Tarptautinis mediaci-
jos institutas® (IMI)** etikos kodekse vartojamose nesaliSkumo sgvokose
nurodoma, kad tai galioja ginco Salims. Taciau detalizuojant aplinkybes,
nulemiancias ne$aliskuma, patikslinama, kad jj lemia santykis ir su kitais
mediacijoje dalyvaujanciais asmenimis. Tokia pati rekomendacija patei-
kiama ir CEPE] ,,Europos mediacijos teisés akty rengimo vadove® (2019)
nurodant, kad ,,mediacijos paslaugy teikéjai turi bati nepriklausomi ir ne-
$aliski visoms ginco $alims ir teisininkams“*.

Taigi jvertinus uzsienio $aliy, tarptautiniy institucijy praktika ir Me-
diacijos jstatyme suteikiamg teis¢ mediacijos procese be ginco $aliy daly-
vauti ir jy atstovams, manytina, kad mediatoriaus nesaliskumas turi ga-
lioti ne tik $alims, bet ir jy atstovams. Mediatorius turi veikti ir siekti bati
laikomas nesalisku, vengti prielankumo kuriai nors i$ $aliy ar jy atstovy.

2. Mediatoriaus nusi$alinimo pagrindai ir nesaliSkumo
principo taikymo praktikoje problematika

Nors Mediacijos jstatyme ir Europos mediatoriy elgesio kodekse me-
diatoriaus nesaliSkumg nulemiancios aplinkybés néra nurodytos, moks-
linéje literattiroje, teisés aktuose ar mediatoriy etikos kodeksuose tokios
aplinkybés yra i$skiriamos. Manytina, kad tikslinga jas skirstyti pagal tai,
kokiy pasekmiy jos sukelia mediatoriui. Esant vienoms mediatoriui impe-

4 Lietuvos Respublikos mediacijos jstatymas, supra note, 7: 15 str. 4 d., 23 str. 4 d., 26
str. 4 d.

4 United Nations, supra note, 5: 10.

42 IMI, International Mediation Institute — Driving Transparency and High Compe-
tency Standards in Mediation, Worldwide®, International Mediator, Institute, zitiréta
2022 m. sausio 25 d., https://imimediation.org/.

4 The European Commission for the Efficiency of Justice, supra note, 2.
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ratyviai nurodoma nusisalinti nuo mediacijos proceso. Kitos suteikia teise
mediatoriui paciam jvertinti, ar egzistuojancios aplinkybés gali paveikti
jo nesaliskumg arba gali sukelti abejoniy dél jo nesaliskumo $alims, ir at-
skleisti tokias aplinkybes ginco $alims prie§ pradedant ar tesiant procesa.
Taigi galima i$skirti absoliucius ir santykinius mediatoriaus nusisalinimo
pagrindus*.

2.1. Absoliutiis nusisalinimo pagrindai

Prie absoliuc¢iy nusisalinimo pagrindy paprastai priskiriamos aplin-
kybés, kurioms esant mediatorius privalo nusisalinti nuo ginco bet kokiu
atveju, nepaisant jo paties ir $aliy valios testi procesa. Vienas i§ mediacijos
privalumy yra galimybé pasirinkti mediatoriy savo gin¢ui®. Ginco $alys
tarpininka, padésiantj $alims i$spresti konfliktg ir surasti abiem priimti-
ng sprendimg, renkasi vadovaudamosi jvairiais kriterijais: iSsilavinimas,
kompetencija, patirtis, asmeninés savybés, pazjstamy ar advokaty reko-
mendacijos. Tac¢iau, nustatydamas absoliu¢ius mediatoriaus nusisalinimo
pagrindus, jstatymo leidéjas ar institucija jtvirtina formalius kriterijus,
kuriems esant kyla pernelyg didelé rizika, kad mediatorius taps ar gali
tapti $aliskas ir palankus vienai i§ ginc¢o $aliy. Esant tokioms aplinkybéms
mediatorius negali pradéti proceso ir turi nusisalinti nuo jo, nepaisant to,
jog yra jsitikines, kad jos nepaveiks jo nesaliSkumo, ir $alys sutinka, kad
mediatorius imtysi mediacijos net ir Zinodamas apie $ias aplinkybes.

Mediacijos jstatyme néra aiskaus nesaliskumo apibrézimo, jame taip
pat néra nurodyti ir absoliuts nusisalinimo pagrindai. Vienintele nuos-
tata, susijusig su mediatoriaus nesaliSkumu, galima rasti Mediacijos jsta-
tymo 4 str. 5 dalies 3 punkte, kuri nurodo, kad ,mediatorius negali buti
civilinio ar administracinio ginco $alies atstovu gince, kuriame vykdé ar
vykdo mediacijg“®. Taciau $ios nuostatos negalima laikyti absoliu¢iu nu-
siSalinimo pagrindu, kadangi ji orientuota j ateitj. Ji nejpareigoja media-
toriaus nusi$alinti nuo mediacijos proceso, o tik nurodo, kokio vaidmens
mediatorius, kuris vykdé ar vis dar vykdo mediacija, negali prisiimti atei-
tyje padédamas $alims toliau spresti gin¢a. Taciau $ia aplinkybe mediato-
rius negali vadovautis vertindamas savo nesaliSkumg dar prie§ priimda-

4 Kaminskieng, supra note, 4.

Lietuvos Respublikos mediacijos jstatymas, supra note, 7: 13 str. 4 d., 21 str. 2 ir 3
d., 22 str. 2 d.
Lietuvos Respublikos mediacijos istatymas, supra note, 7: 4 str. 5 d.
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mas sprendimg tapti mediatoriumi $aliy gince.

Mediacijos jstatymas nustato pagrindines civiliniy ir administraciniy
gin¢y mediacijos salygas ir vykdymo tvarka. Civilinéje teiséje galiojantis
dispozityvumo principas, reiskiantis, kad leidziama viskas, kas néra tie-
siogiai uzdrausta, vercia kelti klausima: ar tikrai praktikoje neegzistuoja
aplinkybiy, kurioms esant mediatorius visais atvejais privalo nusisalinti
nuo mediacijos proceso? Ar tikrai mediatorius sugebés atsiriboti nuo is-
ankstinio nusistatymo pries ginco $alj, kuri, pavyzdziui, yra mediatoriaus
kaimynas, su kuriuo jie jau kelerius metus intensyviai konfliktuoja teis-
muose dél sklypo ribos? Ar tikrai mediatorius sugebés susilaikyti ir nede-
monstruoti asmeninio palankumo ginco $aliai skyryby ginco atveju, kai
viena ginco $alis yra mediatorés geriausia vaikystés draugé, o jos vyras ja
jskaudino neistikimybe? Sie, $iandien dar tik retoriniai klausimai, ateityje
gali tapti realts, nes kasmet daugéjant mediacijos procesy, daugeés ir situ-
acijy, kuriose kils abejoniy dél mediatoriaus nesaliskumo.

Detalesnis mediatoriaus nusi$alinimo nuo teisminés mediacijos sa-
rasas pateiktas Lietuvos Respublikos Civilinio proceso kodekso (toliau —
CPK) 231.2 str. 2 dalyje” ir, manytina, kad jis turéty bati taikomas ir ne-
teisminei mediacijai*®. Apibendrinant $ias aplinkybes jas galima susikirsti
j dvi kategorijas:

a) mediatoriaus, ar su juo giminystés, svainystés ir santuokos rysiais
susiety asmeny, asmeniniy sgsajy su ginco $alimis buvimas ar suintere-
suotumas gin¢o baigtimi;

b) mediatoriaus teisinés ar profesinés sgsajos su ginco Salimis. Teismi-
néje mediacijoje mediatorius negali biiti asmuo, kuris buvo ar yra vienos
i$ Salies atstovas arba kitaip dalyvavo sprendziant gincg aukstesnés ar Ze-
mesnés instancijos teisme. Taip pat ir tuo atveju, jei ji su ginco $alimi siejo
teisiniai santykiai, dél kuriy bylos baigtis gali turéti jtakos mediatoriaus
teiséms arba pareigoms.

Nurodyty aplinkybiy sarasas néra baigtinis. Taigi mediatoriui, jo
veiklg vertinantiems asmenims ir $alims paliekama teisé prie absoliuciy
nusi$alinimo pagrindy priskirti ir kitas aplinkybes, kurios néra jvardytos
jstatyme, ir jomis vadovaujantis nusi$alinti nuo mediacijos proceso.

47 Lietuvos Respublikos civilinio proceso kodekso patvirtinimo, jsigaliojimo ir

igyvendinimo jstatymas. Civilinio proceso kodeksas®, Lietuvos Respublikos Sei-
mas, zitréta 2022 m. sausio 20 d., https://e-seimas.lrs.It/portal/legal Act/It/TAD/
TAIS.162435/asr.

4 Kaminskieng, supra note 4.
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Pateiktos formuluotés taip pat neatsako j klausima dél ginc¢o $aliy advokaty
ir mediatoriaus sasajy svarbos jgyvendinant mediatoriaus nesaliskumo
principa.

Valstybés uztikrinamos neteisminés mediacijos organizavimo ir
vykdymo tvarka reglamentuojanc¢iame Lietuvos Respublikos teisingumo
ministro jsakyme ,Dél Valstybés uztikrinamos neteisminés mediacijos
taisykliy patvirtinimo™’ (toliau — [sakymas dél Valstybés uztikrinamos
neteisminés mediacijos taisykliy patvirtinimo) pateiktos aplinkybés be-
veik analogiskos nurodytoms CPK 2317 str. 2 dalyje®. Tik $iame teisés
akte néra nurodyta pareiga mediatoriui nusisalinti, jei jis dalyvavo prii-
mant sprendimg dél ginco kitos instancijos byloje. Be to, ¢ia pateikiamas
baigtinis aplinkybiy sarasas.

Administraciniy gin¢y teisminés mediacijos tvarkg reglamentuojan-
¢iame Lietuvos Respublikos Administraciniy byly teisenos jstatyme®' (to-
liau - ABT]) taip pat numatyti absoliutiis teismine administraciniy gincy
mediacija vykdanc¢io mediatoriaus nusisalinimo pagrindai. Be jau pries tai
aptarty draudimy turéti asmeniniy ar profesiniy sasajy su ginco $alimis,
asmeniniy ar profesiniy interesy dél ginco baigties (t. y. administraciniy
byly teiséjo nusalinimo pagrindy), 79* str. 2 d. nurodo papildomus du pa-
grindus, kurie galioja mediatoriams, vykdantiems iSimtinai teisming¢ me-
diacijg administracinése bylose. Tai aplinkybés, susijusios su mediatoriaus
ankstesniu dalyvavimu nagrinéjant administracinj ginc¢g ar jo profesines
sasajas su administracinio ginc¢o objektu ar $alimis.

Teisminés mediacijos taisyklése pateiktos nuorodos j jau anksc¢iau
jvardytus teisés aktus: ,,Mediatorius turi nusisalinti nuo ginc¢o sprendimo
teisminés mediacijos budu CPK 2317 str. 2 dalyje ir ABT] 79 straipsnio 2
dalyje nustatytais atvejais.“>*

Taigi skirtinguose teisés aktuose pateiktos labai panasios, taciau ir

# Dél valstybés uztikrinamos neteisminés mediacijos taisykliy patvirtinimo®, TAR,

zitréta 2022 m. sausio 1 d., https://www.e-tar.It/portal/lt/legal Act/6f2149a0¢-
03111e59cc8b27b54efaf6e/asr .

,Lietuvos Respublikos civilinio proceso kodekso patvirtinimo, jsigaliojimo ir jgy-
vendinimo jstatymas. Civilinio proceso kodeksas®, supra note, 48.

,Lietuvos Respublikos administraciniy byly teisenos jstatymas®, Valstybés zi-
nios, zitréta 2022 m. sausio 20 d., https://e-seimas.Irs.It/portal/legalAct/It/TAD/
TAIS.72290/asr.

,Dél teisminés mediacijos taisykliy patvirtinimo®, TAR, zitiréta 2022 m. sausio
31 d., https://e-seimas.Irs.It/portal/legal Act/It/ TAD/6b816f41£80411e895b0d54d-
3db20123/asr.
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skirtumy turincios formuluotés, susijusios su absoliuciais mediatoriaus
nusi$alinimo pagrindais. Uztikrinant vienodg mediatoriaus nesaliskumo
principo suvokimg ir taikyma, batina suvienodinti formuluotes. Mediaci-
jos jstatyme rekomenduojama aiskiai apibrézti mediatoriaus nusisalinimo
pagrindus, kurie baty taikomi visoms Lietuvoje taikomoms mediacijos
formoms.

Siuo metu, nors Mediacijos jstatyme néra jvardyti visiems mediato-
riams vienodai taikomi absoliutiis nusi$alinimo pagrindai, jstatymai, re-
glamentuojantys skirtingas mediacijos rasis, juos i$skiria ir formuluoja
beveik identiskai. Teisming ir neteismine Valstybés garantuojama teismi-
ne mediacijg ketinantis teikti ar teikiantis mediatorius privalo atitinkamai
nesutikti teikti arba nusisalinti nuo mediacijos vykdymo, kai jj ir ginco
Salis sieja giminystés, svainystés ir santuokos rysiai, kai mediatorius ir
jam artimi asmenys turi bet kokiy interesy dél ginco baigties. Taip pat
tuo atveju, kai jis buvo ar yra vienos i$ salies atstovas arba kitaip dalyvavo
sprendziant ginca kitoje instancijoje, jei ji su ginco $alimi siejo teisiniai
santykiai, dél kuriy bylos baigtis gali turéti jtakos mediatoriaus teiséms
arba pareigoms. Rekomenduotina, kad $ios aplinkybés galioty ne tik
$alims, bet ir jy atstovams.

Vienintelé sritis, kuriai pagal dabartinj reglamentavima néra taiko-
mi jokie absoliutiis mediatoriaus nusisalinimo pagrindai, lieka privaciai
teikiamos neteisminés civiliniy gin¢y mediacijos paslaugos. Tad kyla tre-
Ciasis klausimas: ar logiska, kad tas pats asmuo, mediatorius, teikdamas
teisminés ar Valstybés garantuojamos neteisminés mediacijos paslaugas,
privalo vadovautis vienais kriterijais, nulemianciais jo $aliskuma, taciau,
teikdamas privacios neteisminés mediacijos paslaugas, gali jy nepaisyti?
Ar atitinkamo teisinio reguliavimo nebuvimas tikrai reiskia, kad mediato-
rius gali imtis medijuoti gincus tarp jo artimyjy (jiems sutikus)?

Apibendrinant galima teigti, kad absoliutis mediatoriaus nusisalini-
mo nuo mediacijos pagrindai nustato aplinkybes, kurioms egzistuojant
mediatorius negali imtis mediacijos, o suzinojes apie jas mediacijai pra-
sidéjus, privalo nedelsdamas nuo jos nusisalinti. Skirtinguose nacionali-
niuose teisés aktuose yra pateikiami su mediatoriaus nusisalinimu susi-
je pagrindai, bet panasios, taciau ir skirtumy turinc¢ios formuluotés nei
mediatoriams, nei $alims, kurios renkasi mediatoriy, nesuteikia aiskumo.
Tad nataraliai kyla poreikis pagrindiniame mediacijos veiklg Lietuvoje re-
glamentuojanciame teisés akte, Mediacijos jstatyme, aiskiai suformuluoti
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mediatoriy nusisalinimo pagrindus, kurie vienodai galioty visiems Lie-
tuvoje veikiantiems mediatoriams, nepriklausomai nuo to, kokios rasies
mediacijg jie vykdo. Tai ne tik leisty uztikrinti, kad neatitinkantis nusta-
tyty kriterijy mediatorius negaléty teikti paslaugy, bet ir leisty atsakyti j
praktikoje kylancius klausimus, kada mediatorius gali imtis mediacijos,
kada jis privalo nusisalinti.

2.2. Santykiniai nusiSalinimo pagrindai

Santykiniais mediatoriaus nusidalinimo pagrindais laikomos aplin-
kybés, kurias nustacius mediatoriui pirmiausia paliekama teisé paciam
jvertinti ir nuspresti, ar jos nenulems mediatoriaus $aliSkumo tesiant pro-
cesg. Mediatoriui apsisprendus, kad gali testi mediacijg islikdamas nesa-
lisku, jam atsiranda pareiga informuoti apie $ias aplinkybes ginco Salis
ir gauti pritarimg imtis arba testi mediacija. Mediatorius negali nuslépti
aplinkybiy, galin¢iy sukelti abejoniy dél jo nesaliskumo nuo $aliy, tad ga-
lutiné teisé pasirinkti konkrety mediatoriy, jvertinus visas galimas rizikas,
lieka $alims.

Europos mediatoriy elgesio kodekse pateikiami trys santykiniai nu-
siSalinimo pagrindai, t. y. aplinkybés, kurioms esant mediatoriui atsiran-
da prievolé apie jas informuoti ginco $alis. Sios aplinkybés apima (1) bet
kokius asmeninius ar verslo santykius su viena ar keliomis i§ $aliy, (2)
bet kokj tiesioginj ar netiesioginj finansinj ar kitokj interesa mediacijos
baigtimi, (3) tai, kad mediatorius arba jo biuro narys vienai ar kelioms i§
saliy teike kitas nei mediacijos paslaugas®. Nors paciame Europos media-
toriy elgesio kodekse jvardytos aplinkybés priskiriamos prie nulemianciy
neutraluma, taciau savo turiniu jos labai panasios j teisminés ir Valstybés
uztikrinamos neteisminés mediacijos atvejais nurodomas nesaliskuma le-
miancias aplinkybes, todél toliau $iame straipsnyje jos nagrinéjamos bii-
tent taip.

Pirmos dvi aplinkybés kaip galimg $aliskumo pagrindg jvardija bet
kokj mediatoriaus ankstesnj ar esamg asmeninio ar profesinio santykio
su ginco Salimis buvimg ir bet kokj interesa ginco baigtimi. Nors formu-
luotés gana abstrakcios, i§ esmés perteikia labai panasy turinj j absoliu-
¢iy mediatoriaus nusisalinimo pagrindy. Nataraliai kyla klausimas: kokie
mediatoriaus i$ $aliy santykiai slepiasi po formuluote ,,bet kokj kita“? Ma-

33 Europos Komisija, supra note, 11.



Indre Korsakovieneé

nytina, kad saugodama $alis nuo pernelyg didelés rizikos Valstybé privalo
nustatyti konkrecias aplinkybes, kurios nepriklauso nuo mediatoriaus jsi-
vertinimo (tarkime, ginco $alis yra mediatoriaus brolis ar darbdavys). O
bet kokios kitos aplinkybés, kurios nepatenka j ta sarasa (tarkime, ginco
$alis yra mediatoriaus pusseseré ar daug mety nematyta klasés drauge),
yra maziau rizikingos. Tad mediatoriui svarbu jas paviesinti, o $alims -
jsivertinti rizikg, ar tai nesukliudys efektyviai vykdyti mediacijos. Jeigu
mediatoriui atrodo, kad jo nesaliSkumas galéty bati paveiktas, jis turé-
ty atsisakyti testi mediacijos procesa. Jeigu jis yra tikras, kad nustatytos
aplinkybés jam netrukdys teikti mediacijos paslaugy, jis privalo atvirai pa-
pasakoti $alims apie jas ir atsiklausti jy sutikimo teikti ar testi mediacijos
paslaugas™.

Prie$ tai kelta problema, kad privaciai neteisminés mediacijos paslau-
gas teikian¢iam mediatoriui néra numatyti jokie absoliutiis nusisalinimo
pagrindai. Atrodyty, kad tokiam mediatoriui nepagrijstai suteikta i$imtis
ir sudaroma galimybé medijuoti ginc¢us, kuriy kiti mediatoriai imtis ne-
gali. Vis délto Valstybé privalo uztikrinti, kad mediatoriai, neatitinkantys
nesaliskumo kriterijy, negaléty teikti paslaugy. Laikantis vienodos pro-
fesinés praktikos tokie patys nesaliskumo standartai turéty bati taikomi
visiems mediatoriams, teikiantiems paslaugas Lietuvoje. Salys tikisi vie-
nodai profesionalaus mediatoriaus ir aukstos mediacijos paslaugos koky-
bés nepriklausomai nuo to, kokia mediacijos forma sprendziamas jy gin-
¢as. Taigi tiek neSaliSkuma nulemiancios aplinkybés, tiek ir mediatoriaus
veiksmai joms egzistuojant turéty buti vienodi nepriklausomai nuo to,
kokios rasies ar srities mediacijos paslaugos teikiamos. Paaiskéjus aplin-
kybéms, sutampancioms su teisminés mediacijos atvejais jvardytais medi-
atoriaus nusisalinimo pagrindais, net ir privaciai neteisminés mediacijos
paslaugas teikianciam mediatoriui rekomenduotina nusisalinti nuo me-
diacijos, o Europos mediatoriy elgesio kodekse nurodytoms bet kurioms
kitoms aplinkybéms - jvertinti savo nesaliskumg paciam ir jas privalomai
atskleisti $alims.

Pazymétina, kad $aliskuma lemiancios aplinkybés ne visada paaiskéja
pries priimant sprendimg imtis mediacijos. Vykdant mediacijg ir paaiské-
jus naujoms aplinkybéms, kuriy mediatorius nezinojo ir negaléjo Zinoti
dar pries sutikdamas medijuoti, jis turi i§ naujo jvertinti situacija. Batent
todél Mediacijos jstatyme ir Europos mediatoriy elgesio kodekse jtvirtinta

3 Kaminskieng, supra note, 4.
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pareiga nusisalinti ir prievolé atskleisti $aliSkuma galin¢ias nulemti aplin-
kybes galioja viso mediacijos proceso metu. Vis délto mediatoriui ypac
svarbu tinkamai jsivertinti savo galimybes imtis mediacijos proceso dar
mediacijos inicijavimo stadijoje. Vélesnis mediatoriaus pasitraukimas i§
mediacijos gali buti labai nepalankiai jvertintas ginco $aliy. [déjus daug
pastangy, laiko ir net 1ésy, mediatoriaus pasitraukimas gali nuvilti $alis ir
atimti pasitikéjimg mediacija bei norg testi ginco sprendima siuo badu.
Tai ypac aktualu Valstybés uztikrinamos mediacijos atveju, kai skiriamas
ribotas kompensuojamy mediacijos valandy skaicius ir, pasikeitus media-
toriui, zenkliai sumazéja realios galimybés spéti iSspresti ginca per likusias
valandas.

Treciasis Europos mediatoriy etikos kodekse jvardytas santyki-
nis nusisalinimo pagrindas nurodo, kad mediatorius prie§ pradédamas
ar tesdamas mediacijos veiksmus privalo atskleisti $alims aplinkybe, jei
mediatorius arba jo biuro narys vienai ar kelioms i$ Saliy teikeé kitas nei
mediacijos paslaugas. Manytina, kad $i aplinkybé dél savo problematikos
verta didesnio démesio.

Mediacijos jstatymas numato, kad j Mediatoriy sarasa gali bati
jtraukti, be kita ko, tik aukstajj universitetinj i$silavinimg turintys asme-
nys, taciau nenurodo, kokios mokslo srities ir jos krypties jis turi buti.
Mediatoriy sgrase® vyrauja teisiniy profesijy atstovy (advokatai, teiséjai,
teisininkai notarai, antstoliai ir kt.). Ta¢iau mediatoriaus paslaugas teikia
ir neteisinj aukstajj issilavinima jgije profesionalai (psichologai, sociali-
niai darbuotojai ir kt.).

Europos mediatoriy elgesio kodekse taip pat néra nurodyta, kad jis
galioja iSimtinai teisininky profesijai. Kadangi mediacijos paslaugas teikia
labai skirtingy profesijy atstovai, formuluoté , kitos nei mediacijos paslau-
gos“ apima kur kas daugiau veiklos sric¢iy. Tai gali bati psichologo, buhal-
terio, koucingo specialisto, socialinio pedagogo ar kitos konsultacijos ir
paslaugos. Taigi pagal galiojancius teisés aktus pareiga atskleisti Salims
informacija, kad mediatorius arba jo biuro narys saliai ar $alims teiké ki-
tas nei mediacijos paslaugas, privaloma visiems mediatoriams. Vienoda
pareiga atskleisti ankstesnes sgsajas su ginco Salimi turi ir advokatas, ku-
rio kontoros narys vienai i§ ginco $aliy atstovavo kitame teisiniame gin-
Ce, ir psichologas, teikes Saliai psichologines konsultacijas, ir kouc¢ingo
specialistas, vedes mokymus jmonéje, kurioje viena i§ ginco $aliy dirba.

3 Lietuvos Respublikos mediatoriy sgraSas internetui, supra note, 8.
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Pazymétina, kad pareiga atskleisti Sias aplinkybes mediatoriui atsiranda
pries tai jsivertinus, ar jos tikrai jam nekliudys islikti visiskai nesalisku.
Vertinant reikéty atsizvelgti j tai, kiek artimas mediatoriaus santykis su
biuro kolega, kuris vienai i§ ginco $aliy teiké paslaugas. Ar tai nuolat kartu
klientus konsultuojantys verslo partneriai, o gal tiesiog dideléje kontoroje
retai tesusitinkantys kolegos?

Apibendrinant galima teigti, kad santykiniai mediatoriy nusisalini-
mo pagrindai sietini su mazesnés rizikos atvejais, kai santykis tarp me-
diatoriaus ir $aliy gali neigiamai paveikti mediacijos proceso eigg. Taciau
klaidinga buty manyti, kad jei néra absoliuc¢iy nusisalinimo pagrindy,
mediatoriui paliekama visiska diskrecija spresti, ar imtis mediacijos. Vis
délto mediatoriui jsivertinus, ar jo rysiai su $alimi ar $alimis ir egzistuo-
jantys galimi interesai dél ginco baigties netrukdys efektyviai vykdyti
mediacijos, islieka pareiga Sias aplinkybes visais atvejais atskleisti $alims.
Taigi galutinis sprendimas priklauso $alims.

3. Nesaliskumo principo taikymo problematika

Manytina, kad prie$ tai aptarti CPK 2312 str. 2 dalyje® nurodyti nu-
sisalinimo nuo teisminés mediacijos pagrindai turéty buti orientyras
mediatoriams, teikiantiems paslaugas Lietuvoje. Ganétinai detaliai $ie
pagrindai aptarti ir aktualas praktiniai pavyzdziai pateikti metodiniame
leidinyje ,,Mediatoriaus vadovas“”. I§ tiesy aplinkybés, susijusios su as-
meniniais mediatoriaus ry$iais (pvz., giminystés ar santuokos rysys), ar
dalyvavimas priimant sprendimg ankstesnése instancijose yra ganétinai
aiskios, lengvai identifikuojamos. O nustatyti ginco baigties galimg jtaka
mediatoriaus teiséms ir pareigoms ar suinteresuotumg ginco baigtimi gali
bati problemiska. Ypa¢ aktualus atstovavimo $alims klausimas. Lietuvoje,
ganétinai mazoje valstybéje, kurioje teisinés bendruomenés atstovai su-
siduria nuolat. Advokatai jsidarbina vis skirtingose kontorose, jose dirba
po kelis ar keliolika specialisty. Privalomos mediacijos instituto jvedimas
paskatino prapleésti teisininky veiklos profilj, tad neretas jy pradeda teikti
ir mediacijos paslaugas. Tai lemia, kad teisininky kontorose formuoja-
si praktika turéti ,,savo mediatoriy: siekiant i$vengti nukreipti klientus

s Lietuvos Respublikos civilinio proceso kodekso patvirtinimo, jsigaliojimo ir jgy-

vendinimo jstatymas. Civilinio proceso kodeksas®, supra note, 48.

57 Kaminskiené, supra note, 4: 75.
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j mediatorius, nedirbancius kontoroje, pasiripinama, kad bent vienas
advokaty kontoros narys jgyty mediatoriaus kvalifikacijg ir galéty teikti
mediacijos paslaugas privalomosios mediacijos atvejais. Taigi svarbu jver-
tinti, ar $i advokaty taikoma praktika nepriestarauja teisés akty ir Europos
mediatoriy etikos kodekse keliamam nesaliskumo reikalavimui.

CPK numatyta, kad mediatorius turi nusialinti nuo teisminés me-
diacijos, jei jis buvo ar tebéra ginc¢o $alies arba kity dalyvaujanciy byloje
asmeny atstovas. O treciasis Europos mediatoriy elgesio kodekse nuro-
dytas santykinis nusisalinimo pagrindas nurodo, kad mediatorius privalo
atskleisti $alims aplinkybe, jei mediatorius arba jo biuro narys $aliai tei-
keé kitas nei mediacijos paslaugas. Remiantis sistemine aptarty teisés akty
analize, bet kokig teismine ir Valstybés uztikrinama neteismine mediacija
teikiantis mediatorius privalo nusi$alinti nuo mediacijos, jei jis buvo ar
tebéra bent vienos i§ ginco $aliy advokatas. Jstatyme néra detalizuojama,
kad $i aplinkybé galioja tik dél mediacijos metu sprendziamo ginco, taigi
manytina, kad nusisalinti privaloma, jei mediatorius buvo salies advoka-
tas ir bet kuriame kitame anksc¢iau sprestame gince. Taip pat jis privalo
informuoti Salis apie tai, jei jo kontoros kolega bent vienai i$ $aliy teiké
kitas nei mediacijos paslaugas. O mediatorius, teikiantis privacig neteis-
mine mediacijg, pries tai buves Salies advokatas bet kokiame gince, pagal
$iandien galiojantj reglamentavimg nusisalinti neprivalo. Taciau jis turi
jvertinti, ar aplinkybé, kad jis pats ar jo biuro kolega buvo ar yra Salies
atstovas, nepaveiks jo nesaliSkumo, ir privalomai informuoti apie tai ginco
salis bei gauti jy sutikimg pradéti ar testi procesa.

Akivaizdu, kad vél susiduriame su skirtingy standarty taikymu, pri-
klausomai nuo mediacijos formos. Todél formuojant vieninga mediatoriy
veikos praktika rekomenduotina mediatoriams nusisalinti nuo mediacijos
visais atvejais, jei bet kokiame, net ir su mediacijoje sprendziamu gincu
nesusijusiame, gince jis buvo ar yra bent vienos i$ ginco $aliy advokatas.
Taip pat batina informuoti $alis, jei jo teisinés kontoros kolega bent vie-
nai i$ $aliy teiké kitas nei mediacijos paslaugas. Taigi, tarp advokaty besi-
formuojanti praktika savo kontorose turéti kolegag mediatoriy, manytina,
nors formaliai atitinka jstatymo reikalavimus, taciau kelia pernelyg daug
rizikos tapti ir bati laikomu $alisku, todél rekomenduotina jos atsisakyti.

8 Lietuvos Respublikos civilinio proceso kodekso patvirtinimo, jsigaliojimo ir jgy-

vendinimo jstatymas. Civilinio proceso kodeksas®, op. cit., 231.% str. 2 d.
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4. Atsakomybé pazeidus nesaliSkumo principa

Nesaliskumo principo nepaisymas mediatoriui pirmiausia gali reiksti
prarasta ginco $aliy pasitikéjima. Jj praradus sunku tikétis, kad mediacija
toliau tesis sékmingai. Salis, pajutusi, kad mediacija vyksta ne taip, kaip
tikéjosi, ir matydama ar jtardama, kad mediatorius demonstruoja prie-
lankuma vienai $aliai ar yra suinteresuotas ginco baigtimi, gali bet kada
pasitraukti i§ proceso arba nuspresti nusalinti mediatoriy.

Taciau pazeides nesaliskumo principa mediatorius ne tik rizikuoja
mediacijos baigtimi, bet jam iSkyla ir atsakomybés klausimas. Mediaci-
jos jstatyme numatytos dvi atsakomybés rasys mediatoriui: drausminé
ir civiliné. Pagal drausmine atsakomybe mediatoriaus veiksmai gali bati
apskysti Mediatoriy veiklos vertinimo komisijai (toliau - Komisija)®. I$-
nagrinéjusi pareiskéjo skunda Komisija priima sprendima, ar mediatorius
pazeidé mediacija reglamentuojanciy teisés akty normas, ir paskiria viena
i$ numatyty sankcijy: jspéjima, vie$a ispéjima arba pasalinimag i§ LR Me-
padaryta zalg teikiant mediacijos paslaugas mediatoriai atsako Civilinio
kodekso nustatyta tvarka. Taigi, jei mediatorius nesilaiko ar netinkamai
laikosi jam numatyty nesaliskumo reikalavimuy, tokie mediatoriaus veiks-
mai atnesa jam drausmine atsakomybe. Jei tokiu biudu mediacijoje priim-
tas Saliy susitarimas ar pats mediacijos procesas sukelia zalg Salims, jos
gali zalos atlyginimo siekti LR Civilinio kodekso nustatyta tvarka.

Pazymétina, kad Mediatoriai, kurie yra teis¢jai, atsako drausmine
tvarka, kaip nustatyta Lietuvos Respublikos teismy jstatyme®’. Si Mediaci-
jos jstatyme jtvirtinta iSimtis mediatoriams, kurie yra teis¢jai, vercia kelti
klausimg: ar teisinga teiséjus, kurie atlieka mediatoriaus funkcija, vertinti
pagal teiséjui keliamus reikalavimus, o ne kaip mediatorius? Pirmiausia
skiriasi teiséjy ir mediatoriy vertinimo, ar jie padaré drausminj pazeidi-
ma, eiga ir galimos sankcijos. Vertinant teiséjy elgesj ir profesinés etikos
klausimus tiesiogiai dalyvauja net trys pagrindinés Lietuvos teismy savi-
valdos institucijos: Teiséjy etikos ir drausmés komisija (toliau - TEDK),
Teiséjy garbés teismas, taip pat Lietuvos Auk$ciausiasis Teismas. TEDK
neturi jgaliojimy iskart nagrinéti iSkeltos drausminés bylos, ji tik spren-
dzia drausmés byly iskélimo klausimus ir perduoda bylas nagrineéti Tei-

% Lietuvos Respublikos mediacijos jstatymas, supra note, 7: 28 str.

Lietuvos Respublikos mediacijos jstatymas, supra note, 7: 29 str.
o Ibid, 31 str.
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séjy garbés teismui. Sis gali paskirti vieng i§ numatyty sankcijy: pastaba,
papeikimg ar griezta papeikima®. Taigi tvarka, numatyta norint pateikti
skundg dél mediatoriaus-teiséjo galimo etikos pazeidimo, yra akivaizdziai
procediriskai sudétingesné, o numatytos sankcijos, atvirksciai, — Svel-
nesnés. Siurkiciai pazeides mediatoriui numatytus veiklos reikalavimus,
taip pat ir nesaliSkumo reikalavima, mediatorius gali bati pasalintas i$
Mediatoriy saraso ir nebeturéti teisés verstis $ia veikla, o teiséjui-media-
toriui griezciausia galima sankcija — grieztas papeikimas. Antrasis klausi-
mas kyla dél mediatoriaus-teiséjo civilinés atsakomybés. Jei uz asmenims
padarytg zalg teikiant mediacijos paslaugas mediatoriai atsako Civilinio
kodekso nustatyta tvarka, tai teiséjui galioja imunitetas nuo civilinés at-
sakomybés®. Manytina, kad teisé¢jui, vykdan¢iam mediatoriaus pareigas,
neturéty galioti visiskas imunitetas nuo civilinés atsakomybés, kadangi
jis teiséjui suteikiamas byloje priimant sprendimus Valstybés vardu. O
veikdamas kaip mediatorius teiséjas apskritai nepriima jokio sprendimo,
bet atlieka nesalisko tarpininko funkcija padédamas $alims rasti ir priimti
sprendima pacioms.

Lietuvoje kol kas néra suformuotos teismy praktikos, kad buty na-
grinétas mediatoriaus nesaliskumo klausimas. Tac¢iau butina paminéti,
kad mediacijos $alys turi ne tik teise skysti mediatoriaus veiksmus, bet
praktikoje ja naudojasi. ISanalizavus nuasmenintus 2020-2021 m. vyku-
siy Mediatoriy veiklos vertinimo komisijos posédziy protokolus® matyti,
kad i$ 16 Komisijos gauty skundy net penkiuose jy mediatoriaus nesalis-
kumo reikalavimo nesilaikymas yra jvardytas kaip galimas mediatoriaus
padarytas etikos pazeidimas. Pazymétina, kad vienas i$ keturiy atvejy,

2 Zaneta Navickiené, ,,Subjektai, dalyvaujantys Lietuvos teiséjy profesinés etikos

vertinime”,  Jurisprudencija 25, 2 (2018), https://repository.mruni.eu/han-
dle/007/15655.

,Lietuvos Respublikos teismy jstatymas“, Lietuvos Respublikos Seimas, zitiréta
2022 m. sausio 21 d., https://e-seimas.Irs.It/portal/legal Act/1t/TAD/TAIS.5825.
Straipsnio autoré atliko tyrima, kurio metu buvo surinkti, susisteminti ir iSanalizuo-
ti Valstybés garantuojamos teisinés pagalbos tarnybos pateikti Mediatoriy veiklos
vertinimo komisijos posédziy protokolai, kuriuose buvo vertinama mediatoriy vei-
kla. Siekiant jvertinti Lietuvos Respublikoje taikomo Mediatoriy veiklos vertinimo
komisijos veikimo modelio veiksminguma, buvo surinkti ir susisteminti per dvejus
veiklos metus, t. y. nuo 2020 m. sausio mén. 1 dienos iki 2021 m. gruodzio 31 dienos
vykusiy Komisijos protokoluose uzfiksuoty sprendimy duomenys. Laikantis asmens
duomeny apsaugos standarty ir konfidencialumo principo, pateikti protokolai buvo
nuasmeninti, kad nebiity galima identifikuoti ginco Salies, pateikusios skunda Komi-
sijai, nei mediatoriaus, kurio veikla buvo vertinama.
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kai Komisija pripazino mediatoriy pazeidus mediacijos paslaugy teiki-
ma reglamentuojancius teisés akty reikalavimus ir pareiské mediatoriui
jspéjima ar vie$a jspéjima, buvo butent nesaliSkumo principo nesilaiky-
mas. Komisija gavo skundg dél mediatorés nekompetentingy veiksmuy, kai
$aliai davus sutikimg dél inicijuojamos mediacijos ir pareiskus norg, kad
mediacija vykty nuotoliniu biidu, mediatoré atsaké, kad mediacija nuo-
toliniu badu negalima. Inicijuojanti $alis mediatorei buvo isreiskusi pa-
geidavimg, kad mediacija vykty tiesioginio kontakto badu, tad mediatoré
nusprendé, kad Salims nepavyko suderinti mediacijos vykdymo formos
ir iSra$é pazyma apie mediacijos pabaigg. Sprendime Mediatoriy veiklos
vertinimo komisija suformavo nuostatg, kad ,,<...> mediatoré neuztikrin-
dama mediacijos Saliy procesinio lygiateisiskumo ir i§davusi pazymga apie
privalomosios mediacijos pabaigg, situacijoje, kai privalomosios mediaci-
jos procesas formaliai dar nebuvo prasidéjes pazeidé Europos mediatoriy
elgesio kodekse ir LR Mediacijos jstatyme nustatytus reikalavimus medi-
atoriaus veiklai® ,Ginco $aliai kreipiantis j pasirinkta mediatoriy, svarbu
uztikrinti, kad mediatorius butu skiriamas abiejy ginco $aliy rasytiniu
susitarimu (Mediacijos jstatymo 13 str. 1 d.). Vadovaujantis Mediacijos
jstatymo 4 str. 6 d. atlygintinos mediacijos atveju mediacija pradedama tik
po to, kai mediatorius rastu susitaria su ginco Salimis atlyginimo dydzio
ir mokéjimo tvarkos.“®>

Teiséjy etikos ir drausmés komisija i$ viso yra sulaukusi dviejy skun-
dy dél teiséjy-mediatoriy veiklos. Pazymeétina, kad abiejuose buvo keltas
mediatoriaus $aliskumo klausimas. Vienu atveju skunde buvo formuluo-
jama, kad mediatorius ,viso pokalbio metu nedavé pasisakyti bei visos
mediacijos metu primygtinai reikalavo, kad [pareiskéjas] sutikty su kitos
$alies pasitilymais, tokiu badu i$reiksdama akivaizdy $aliskuma“*. Kitame
skunde ,pareiskéja nurodé, kad mediacijos posédzio metu teisé¢ja [nuas-
meninta] taiké neetiskus mediacijos metodus, t. y. uzdavinéjo pertekli-
nius klausimus, komentavo pareiskéjos profesijos ypatumus, buvo $aliska
jos atzvilgiu“?’. Nors abiem atvejais buvo nuspresta teiséjui-mediatoriui
nekelti drausmés bylos nenustacius aplinkybiy, kurios leisty konstatuoti

% Mediatoriy veiklos vertinimo komisijos sprendimas dél mediatores veiklos vertini-

mo, 2021-11-09 Nr. (8.22) VD-98, Vilnius.

Teiséjy etikos ir drausmés komisijos sprendimas atsisakyti iSkelti drausmés byla tei-
s¢jai E.S. 2019 m. birzelio 10 d. Nr. 18 P-3.

Teiséjy etikos ir drausmés komisijos sprendimas atsisakyti iSkelti drausmés byla tei-
séjai R.S. 2019 m. birzelio 10 d. Nr. 18 P-4.
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nusizengimus, arba nustacius, kad mediatoriaus kaltinimas ,$aliskumu
vertintinas kaip subjektyvus mediacijos proceso metu iskilusiy klausimy
sprendimo budy vertinimas® Taigi akivaizdu, kad mediatoriaus nesalis-
kumas yra vienas svarbiausiy klausimy ginco Salims. Nesalisko mediato-
riaus jos tikisi nepriklausomai nuo to, ar jj pasirenka pacios, ar mediatoriy
gincui nagrinéti paskiria Valstybés garantuojamos teisinés pagalbos tary-
ba, vyksta teisminé ar neteisminé mediacija.

Apibendrinant galima teigti, kad nacionaliniuose teisés aktuose gana
aiskiai apibrézta atsakomybé mediatoriui, pazeidusiam nesaliskumo prin-
cipg. Taciau butina tikslinti mediatoriy ir teiséjy, kurie atlieka mediato-
riaus funkcijas, veiklos vertinimo procediiras suvienodinant atsakomybés
formas ir galimas sankcijas ir taip nesudarant galimybés teiséjui uz ne-
tinkama mediatoriaus pareigy atlikimg ,,pasislépti“ uz teiséjo imuniteto.
Besiformuojanti mediatoriy veiklg vertinanciy institucijy praktika rodo,
kad buvimas $alisku yra gana daznai formuluojamas kaltinimas pareiskeéjy
skunduose. Todél mediatoriai turéty skirti daugiau démesio nesaliskuma
nulemianc¢ioms aplinkybéms identifikuoti ir déti visas pastangas, kad ne-
buty pagrindo ginco $alims suabejoti mediatoriaus nesaliskumu.

ISvados

Teisékiiroje Lietuvoje mediatoriaus nesaliSkumo principas yra jtvir-
tintas ir reiskia prievole mediatoriui veikti ir siekti bati laikomu nesalis-
ku, vengiant prielankumo kuriai nors i$ $aliy. Taciau Mediacijos jstatyme
néra numatyta konkreciy aplinkybiy, kurios nurodyty, kaip mediatorius
turéty vertinti savo nesaliskumg. Taigi praktikuojantiems mediatoriams
sunku jvertinti, kokias aplinkybes jstatymo leidéjas turi omenyje ir ko-
kiems asmenims galioja nesaliSkumo reikalavimas.

Nacionaliniuose teisés aktuose absoliutlis mediatoriaus nusisalinimo
pagrindai, t. y. aplinkybés, kurios draudzia mediatoriui imtis ir impera-
tyviai nurodo nusisalinti nuo mediacijos, yra pateikiami, ta¢iau numato
skirtingus reikalavimus mediatoriams priklausomai nuo to, kokios ruasies
mediacijg jie vykdo. Santykiniai nusi$alinimo pagrindai yra susije su ma-
ziau rizikingais atvejais ir leidzia mediatoriui pac¢iam jvertinti, ar jis su-
gebés islikti nesalisku, ir jpareigoja jas atskleisti Salims pries§ pradedant ar
tesiant procesa.

Viena ryskiausiy problemy, kurig lemia nenuoseklus ir skirtingas
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mediatoriaus nusisalinimo pagrindy jvardijimas skirtinguose teisés ak-
tuose, yra tarp advokaty besiformuojanti ydinga praktika savo kontorose
turéti kolega mediatoriy, pas kurj nukreipiami savi klientai privalomosios
mediacijos atvejais. Manytina, kad nors formaliai §i praktika atitinka jsta-
tymo reikalavimus, taciau kelia pernelyg didelés rizikos mediatoriui tapti
saliskam dél sgsajy su kolega ir sukelti pagrjsty abejoniy ginco $alims, ar
toks mediatorius sugebés islikti visiskai nesaliskas sprendziant gincg, to-
dél rekomenduotina jos atsisakyti.

Abejonés dél mediatoriaus $aliSkumo mediacijos $alis daznai paska-
tina skysti mediatoriy veiksmus jy veikla vertinanc¢ioms institucijoms.
Taciau skirtingos mediatoriy ir teiséjy, teikianc¢iy mediacijos paslaugas,
apskundimo ir veiklos vertinimo procediros apsunkina mediacijos $aliy
galimybe ginti savo teise j saziningg ir kvalifikuota mediacijos procesa. Be
to, suteikia galimybe teiséjui, netinkamai atlikusiam mediatoriaus parei-
gas, ,pasislépti uz teisé¢jo imuniteto.

Jstatymo leidéjui sitlytina tikslinti nesaliSkumo sgvoka Mediacijos
jstatyme ir praplésti jo taikyma ne tik $alims, bet ir jy atstovams. Taip pat
Mediacijos jstatyme butina jvardyti absoliu¢ius mediatoriaus nusisalini-
mo pagrindus remiantis CPK 231.% str. 2 dalyje *® jtvirtintomis nuostato-
mis, taip uztikrinant, kad jos taps vienodai privalomos visiems mediacijos
paslaugas Lietuvoje teikiantiems mediatoriams nepriklausomai nuo tei-
kiamos mediacijos pobtdzio. Taip pat rekomenduotina vienodinti medi-
atoriy ir teiséjy atsakomybés formas ir galimas sankcijas uz netinkama
mediatoriaus pareigy atlikimg.

¢ Lietuvos Respublikos civilinio proceso kodekso patvirtinimo, jsigaliojimo ir jgy-

vendinimo jstatymas. Civilinio proceso kodeksas®, supra note, 48.
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Abstract. Three years have passed since January 1st, 2019, when
a new wording of the Law on Mediation, which envisaged significant
changes in the application and management of mediation, entered into
force. There is a natural need for more detailed analysis of the challenges
faced by the new Institute of Mediation in Lithuania and the evaluation
of whether the chosen model for regulating the activities of mediators is
sufficient to ensure one of the most important principles of mediation
- the impartiality of the mediator. Until now, Lithuanian legal doctrine
has focused on general knowledge about mediation, its stages, and its
principles. The rather liberal model of regulation of mediators chosen
by the legislature specifies the principles to be followed by the mediator,
but does not provide details nor implement provisions. Representatives
of different professions are engaged in mediator activities in Lithuania;
therefore, it is natural that their knowledge of what mediation is, its prin-
ciples, and the actions of a mediator that are considered appropriate in
practice and are in accordance with the European Code of Conduct for
Mediators is very different. The purpose of this article is to reveal the
concept of the principle of mediator impartiality and its ambiguity by
identifying the content of the national legislation governing mediation
and to review the problems encountered in the implementation of the
principle of impartiality in practice in Lithuania.

Keywords: mediation, principles of mediation, impartiality, neutral-
ity, withdrawal, ethical violations
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Abstract. Although mediation is considered one of the most popu-
lar ways of consensual dispute resolution, for many years, mediation in
Ukraine had no legislative regulation. This was one of the obstacles that
restrained the development of alternative dispute resolution in Ukraine,
even though the mediation community had been growing. Eventually,
the Law of Ukraine “On Mediation” was adopted on November 16, 2021.
This article presents diverse approaches towards adopting and perceiving
mediation in the world, particularly in the EU, USA, and Ukraine. The
formation and legislative integration of mediation, including the com-
parison of primary sources, legal documents, and scientific approaches,
is analyzed. This article is devoted to the distinctive features of the new
Ukrainian legislative mediation regulation that are decisive for the na-
tional mediation model.

Keywords: mediation, Ukraine, development of mediation, perspec-
tive of mediation.
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Introduction

The rule of law underpins the protection of the rights of its citizens
against unlawful violations. Protection of rights should cover not only lit-
igation but also alternative dispute resolution. Mediation is an effective
alternative way to find a solution to a dispute. The validation of mediation
and its widespread application have a long history of development, until
the essential principles of the mediation process were formed and estab-
lished. The mediation method is recommended to speed up and facilitate
the resolution of a dispute, as this allows for non-recourse to the courts.
State-administered litigation is complex and time-consuming, and the use
of mediation reduces the number of court cases.

The Law on Mediation in Ukraine was only adopted in the autumn
of 2021. The law provides that mediation is a confidential form of dispute
resolution outside the courtroom. It takes place before a neutral third par-
ty, the mediator, who helps the parties to settle their dispute amicably,
speedily, and without lengthy and sometimes expensive court proceed-
ings.! However, the factors that would encourage citizens to use this pro-
cedure need to be assessed.

The scientific novelty of this research contributes to the legal progress
of the adoption of mediation in the world, and in particular in Ukraine.
This article analyzes how people can benefit from mediation and what
remedies should be used in order to encourage people towards the use of
this alternative dispute resolution method.

This researched problem has been addressed by both Ukrainian
and international scholars. The history of conciliation and meditation
procedures was examined by L.O. Makhova and A. O. Vyprytsky,*> D. L.

! “Law of Ukraine of November 16, 2021 No. 1875-1X. On Mediation”, CIS legislati-
on, https://cis-legislation.com/document.fwx?rgn=136707

Larisa O. Makhova and A. O. Vyprytsky, “History of International Development and
the Current State of the Institute of Mediation in Ukraine”, Pravo i suspilstvo 5, 2
(2018): 245, http://pravoisuspilstvo. org.ua/archive/2018/5 2018/part_2/42.pdf.
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Davydenko,’ Coleman Phillipson,* and Jay Folberg®. The implementa-
tion of mediation in the legal system was examined by N. V. Shyshka,* M.
M. Lazarenko,” V. Komarov and T. Tsuvina,® N. Alexander,’ and C. H.
Van Rhee.!” The application of mediation in Ukraine has been examined
by L. O. Andrievskaya and M. V. Zelenina," A. V. Gaiduk,? V. Komarov
and T. Tsuvina,” and I. Izarova."* Finally, Tetiana Tsuvina and Tetiana
Vakhonieva examined the newly adopted Law on Mediation in Ukraine.

3

Dmitry L. Davydenko, “From the history of conciliation procedures in Western Eu-
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“Nevertheless, this problem is still relevant due to the uneven approach-
es towards the notion of mediation and its place among other methods
of dispute resolution. The legal doctrine needs further scientific develop-
ment in this sphere.

The purpose of this article is to research the history and recent de-
velopments of mediation in the world in order to present the necessity of
its existence as an autonomous legal institution in Ukraine for resolving
disputes. The object of this research is the development of mediation in
the United States and the European Union, as well as current perspectives
on mediation in Ukraine.

This research is significant for policy makers and legal practitioners
in that it will promote the understanding of what problems and benefits
are involved in the adoption of mediation. This article will also be useful
for law students who are interested in alternative dispute resolution meth-
ods, as it presents the global history of mediation and current perspectives
of mediation in Ukraine.

The methodology used includes a comparative analysis of the forma-
tion and legislative integration of mediation, involving the comparison of
primary sources, legal documents, and scientific approaches. The etymo-
logical method provides for a more in-depth examination of the concept
of mediation and its aspects. The historical method enables a thorough
investigation of the processes that directly led to the emergence of media-
tion. This analysis is required in order to present a comprehensive evalua-
tion of the object of the research.

Chapter 1 of this article covers the global history of mediation. The
first section of this chapter reveals the ancient origins of mediation that
can be traced in China, Rome, and Greece, and that could be regarded as
evidence of mediation’s relevance and its similarities with the current legal
notion. The following section exposes the factors that led to the adoption
and implementation of mediation in the USA. It also covers the present
stage of mediation and highlights demand for it in society. The final sec-
tion turns its attention towards EU experience in the integration of me-
diation, outlines the primary legal documents that influenced the popu-
larization of this legal concept among the Member States, and presents
innovative approaches to online mediation.

15 Tetiana Tsuvina and Tetiana Vakhonieva, “Law of Ukraine ‘On Mediation’: Main
Achievements and Further Steps of Developing Mediation in Ukraine”, Access to
Justice in Eastern Europe (2022): 142-153
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Chapter 2 reviews the current situation regarding mediation in
Ukraine and considers perspectives on mediation.

1. The history of mediation

In this chapter of the research, we explore the history of mediation
until its modern consolidation. Firstly, ancient experiences are presented
in order to clarify how past societies applied mediation procedures. Then,
the modern history of mediation is referred to, underlining legislative and
social perspectives in the USA in regard to mediation. Finally, we analyze
how mediation is incorporated and used in the EU.

1.1. The concept of mediation in ancient times

The origins of mediation procedures are extensive and can be traced
back to ancient times. The concept of modern mediation was already
formed in antiquity, and was characterized by features that still form the
essential principles of out-of-court settlement of a dispute. Etymological
research shows that the term “mediation” comes from: the Greek word
medos - “neutral”; Latin mediatio - “mediation”; and mediare - “to be
a mediator”. The Greek word medos refers to the quality of the subject,
and is a basic principle of the process. The Latin words display the entire
process and the third party who acts a mediator in it.'°

1.1.1. The Chinese tradition of amicable dispute resolution

Traces of mediation can be seen in ancient China, where, due to cul-
tural and religious reasons, the amicable resolution of conflicts without
the participation of government officials was a priority. Furthermore,
influence was exerted by the philosophical teachings of Confucius, who
focused on persuasion and consent as the best ways to resolve a dispute.
Competition, in this case, would lead to the destruction of harmonious re-
lations, the anger of the participants, and would contradict the essence of
resolving a dispute.”” The pillars of “correct” behavior were cooperation,
tolerance, and openness. These teachings became the basis for the tradi-

16

Shyshka, supra note, 6.

7 Folberg, supra note, 5.
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tion of resolving disputes within a family, clan, or village with an elder or
other third party who acted as a mediator and led to a peaceful way of re-
solving disputes by searching for a compromise.'® The legal systems of the
ancient Chinese and Japanese communities and their cultural-religious
contexts also played an important role in the development of mediation.
The Eastern mediation period made a significant contribution to shap-
ing the content, meaning, and place of private and judicial mediation in
the legal system and in public life, although during this historical period
the mediation process was inseparable from mediation and religious rites,
and focused on personal, family, property, or work settlement of disputes
arising out of these relationships.

1.1.2. Mediation as a remedy to maintain friendly relationships in Greece

In ancient Greece, since the 7th century BC, the legal concept of
proxenia was the basis for further development in out-of-court dispute
resolution.” In the 5th century BC, the procedure became widespread. It
aimed to establish, negotiate, and maintain relationships between parties
to a dispute by involving a mediator, also known as a proxenos. However,
the primary purpose of the procedure was to end hostility and violence
between people. The mediator considered parties’ interests and social po-
sitions throughout the mediation procedure to obtain a mutually benefi-
cial outcome. It is worth mentioning that only a highly respected, experi-
enced, wise, and eloquent person could act as a mediator.

1.1.3. The Talion principle as the precondition of mediation in Rome

A procedure similar to the Chinese dispute resolution method was
developed in Rome that ensured the survival and maintenance of friendly
relations in society. This procedure was necessary — in contrast to the Tal-
ion principle, which only gave rise to the emergence of conflict and vio-
lence. The role of the mediator was delegated to community meetings and
elders who, due to their life experience and wisdom, were able to suggest

James A. Wall and Michael Blum, “Community Mediation in the People’s Republic
of China”, The Journal of Conflict Resolution 35, 1 (1991): 4

Phillipson, supra note, 4

Davydenko, “Conciliation and Arbitration in Ancient Greece”, supra note, 3: 166—
167.
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and determine possible solutions to a situation. It is worth mentioning
that this procedure was not entirely similar to mediation in its classical
sense, since the mediator had the opportunity to impose their opinion on
the parties, and the dispute could end peacefully, but not with the satis-
faction of both parties. At the same time, this procedure was not similar
to arbitration because parties could derogate from the given advice. The
concept of a settlement agreement was secured for the first time in Roman
law in the 5th century BC. Thus, the Laws of the Twelve Tables provided
for the possibility of a settlement agreement before the commencement of
legal proceedings. Later, the settlement agreement would be called frans-
actio, the purpose of which was to terminate the contentious relationships
that had arisen between the parties.”'

In ancient civilizations, covering the periods of ancient Greece and
Rome, the formation and spread of what we now call Western culture
began, leading to political, economic, and social changes and changes in
the structure and functions of the legal system. The main heritage of this
period in the context of mediation is the emergence and diversity of new
mediator roles, the practice of public and formal litigation, and the begin-
nings of international arbitration.

1.2. The experience of mediation in the USA

The modern concept of mediation was developed in the USA in the
1940s, when the Federal Mediation and Conciliation Service (hereinafter
- FMCS) was created on the basis of The Labor Management Relations
Act of 1947. The agency’s creation was due to massive employee strikes,
and mediation made it possible to ensure productivity for employers and
avoid negative consequences for the state. The agency’s primary mission
was: “to prevent or minimize the impact of labor-management disputes
on the free flow of commerce by providing mediation, conciliation, and
voluntary arbitration.”*

The crucial point for the further spread of mediation was the Roscoe
Pound Conference that was held in 1976, the turning point of which was

2 Davydenko, “From the history of conciliation procedures in Western Europe and the
United States”, supra note, 3: 163—165.

2 “A Timeline of Events in Modern American Labor Relations”, Federal Mediation and
Conciliation Service, accessed November 9, 2021, https://www.fmcs.gov/aboutus/
our-history/.
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to subdue the judicial model of dispute resolution by ideas of harmony
and efliciency - alternative dispute resolution (hereinafter - ADR) meth-
ods. This conference was supposed to initiate cultural changes that would
affect society’s most critical problems and vital procedural issues of litiga-
tion. The event was what anthropologists have called “a key social drama.”
“Warren Burger, proceeding from his position of the Chief Justice, caught
the majority’s position by saying that standard ways of resolving conflicts
in court tear society apart with their excessive protraction and scrupu-
lousness. In contrast, alternative dispute resolution methods are more
civilized. Professor F. Sander presented the idea of a court where a spe-
cial officer would preview the claims submitted to the court and suggest a
variety of options, including the method of dispute resolution that would
most fully satisfy the needs of parties in a particular case. The speech of
the Chief Justice and the presentation given by professor E Sander formed
the basis for the future political platform of the ADR movement in the
United States and around the world.**

Rapid development characterizes the next 30 years of US mediation
history, as mediation becomes more widely used in practice. An unlimited
number of mediation organizations appear alongside numerous doctrinal
works and legislative regulations.” In 2001, the National Conference of
Commissioners on Uniform State Laws completed the Uniform Media-
tion Act, the principal document that harmonized the process of media-
tion in the USA. This document promoted the integrity of the mediation
process by consolidating confidentiality as the primary principle, enabling
disclosure of all the relevant information to a mediator in order to ful-
ly understand - and, at the same time, secure - the interests of parties.
According to the aforementioned act, mediation is “a process in which a
mediator facilitates communication and negotiation between parties to
assist them in reaching a voluntary agreement regarding their dispute.”*
In the modern world, mediation is frequently used in different catego-

23

Laura Nader, “The ADR Explosion - The Implications of Rhetoric in Legal Reform”,
Windsor Yearbook of Access to Justice 8 (1988): 273-276.

Tatiana Kiselyova, “Legal regulation of relations on the provision of mediation ser-
vices in foreign countries” Pravo Ukrainy 11-12 (2011): 228

Lazarenko, supra note, 7: 111.

“National Conference of Commissioners on Uniform State Laws. Uniform Mediati-
on Act, 20017, https://www.uniformlaws.org/HigherLogic/System/DownloadDocu-
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ries of cases across the USA - even those that have significant government
policy implications, or when it is important to produce a full public record
of the proceedings.” According to the Equal Employment Opportunity
Commission report, approximately 70% of cases resolved through media-
tion in 2020 were significant.”® Another statistics report was presented by
FMCS, whose commissioners mediated 2,722 collective bargaining cases,
1,945 high-impact grievance cases, 1,500 ADR cases, and implemented
over 1,675 training and intervention programs in 2020.%° This illustrates
the successful implementation and demand for mediation in the USA.

Important historical events, world wars, socio-economic phenome-
na, and rapid urbanization and technological development have led to the
formation of human rights protection and civic mechanisms. The imple-
mentation of welfare state-building strategies has fully increased citizens’
legal awareness, literacy, and activism in defending violated rights. Such
changes have necessitated the development of judicial institutions and a
legal framework to address these situations. Mediation as a phenomenon
has, from its earliest beginnings, been perceived and developed as involv-
ing the education and awareness-raising of the parties to a dispute, seek-
ing social and constructive ways of resolving a dispute and encouraging
the parties to seek a peaceful solution to the dispute themselves.

1.3. The implementation of mediation in Europe and the
European Union: background and realities

European countries followed the early success of the USA in media-
tion.

1.3.1. Council of Europe

European countries stimulated alternative dispute resolutions to rec-

27 EEO Mediation Guide”, The Office of Civil Rights of America (OCR), accessed No-
vember 8, 2021, https://www.commerce.gov/cr/reports-and-resources/eco-mediati-
on-guide.

2 “EEOC Mediation Statistics FY 1999 through FY 20207, Equal Employment Oppor-
tunity Commission, accessed November 8, 2021, https://www.eeoc.gov/eeoc-media-
tion-statistics-fy-1999-through-fy-2020

2 “Fast facts about the agency”, Federal Mediation and Conciliation Service, accessed
November 8, 2021, https://www.fmcs.gov/wp-content/uploads/2021/02/FMCS-Fast-
Facts-FY2020-update-Feb-2021.pdf.
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tify the growing problem of access to justice, which is a fundamental right
enshrined in Article 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms.*

The process of adopting mediation started from the Recommenda-
tion on mediation in family matters in 1998. This document laid down
a definition of mediation, according to which: “mediation is a process in
which a third party, the mediator, impartial and neutral, assists the parties
themselves to negotiate over the issues in dispute and reach their own joint
agreements.” The principles of neutrality, confidentiality, and impartiali-
ty were defined, significantly impacting the understanding of mediation
within the society.”® The growing number of family disputes, the protec-
tion of the child’s best interests and welfare, and the high social and eco-
nomic cost to states led to the necessity of mediation in family disputes.
Following mediation in family matters, the Council of Europe adopted
another Recommendation on mediation in penal matters in 1999* in
order to prevent and handle crime, enhance the personal participation of
victims and defendants in proceedings, and promote more effective out-
comes in penal matters.*

The next important steps were the Recommendation on alternatives
to litigation between administrative authorities and private parties in
2001,** the Recommendation on mediation in civil matters,* and The

30 “European Convention for the Protection of Human Rights and Fundamental Free-

doms 0f 4.11.1950”, European Court of Human Rights, accessed November 9, 2021,
https://www.echr.coe.int/documents/convention_eng.pdf.

“Recommendation Ne R (98) 1 of the Committee of Ministers to member states
on family mediation of 21.01.1998”, RM, accessed April 7, 2022, https://rm.coe.
int/09000016804ecb6e.

“Recommendation No. R (99) 19 of the Council of Europe concerning mediation in
penal matters of 15.09.1999”, Legislation Online, accessed April 7, 2022, https://
www.legislationline.org/documents/id/8112.

“Comments on Recommendation No. R (99) 19 of the Committee of Ministers to
member States concerning mediation in penal matters of 27.03.2017”, RM, accessed
April 7, 2022, https://rm.coe.int/1680706970.

“Recommendation of the Committee of Ministers to member states on alternatives to
litigation between administrative authorities and private parties of 5.09.2021”, RM,
accessed April 7, 2022, https://rm.coe.int/16805¢2b59.

“Recommendation of the Committee of Ministers to member states on mediati-
on in civil matters of 18.09.2021”, RM, accessed April 7, 2022, https://rm.coe.
int/16805e1£76.
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Green Paper in 2002.%

The European code of conduct for mediators® strengthened the pro-
gress of mediation in 2004. This document intended to raise the level of
trust in mediation by introducing the principles used during the proce-
dure, and was helpful for both citizens and professional mediators. The
principles referred to payments and fees for services, the competence and
appointment of mediators, independence, impartiality, confidentiality,
and the mediation agreement.

The European Commission for the efficiency of justice’s (CEPE])
“Working Group on mediation (CEPEJ-GT-MED) has worked on devel-
oping mediation practices in Europe from 2006 to 2007 and from 2017 to
2019. During its first mandate, the GT-MED had conducted a study on
the impact of the Committee of Ministers’' Recommendations concerning
family mediation, mediation in criminal matters, alternatives to litigation
between administrative authorities and private parties and mediation in
civil matters. The GT-MED has also drawn up guidelines in these areas
as well as specific measures to ensure effective implementation of these
recommendations in Council of Europe member states. Ten years later,
from 2017 to 2019, the GT-MED was entrusted to facilitate the implemen-
tation of the Recommendations of the Committee of Ministers to Member
States concerning mediation.”*® “The European Handbook for Mediation
Lawmaking is an essential document for states wishing to develop a legal
framework conducive to the development of mediation by drawing inspi-

ration from best practices from other European countries.”

“European Commission, Green Paper on alternative dispute resolution in civil and
commercial law, COM (2002) 196 final”, EUR-Lex, accessed April 7, 2022, https://
eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52002DC0196.
“European code of conduct for mediators”, Euromed-justice, accessed April 7, 2022,
https://www.euromed-justice.eu/en/system/files/20090128130552 adr_ec code
conduct_en.pdf.

Council of Europe, ,,Mediation”, The European Commission for the efficiency of
Jjustice (CEPEJ), accessed April 7, 2022, https://www.coe.int/en/web/cepej/ce-
pej-work/mediation.

European Commission for the Efficiency of Justice (CEPEJ), European Handbo-
ok for Mediation Lawmaking (2019), https://rm.coe.int/cepej-2019-9-en-handbo-
0k/1680951928
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1.3.2. The European Union

The decisive stage of implementation of mediation in the EU was
the Directive on mediation in civil and commercial matters** that is now
transferred to domestic legislations across the EU - except in Denmark,
which did not take part in the adoption of this Directive and was not
bound by it. According to its articles, this directive intended to promote
the amicable settlement of disputes by strengthening mediation, rectify
the problem of access to justice, encourage the provision of information to
the general public about existing mediators and organizations providing
mediation services, and stimulate the conventional functioning of medi-
ation services on the internal market. It was highlighted that mediation is
not a lesser alternative to judicial proceedings, basing this argument on
the obligation of the Member States to ensure that the parties to a written
agreement resulting from mediation can have enforceable content to their
agreement.”!

The innovative procedure for online ADR was prescribed by the Reg-
ulation on online dispute resolution for consumer disputes in 2013. “On-
line ADR is a new process for settling disputes through virtual interaction.
Over the past few years, there has also been a change in resolving disputes
through ADR. The ADR process is transformed taking into account the
requirement and necessity of the people. The advanced technology has
allowed it to creep into alternative dispute resolution. The online Alterna-
tive Dispute Resolution has widened”** The Regulation requires Member
States to make ADR more accessible to EU consumers and to guarantee
that they can turn to quality-certified ADR institutions to settle conflicts

4 “Directive 2008/52/EC of the European Council and of the Parliament of 21 May
2008 on Certain Aspects of Mediation in Civil and Commercial Matters”, EUR-Lex,
3, accessed April 7, 2022, http://eur- lex.europa.eu/LexUriServ/LexUriServ.do?u-
ri=0J:L:2008:136:0003:0008:EN:PDF.

European Parliament, “Resolution on the implementation of Directive 2008/52/EC

of the European Parliament and of the Council of 21 May 2008 on certain aspects of

mediation in civil and commercial matters (the ‘Mediation Directive’)”, European

Parliament, accessed April 7, 2022, https://www.europarl.europa.eu/doceo/docu-

ment/TA-8-2017-0321 EN.html?redirect.

# “Regulation (EU) No 524/2013 of the European Parliament and of the Council of
21 May 2013 on online dispute resolution for consumer disputes and amending Re-
gulation (EC) No 2006/2004 and Directive 2009/22/EC (Regulation on consumer
ODR)”, Official Journal of European Union L165/63.
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with EU traders over the purchase of a product or service. Consumers can
use the platform to submit their contractual dispute and begin the ADR
procedure online. The platform developed from the EU project to provide
a fast and inexpensive way of resolving disputes resulting from the sale of
goods/services, in the context of cross-border and domestic commerce,
regardless of whether the purchase was made online or offline.* Accord-
ing to the report,* 2.8 million people visited the platform in 2019, an av-
erage of 200,000 unique visitors per month. Most complaints were filed in
Germany (over 6,000) and Gibraltar (over 5,000). Of consumers who filed
a complaint, 20% said that their dispute was resolved either on or outside
the platform. Another 18% said they were still discussing with the trader.
Only 2% of the complaints reached an ADR body.

Nevertheless, mediation in the EU has yet to achieve its stated ob-
jectives, in particular a well-balanced connection between mediation and
judicial processes.*

2. Mediation in Ukraine: regulatory framework and
perspectives

Chapter 2 reviews the current situation regarding mediation in
Ukraine and the perspectives of mediation. The assumptions and experi-
ences that led to the need for mediation and the social issues that limit the
popularity of mediation are examined.

“Although mediation is considered one of the most popular ways of
consensual dispute resolution, for many years, mediation in Ukraine had
no legislative regulation. This was one of the obstacles that restrained al-
ternative dispute resolution (ADR) development in Ukraine, even though

# European Commission, “Report from Commission to the European Parliament, the

Council, the European Economic and Social Committee on the application of Di-

rective 2013/11/EU of the European Parliament and of the Council on alternative

dispute resolution for consumer disputes and Regulation (EU) No 524/2013 of the

European Parliament and of the Council on online dispute resolution for consumer

disputes”, EUR-Lex, accessed April 7, 2022, https://eur-lex.europa.eu/legal-content/

EN/TXT/?uri=COM:2019:425:FIN.

European Commission, 3rd Report on the Online Dispute Resolution Platform, De-

cember, 2020.

4 EU Parliament, “A Ten-Year Long “EU Mediation Paradox”, When an EU Directive
Needs To Be More Directive”, accessed April 7, 2022, https://www.europarl.europa.
eu/RegData/etudes/BRIE/2018/608847/IPOL_BRI(2018)608847 EN.pdf.
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the mediation community had been growing. Eventually, the Law of
Ukraine ‘On Mediation*® was adopted on 16 November 2021.* However,
Ukrainian researchers conclude that further steps are needed, such as the
establishment of a national model for judicial mediation, the amendment
of procedural legislation, the introduction of special arrangements to im-
plement agreements on international mediation in commercial disputes,
and the adoption of special regulations for the integration of mediation
into other jurisdictional activities (notary, legal aid system).*

2.1. Possibilities of legal mediation provided by the legislation
of Ukraine

Article 124 of the Constitution of Ukraine® stipulates that an obliga-
tory pre-trial procedure for resolving a dispute may be established by law.
The legislation also initiates dispute resolution through the establishment
of an amicable agreement (Article 207 of the Code of Civil Procedure of
Ukraine,” Article 192 of the Economic Procedure Code of Ukraine®). An
amicable agreement can be reached at any time throughout the trial, af-
ter which it is assumed that the parties have reached an agreement on a
contentious subject that is acceptable to both of them and have decided to
end the litigation. A statement of conciliation (Article 190 of The Code of
Administrative Procedure of Ukraine®) is offered in public law disputes,
pursuant to which the parties can entirely or partially settle the dispute
based on mutual concessions. However, an amicable agreement and an
agreement in the mediation process are not identical concepts. Makhova

4 “Law of Ukraine of November 16, 2021 No. 1875-IX. On Mediation”, supra note, 1

47 Tsuvina, supra note, 15: 142—153.

® Ibid.

4 “Constitution of Ukraine. Adopted at the Fifth Session of the Verkhovna Rada of
Ukraine on June 28, 1996, accessed April 7, 2022, https://www.refworld.org/pdfi-
d/44a280124.pdf.

0 “Code of Civil Procedure of Ukraine of March 18, 2004 No. 1618-IV (as amended
on 16-12-2020)”, CIS, accessed April 7, 2022, https://cis-legislation.com/document.
fwx 7rgn=8686.

St “Economic Procedure Code of Ukraine of November 6, 1991 No. 1798-XII (as
amended on 16-11-2021)”, CIS, accessed April 7, 2022, https://cis-legislation.com/
document.fwx?rgn=8694

2 “Code of Administrative Legal Proceedings of Ukraine of July 6, 2005 No. 2747-IV
(as amended on 30-11-2021)”, CIS, accessed April 7, 2022, https://cis-legislation.
com/document.fwx?rgn=10720.
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L.A. and Vypritsky A.O. prove that within the framework of an amicable
agreement, the parties cannot go beyond the subject of the dispute. Dur-
ing mediation, the “field for negotiations” is maximally expanded, which
serves as the most effective resolution of the dispute.”

Another precondition is a dispute resolution procedure with the par-
ticipation of a judge, or “judicial mediation,”* which was incorporated
into Ukrainian legislation in 2017. The concept of this institution is that
a dispute can be settled by a judge prior to the start of the consideration
of the case on the merits. However, due to differences in the status of the
subject of mediation, the moment of transfer of the dispute to mediation,
and the consideration process, this procedure has little in common with
the classical mediation model and exists in Ukrainian practice as a hybrid
trial procedure.® Fedorova T.S. presents a similar position, underlining
that the settlement of a dispute with the participation of a judge is an in-
dependent type of conciliation procedure aimed at finding consensus and
joint settlement of the dispute between the parties.*

Attempts to incorporate mediation into legislation were traced in
the Joint Program of the European Union and the Council of Europe -
“Transparency and Effectiveness of Ukraines Judicial System.” In 2010,
mediation was implemented in four pilot courts across the country (the
Belotserkovsky City Court of the Kyiv Region, the Vinnytsia District Ad-
ministrative Court, the Administrative Court of Appeal of the Donetsk
Region, and the Ivano-Frankivsk City Court) as a means of reducing the
number of cases that have to be considered by the courts and increas-
ing their economic efficiency. In 36 cases, the mediation ended success-
fully, and a mediation agreement was concluded in 33 cases.”” Following
previous experiences, the President of Ukraine issued a Decree “On the
Strategy for Reforming the Judiciary Proceedings, and Related Legal Insti-
tutions for 2015-2020™** to expand alternative dispute resolution meth-

3 Makhova, supra note, 2: 245.

Andrievskaya, supra note, 11: 55

Ksenia Tokareva, “Comparative aspect of dispute resolution with the participation
of a judge and with the help of mediation”, Scientific works of the National Aviation
University. Legal Bulletin “Air and Space Law” 4, 57 (2020): 83-85, https://doi.
org/10.18372/2307-9061.57.15068.

% Tatiana S. Fedorova, “Economic justice in the system of institutes of the modern
state” (the candidate of legal sciences thesis, Odessa Law Academy (2018)): 17.
Gaiduk, supra note, 12: 3.

% “Presidential Decree of Ukraine of May 20, 2015 No. 276/2015 About the Strate-
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ods, including the incorporation of mediation into Ukrainian legislation.
However, the implementation procedure was only completed 2021.

2.2. Integration of mediation in Ukrainian legal proceedings

In light of a judicial personnel deficit, Ukrainians’ established prac-
tice of filing a lawsuit in any dispute has resulted in an overload of public
facilities, which has a detrimental impact on the efficiency and quality of
trials and the number of unresolved cases. Consequently, in 2020, with
4,991 judges, around 3,675,900 cases and documents were presented to
courts. Olexander Oleinik, the Director of the Directorate of Justice and
Criminal Justice, stated that the best solution to improving access to jus-
tice and reducing the load on courts is to use other methods of dispute
resolution; in particular, mediation.” At the same time, mediation cannot
be regarded merely as a method of unloading regular courts. This is a
unique kind of justice that is neither a last resort nor a less valuable form
of dispute resolution. It is a unique kind of justice that mobilizes appro-
priate resources, and is at least equal in importance to those involved in
traditional justice.®

On November 16, 2021, the Verkhovna Rada adopted the draft Law
on Mediation." Undoubtedly, the adoption of this Law was aimed at re-
ducing the workload of the national judicial system, as it is clear that most
disputes pending before the court may potentially be resolved amicably
out of court. Mediation is assumed to be the mechanism that will contrib-
ute to such effective resolution of disputes due to the professional assis-
tance of a mediator and the maximum deregulation of the process.

The law provides that: “mediation - the extrajudicial voluntary, con-

gy of reforming of judicial system, legal proceedings and adjacent legal institutions
for 2015-2020”, CIS, accessed April 7, 2022, https://cis-legislation.com/document.
fwx7rgn=89173.

Oleksandr Oliynyk, “Mediation is the best alternative to improving access to justice
and reducing the workload on the courts”, Ministry of Justice, 24.08.2021, https://
minjust.gov.ua/news/ministry/oleksandr-oliynik-mediatsiya-naykrascha-alternati-
va-pokraschennya-dostupu-do-pravosuddya-ta-zmenshennya-navantajennya-na-su-
di

G. Kanive, “Conducting a Mediation Policy in the Field of Civil Law, Organizational
and Logistic Approach” (Paper presented at the Russian-French Conference on Me-
diation, Moscow, 30.09.2010): 5.

¢ Law of Ukraine of November 16,2021 No. 1875-IX. On Mediation”, supra note, 1.
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fidential, structured procedure during which the parties by means of me-
diator (mediators) try to prevent origin or to settle the conflict (dispute)
by negotiations”; “mediator — specially prepared neutral, impartial phys-
ical person which carries out mediation”; and “the agreement on media-
tion — the service provision agreement on carrying out mediation for the
purpose of prevention or settlement of the conflict (dispute) concluded
by the parties of the possible or existing conflict (dispute) and mediator
(mediators) in approved by them to oral or written form which conforms
to requirements of the law.”*

“The Law ‘On Mediation’ regulates not only the mediation of dispute
settlement but also a so-called preventive mediation, i.e., mediation of the
dispute which can only appear in the future, for example, mediation of the
conclusion of a contract or premarital agreement. Mediation can also be
integrated into litigation at different stages. In view of this criterion, the
following types of mediation can be distinguished: a) pre-trial mediation,
b) mediation in the court of first instance, d) mediation in enforcement
proceedings, or post-judicial mediation, conducted during the enforce-
ment of a court judgment”®

The Law on Mediation recognizes the classical principles of facilita-
tive mediation, such as: voluntariness (Article 5); confidentiality (Article
6); neutrality, independence, and impartiality of the mediator (Article 7);
and the self-determination and equality of the rights of the parties of me-
diation (Article 8).%

Legislative regulation of the mediation procedure will enlarge al-
ternative dispute resolution methods and allow parties to settle disputes
outside of court, contributing to the improvement of mechanisms for
the protection of human and civil rights in Ukraine. Nevertheless, this is
only one step towards increasing the popularity of mediation in Ukraine.
Factors such as a low level of legal culture within society, a low level of
trust in mediation services, a lack of citizen knowledge about mediation
and its benefits, the unwillingness of parties to find a compromise, and a
lack of adequate financial support® restrain Ukraine from implementing
mediation into day-to-day dispute resolution methods. Simultaneously,

2 Ibid.

©  Tsuvina, supra note, 15: 142—153

¢ Law of Ukraine of November 16, 2021 No. 1875-IX. On Mediation”, supra note, 1.

% Jgor G. Yasinovsky, “Problems of implementation and conduct of mediation in
Ukraine”, Aktualni problemy polityky 55 (2015): 261-264.
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there should be a full informing of the public on the available remedies to
protect citizens’ rights, including through representatives of the judiciary,
because citizens come to the court to resolve emergent disputes. In addi-
tion, mediation should be promoted by financial assistance from the state,
establishing a scientific discipline for the training of certified specialists,
and organizing scientific seminars and conferences. The creation of the
necessity for legislative regulation of mediation is a logical result of the
evolution of society.

In 2019, Ukraine signed the United Nations Convention on Interna-
tional Settlement Agreements Resulting from Mediation (the Singapore
Convention).* Therefore, further changes will be aimed at amending the
procedural legislation. Signing the Singapore Convention can elevate the
practice of mediation to a new level, significantly increasing its use in
cross-border commercial disputes, which will have a positive impact on
Ukraine’s image on the world stage and the development of mediation in
Ukraine.

“The Law ‘On Mediation’ envisages integration of mediation into oth-
er jurisdictional activities, such as that of notaries and bailiffs and systems
of legal aid, yet there is no special regulation on mediation in this context.
Some further steps should be taken by the Ministry of Justice to find an
effective model for integrating mediation into these areas.”®

It is difficult to expect any significant percentage of disputes to be re-
solved under the mediation procedure rather than in court after the entry
of the Law into force. However, the practice of mediation is expected to be
activated and to take its place among alternative dispute resolution meth-
ods. A state information policy is needed in order to popularize mediation
in society; it should explain the advantages of mediation, its principles
and benefits, and foster laypersons’ trust.

Conclusions

Mediation has undergone an extensive history of development and
demonstrated its autonomous character. It is an independent method of

% United Nations Convention on International Settlement Agreements Resulting from

Mediation (New York, 2018) (the “Singapore Convention on Mediation”) Date of
adoption: 20 December 2018”, United Nations, accessed April 7, 2022, https://unci-
tral.un.org/en/texts/mediation/conventions/international settlement agreements.

¢ Tsuvina, supra note, 15: 142—153
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dispute resolution and should not be considered a means to facilitate judi-
ciary. Mediation is characterized by the voluntary and confidential nature
of the process, the cooperation of parties, and the impartial and inde-
pendent mediator.

The experience of the USA and European countries has demonstrat-
ed that the process of mediation is in public demand due to the opportu-
nity to maintain amicable relationships, save money and time, and remain
confidential.

Understanding the principle of the operation of the mediation pro-
cedure and its goals in a broad sense not only provides a perspective for
resolving disputes peacefully, but also teaches people the skills of conflict
management aimed at interaction between the parties to the dispute in
the future. Disseminating information about the broad added value of the
objectives of this procedure — not only at the legal level, but also by ac-
tively engaging in education with as wide a range of people as possible in
non-controversial categories — would raise awareness of the substance of
conflict and the importance of mediation. In order to realize the develop-
ment of mediation in a broad sense, it is necessary not only to improve the
existing legal framework, but also to spread the idea of applying the broad
meaning of mediation through all possible channels.

Mediation should be popularized through public authorities, as in
order to resolve the dispute through mediation, the parties must be aware
of the existence of such a possibility and understand the peculiarities and
consequences of the procedure. Taking into consideration modern ten-
dencies, the establishment of an online mediation platform will also facil-
itate the disputing parties in finding an amicable solution.

The Law on Mediation opened a new page in the ADR movement
in Ukraine in terms of the rule of law and access to justice. Despite its
expected positive effect, many problems are still open for discussion. This
development is one of the strategic goals for the promotion of ADR in
Ukraine and justice sector reform. From this point of view, the next steps
may relate to the development of organizational and quality standards of
court mediation, as well as the introduction of mandatory mediation in
specific types of cases.
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Introduction

The main task of this article is to assess the current stage of imple-
mentation of new technologies in administrative proceedings. The rele-
vance of this achievement lies in the ability to anticipate the further devel-
opment of electronic justice based on the identification of strengths and
gaps in modern digitalization. Today, the phenomenon of digitalization of
modern society, which we face everywhere, is still little studied in the field
of jurisprudence, as it represents the active use of digital technologies in
everyday life. With the rapid development of digital technologies in the
world, no sphere of public life will escape change. Global modification of
communication between people with the help of modern internet tech-
nologies is the basis for the implementation of significant changes in the
field of legal relations.

Digitalization is a concept that denotes one of the types of digital
transformation of society, and has two main meanings:

1) digitization is the transfer of information from physical to digital
media. This is the conversion of analog data into digital form. This process
has been made possible by the development and rapid spread of digital
technology since the invention of transistors (1947) and their subsequent
widespread use for processing, storing, and transmitting information.
Within such an operation, there are no changes in the quality and content
of information, it simply takes electronic form for possible further pro-
cessing in digital format. The very possibility of these processes was the
basis for the assertion that digitization is an element of the third industrial
revolution;

2) digitalization - initially - is the creation of a new product in digital
form. “The use of the very concept of digitalization is intended to indicate
the complex and large-scale nature of the changes that are taking place
in society under the influence of digital technologies. New technologies
change both the basis and the superstructure of society, they not only
generate new, previously unknown social relations, but also form whole
areas of such relations. As a result, there is an objective need to transform
legal regulators, to adapt them to the ever-faster pace of life, to solve the
challenges facing society and the state”. An essential aspect of digitaliza-

! Thor Onyshchuk, “Legal digitalization as an integral method of formalization of

law*, The Scientific Papers of the Legislation Institute of the Verkhovna Rada of
Ukraine 6, (2020): 36.
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tion is the creation of an innovative product with new functionality and
consumer qualities, which makes it an element of the fourth industrial
revolution.”

Given the digitalization of all spheres of public life, digital jurispru-
dence functions as an application of computer technology and special
software in lawmaking and law enforcement. “Today, there is virtually no
legal activity in the legal field that does not use computerization, comput-
er technology, and the internet. The automation of many social processes
is gaining momentum. This also applies to the legal profession. Digital
computer technologies in the legal field are developing in the following
areas: automation of standard legal services, use of online legal services,
digitalization of public services and their online provision, transition to
e-justice, modeling of legal decisions based on artificial intelligence, etc”

Digital jurisprudence is aimed at collecting, processing, and storing
legal information, and exists in the form of webbots, online chats, tem-
plate builders, scripts, search engines for monitoring registration data and
court register data, and electronic databases of legislation.

1. Advanced technical means and features of
application. Classification of the latest technologies in
administrative proceedings

According to their purpose, technical means of control are divided
into those that allow:

- individual operations to be mechanized;

- groups of operations and management procedures to be mecha-
nized;

- a system of complex mechanization to be created and the automa-
tion of processes of the realization of all management functions.

Technical means that allow the mechanization of certain operations
and procedures are divided into the following groups:

1. Means of document production (typewriters, computer typing
tools, dictaphones, etc.).

2 Dmitry A. Pashentsev and Dina R. Alimova, “Innovations in lawmaking in the

context of digitalization of public relations*, State and Law 6, (2019): 102—106.
Volodymyr Fronchko, “To the question of digital jurisdiction”, Aktual 'ni problemi
pravoznavstva, 1,2 (2019): 144.
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2. Means of copying and reproducing documents (copying equip-
ment, microfilming, computer means of processing and storage of infor-
mation).

3. Means of information processing (means of automation of data
collection and analysis — computer systems).

4. Means of storage, grouping, and retrieval of documents (racks,
folders, catalogs, computer systems — arrays, databases).

5. Means of information transmission and communication (radio
and telephone means, answering machines, selectors and computerized
means of information - computer networks).

6. Means of computer technology (mechanical and electronic com-
puters and systems of different levels of complexity).

2. E-mail

E-mail is an electronic analogue of ordinary mail. With it, one can
send messages, receive them via an e-mail inbox, reply to letters from cor-
respondents automatically using their addresses, send copies of letters to
several recipients, forward received letters to another address, use logical
names instead of addresses (numeric or domain names), create multiple
mailbox units for different types of correspondence, include text files in
emails, use the “mail display” system to have discussions with a group of
correspondents, etc.

As a faster analogue of paper mail, e-mail in theory can in the future
replace all litigation procedures related to the need to communicate infor-
mation to a person (subpoena, send a court decision, send a statement of
claim, answer, etc.).

The main problem with this means of communication between a
court and a person remains its inability to identify the person (whether
they actually own a specific e-mail address), and the inability to officially
confirm receipt of a letter. Normative acts of Ukraine allow service to be
served by e-mail, but today in Ukraine there are no regulations governing
the concept and status of official e-mail.

3. Internet means of video communication

Video conferencing is designed to meet and communicate with sev-
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eral people in different locations, and uses telecommunication audio and
video tools. This can look like a conversation between two people (point-
to-point) or between whole audiences (at several points). In addition, au-
dio and visual transmissions of meetings can be used to exchange docu-
ments and display them on a large screen.

In Ukraine, Art. 195 of the Code of Administrative Procedure pro-
vides for the possibility of participation of the party in the hearing by
videoconference outside the court, provided that the court has the appro-
priate technical capacity, which the court notes in the decision to open
proceedings, except when the appearance of this party to court the meet-
ing was declared mandatory by the court.*

Conducting remote hearings in online conferences has a positive ef-
fect on the dynamics of the case on its merits, as it provides for the ba-
sic principles of justice — in particular, the principles of transparency and
adversarial proceedings, personal trial, and direct speech. In addition, it
allows judges to hear a case within the time limit set by procedural law,
without delaying it due to the absence of the party (or parties), and disci-
plines parties against abusing their rights to request a postponement due
to inability to appear at trial.®

4. Means of identity verification

Over the last 3 years, a record number of new means of personal
identification have appeared in Ukraine. These have been conducted in
almost all spheres of life, including the judiciary. An electronic signature
is electronic data that ensures the integrity of documents and identifies a
person. The electronic signature can be stored as a MobileID, an ID card
signature, a token signature, or a secure storage medium. It is equated to
the ordinary paper signature of a person.

With the help of an electronic signature one can sign electronic doc-
uments, use electronic services, register on state portals, etc. Documents
with this signature have the same legal force as documents signed by hand.

The Code of Administrative Procedure of Ukraine provides for the

“Code of Administrative Procedure of Ukraine”, Verkhovna Rada of Ukraine, access
28 March 2022, https://zakon.rada.gov.ua/laws/show/2747-15#Text.

Anastasia M. Bezhevets, “Electronic judiciality as a necessary element digital trans-
formation of society and state, Information and Law 4, (2020): 35-38.
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submission of electronic documents in a number of rules in different cir-
cumstances, but such electronic documents gain legal force only if they
have an electronic signature. An electronic signature can be used as ev-
idence in an administrative case and can be subject to special examina-
tion. During the COVID-19 pandemic, a provision was introduced under
which, in the context of COVID-19, a person may participate in a court
hearing in videoconference, provided that they are identified by an elec-
tronic digital signature.

Today in Ukraine the issue of the introduction of the electronic filing
of lawsuits and the resolution of primitive administrative disputes with
the help of artificial intelligence is being actively discussed. If we look at
the development of the use of technology in administrative proceedings
from this perspective, the institution of digital signatures will significantly
increase in importance and its wider use will be the first step in this di-
rection.

5.1. Special data storage and processing programs. The only
judicial information and telecommunications system

Some courts have taken the first steps towards the introduction of
certain elements of the e-justice system as pilot projects. Only with the
adoption of the order of the State Judicial Administration of Ukraine “On
the implementation of the project on the exchange of electronic docu-
ments between the court and participants in the trial”® was the procedure
for exchanging electronic documents between the court and participants
in the trial determined.”

In particular, this involves the sending by the court of procedural
documents to participants in electronic and paper (parallel) form. One
main innovation was positively perceived by the legal community: send-
ing information about the court hearing via SMS. The same legal pro-
visions were enshrined and partially expanded with the adoption of the
order of the State Judicial Administration of Ukraine “On approval of the

6 On the implementation of the project on the exchange of electronic documents

between the court and the participants in the trial: “The order of the State Judicial
Administration of Ukraine of May 31, 2013 Ne 72, access 27 March 2022, http://
search.ligazakon.ua/l_doc2.nsf/link1/SA13013.html.

Natalia Khliborob, “Introduction of electronic administrative proceedings in
Ukraine: innovations and prospects®, Law of Ukraine 2 (2018): 102—-117.
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Interim Rules for sending electronic documents by the court to partici-
pants in court proceedings, criminal proceedings.”®

Starting from October 5, 2021, three EJITS subsystems (modules)
will be officially operational: Electronic Cabinet, Electronic Court, and
Videoconferencing Subsystem.

System functions include:

« electronic record keeping;

« centralized storage of documents and information in a single data-
base;

« secure storage, automated analytical and statistical processing of in-
formation;

« saving cases in the electronic archive;

« exchange of documents and information in electronic form, as well
as video conferencing in real time;

« automation of the judiciary;

« formation and maintenance of the judge’s file in electronic form;

« remote access of users of this system to any information stored in it;

« appointing a judge to consider a specific case;

« selection of jurors;

« distribution of cases in the High Qualification Commission of Judg-
es of Ukraine, the High Council of Justice, and its bodies;

« audio and video recording of court hearings, hearings of other judi-
cial bodies, and their broadcasting on the internet;

« maintaining the Unified State Register of Court Decisions;

« functioning of the official web portal of the judiciary of Ukraine
and the websites of the High Council of Justice and the High Qualification
Commission of Judges of Ukraine;

« functioning of a single contact center for appeal management;

o the possibility of automated interaction of this system with other
automated systems of government agencies, etc.

The system registers claims and other statements, complaints, and
other procedural documents submitted to the court.

Electronic litigation should provide for:

1) opening proceedings by electronic means;

On approval of the Provisional Rules for sending electronic documents by the
court to participants in court proceedings, criminal proceedings: “Order of the State
Judicial Administration of Ukraine of November 7, 2016 Ne 227%, access 27 March
2022, https://dsa.court.gov.ua/dsa/inshe/14/227.



Yana Shevchenko

2) implementing further procedural actions within the proceedings
in the environment of electronic document management;

3) obtaining information on the progress of the case through access
to the judicial information system;

4) obtaining information on the results of the proceedings in elec-
tronic form.’

Automated distribution of cases (i.e., determination of the compo-
sition of the court, including juries) is also carried out through the EITC
during the registration of claims, taking into account specializations and a
uniform workload for each judge, randomly and chronologically.

The system provides the exchange of documents in electronic form
between courts, between the court and the participants in the trial, and
between the participants in the trial, as well as recording the trial and the
participation of litigants in the court session by video conference. This
includes the possibility of a video conference between the court and other
premises, such as the party of a party to the case.

Judgments, subpoenas, and other procedural documents are also set
out and sent through the EITC. The same system provides for the publica-
tion of subpoenas on the web portal of the judiciary.

The court hears the case in paper or electronic form. Documents and
evidence in paper form are translated into electronic form and attached
to the materials of the electronic court case. They are kept in the annex to
the case in the court of first instance and, if necessary, may be examined
by the parties to the case or by the court of first instance or requested by
the court of higher instance.

The EITC is subject to protection using a comprehensive informa-
tion security system with confirmed compliance. Information stored in
the system must be protected from unauthorized access and interference.

The head of the court staff is personally responsible for the proper
functioning of the EITC.

The law stipulates that the EITC must register the official e-mail ad-
dresses of: lawyers, notaries, private executors, arbitration trustees, ju-
dicial experts, state bodies, local self-government bodies, and economic
entities of the state and municipal sectors of the economy. Others may do

0 Recommendation of the Committee of Ministers (2001)3 adopted on 28 February

2001 at the 743rd meeting of the Ministers’ Deputies to member states on the delivery
of court and other legal services to the citizen through the use of new technologies
accessed 12 December 2017.
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the same voluntarily.

The court sends any documents exclusively in electronic form to the
e-mail addresses of those who have registered official e-mail addresses in
the system. They, in turn, send documents to the court through the EITC
using a digital signature.

5.2 The “Action” state telephone application

Action (short for “State and I”) is a mobile application, web portal,
and digital state brand in Ukraine developed by the Ministry of Digital
Transformation of Ukraine. Action was first presented in 2019 and offi-
cially launched in 2020.

The application allows one to store one’s driver’s license, domestic
and foreign passports, and other documents on a smartphone, as well as
transfer copies when receiving banking or postal services, check into a ho-
tel, and complete other everyday tasks. Through the Action application/
portal, one can receive such services as a comprehensive service at the
birth of a child, register a business and an individual online, pay taxes and
file declarations, sign any documents, change place of registration, and
more. By 2024, it is planned to transfer 100% of public services to Action.
Each electronic document is assigned a QR code, which can be used to es-
tablish the validity of the document and other information about it. With
the onset of the COVID-19 pandemic, this application was able to be used
to download a vaccination certificate, PCR test results, and a certificate of
recovery.

The application is already used by more than 7 million citizens (as of
September 2021), and the application and portal by more than 10 million
people (as of February 2021).

On May 23, 2019, the newly elected President of Ukraine, Volody-
myr Zelensky, voiced the idea of “the state in a smartphone,” according to
which the smartphone could be used to communicate with the state and
participate in its management.

In June 2019, Presidential Adviser Mikhail Fedorov announced plans
to create a “state in a smartphone” brand, launching electronic identifi-
cation on a smartphone and transferring 90% of public services online.
To this end, in particular, cooperation was launched with Estonia, which
already has extensive experience in e-government.
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Since the introduction of this application, the President of Ukraine
and the Ministry of Digital Transformation have made a large number of
statements and many comments on the application, announcing further
prospects for expanding the service. In particular, among them the high-
est priority is the introduction of the possibility of filing a lawsuit in court
using a digital signature.

6. Assessment of the impact of the introduction of new
technologies

The current state of the regulatory framework and resources of the
judiciary in Ukraine means that digitalization provides controversial re-
sults.

There are many positive aspects. First of all, some processes in ad-
ministrative proceedings have been more widely used. For example, the
institution of electronic evidence and the electronic storage of such ev-
idence increases the capacity of the court, and thus allows for a deeper
investigation of the circumstances of a case to make a more informed de-
cision.

The possibility of using videoconferencing guarantees the right of ac-
cess to court for people with inclusive needs and persons who, for other
valid reasons, are not able to be present at a trial. During the COVID-19
pandemic, this possibility became extremely important.

Concerning the use of e-mail and digital signatures, there is still con-
troversy over which format (real or virtual) is more reliable, as there are
sufficient means to falsify both options and it is not possible to assess the
complexity of counterfeiting methods. While forgery of electronic re-
sources does require special knowledge and skills, with modern access
it is not difficult to obtain such information. The same can be said about
counterfeiting paper resources.

The largest number of negative assessments are today received by the
electronic justice system, mostly from judges. Representatives of the ju-
diciary and the legal community in their publications constantly express
concerns about the transition to e-litigation — more precisely, the meas-
ures taken by developers to allegedly implement it. Given that in today’s
world all achievements are primarily evaluated via advertising campaigns,
outside observers may have the impression that the right conditions for
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e-justice have already been created, and that judges and court staff simply
ignore this process. However, this is not the case.

Electronic means of communication must meet the stated needs, and
must be protected and used in the judiciary in accordance with the pro-
visions of the procedural codes. Today, digital technology cannot be the
only way to communicate with a court. After all, this will set restrictions
on access to court, which will give preference to those participants in a
trial who have the appropriate equipment, skills in electronic interaction,
and have an electronic digital signature, along with other participants.
Lawyers have already expressed concern about restrictions on access to
court services with an electronic digital signature. Indeed, not all citizens
have the opportunity and desire to receive EDS only for use in the “Elec-
tronic Court.” This raises the issue of restricting access to justice, provided
that the E-Court provides signs of binding force. In a situation where, due
to lack of funds, it is impossible to send correspondence by mail, these
restrictions can become threatening.

Judges, in turn, are also concerned about the legislative regulation of
the proposed informatization of E-courts. Paragraphs 15-16 of the Tran-
sitional Provisions of the CAPU stipulate that, prior to the functioning of
the EITC, the submission, registration, and transmission of procedural
documents, as well as evidence formation, storage, and transmission, is
carried out in paper form. Therefore, in addition to all their responsibili-
ties, court staff must constantly explain to the parties that the transitional
provisions of the Code of Procedure have not been repealed and must be
complied with.

While e-litigation is being tested, the courts of first instance are try-
ing to solve the problems created by the e-systems themselves. Therefore,
employees continue to convert electronic documents into paper ones, and
paper documents into electronic ones. Developers have provided for such
a method of mixed document circulation, while the procedural codes do
not in any way enshrine the method of acquaintance of the parties with
electronic documents or their receipt. Costs after such “progress” do not
decrease, but increase, because each stage of working with an electronic
document creates a paper copy.

In addition to the above, the initiators of digitalization are not work-
ing to increase trust in this form of interaction between the court and the
parties. At present, there is no procedure in the legislation for obtaining
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evidence of malfunction of ESIT modules and their procedural correc-
tion.

Even the presence of a technical department with relevant specialists
in court does not make it possible to avoid - and to eliminate in case of
detection - the problems of software used in test mode and installed via
directive in the courts.

Conclusion

Until a few years ago, humanity could not have imagined the com-
prehensive digitalization and other challenges of modern society, but now
these processes have become irreversible. They shape our reality.

Digital transformation is an inevitable process that involves the use of
the latest technologies in almost all spheres of life. This in no way means
that people fall asleep within these spheres, as encroachment on rights
and similar hypotheses may be put forward. In this case, improving and
simplifying some aspects of the life of each of us is considered, but this
requires that the policy of implementation is reasonable and coherent.

Digitalization in Ukraine is most widely implemented in the context
of justice. However, today there are many shortcomings, including the fact
that the vast majority of services are designed chaotically, almost all items
of the annex relate to the provision of such services only to citizens and
not businesses, authorities show generally low institutional training, and
further issues. Measures to implement digitalization are subject to much
criticism from judges and other court staff.
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KVAZITEISMINES INSTITUCIJOS LIETUVOJE

Agné Paluckaité

E. pastas: a.paluckaite@gmail.com
Mykolo Romerio universiteto Teisés mokykla

Santrauka. Pagrindiné kvaziteismy paskirtis yra spresti konflikta,
kilusj tarp individo ir vykdomosios valdzios institucijos. Administracin-
iai gincai kyla i§ vieSosios teisés reguliuojamy teisiniy santykiyl. Svarbu
atsizvelgti i prigimtines Zmogaus teises, nes netinkamu administraciniu
teisiniu reguliavimu jos (Zmogaus teisés) gali buiti pazeistos2. Nagrinéjant
kity valstybiy ir Lietuvos justicijos klausima, galima pastebéti skirtumy
ir panaSumy. Valstybiniy institucijy paskirtis — sudaryti salygas tinka-
mai jgyvendinti jstatymus. Svarbiausias kvaziteismy tikslas yra apsau-
goti Zmogaus teises nuo vie$ojo administravimo subjekty ir jy neteiséty
veiksmy ar neveikimo, taip pat ginti valstybés tarnautojy teises nuo ad-
ministracijos savivalés, ginti savivaldybiy teises nuo valstybiniy instituci-
ju neteiséty veiksmy, nagrinéti gincus tarp nepavaldziy administravimo
subjekty ir tikrinti norminiy valdymo akty teisétuma.

Reiksminiai Zodziai: kvaziteismai, iSankstinis administraciniy gincy
nagrinéjimas, administracinis procesas, administraciniy gin¢y komisija,
kvaziteisminés institucijos, Zmogaus teisés.

Biruté Pranevi¢iené, Kvaziteismai administracijos kontrolés sistemoje (Vilnius,
2003), 18.
2 Ibid, 31.
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Ivadas

Valstybinés institucijos turi sudaryti salygas jgyvendinti Zmogaus
teises ir laisves. Lietuvos Respublikos Konstitucija skelbia, kad teisingu-
ma Lietuvos Respublikoje vykdo tik teismai. Taciau teismuose nagriné-
jamy byly skaicius yra didelis, ypac kalbant apie administracines bylas.
Pvz., 2020 m. Lietuvos vyriausiasis administracinis teismas iSnagrinéjo
3191 byla®. Tai apsunkina pilie¢iy galimybes pasiekti greitesnj ir efek-
tyvesnj ginco i§sprendima. Todél Siuolaikinéje administracinéje teiséje
igyvendinamos neteisminés asmens ir vieSojo administravimo subjekty
konflikty sprendimo galimybés.

Lietuvoje pagal Administraciniy byly teisenos jstatyma* (ABT]),
Administraciniy gincy komisijy jstatyma® (AGK]) ,,administraciniai gin-
¢ai gali buti sprendziami privaloma arba neprivaloma isankstine adminis-
traciniy gincy sprendimo ne teisme tvarka administraciniy gin¢y komi-
sijose ir kitose specialiose ikiteisminése gin¢y nagrinéjimo institucijose®

Laura Pagkeviciené konstatuoja, kad ,,Teisés mokslo darbuose ikiteis-
minio administraciniy gincy nagrinéjimo instituto analizé koncentruo-
jama daugiausia | Seimo kontrolieriy, administraciniy gincy komisijy,
Mokestiniy ginc¢y komisijos, suvokiamy kaip pagrindiniy neteisminiy
(ikiteisminiy) institucijy, kvaziteismy, veiklg bei funkcijas. Taip pat tirti
esami ir galimi alternatyviis neteisminio administraciniy ginc¢y sprendi-
mo budai, tokie kaip antai tarpininkavimas, mediacija.“®

Ikiteisminis gin¢y nagrinéjimas padeda greiciau ir kokybiskiau pati-
krinti individualaus administracinio akto, veiksmy ar vieSojo administra-
vimo subjekto neveikimg sumazinant administracinio teismo kravj. Tai
galétume jvardyti ir kaip justicijos tikslg, kuriuo siekiama veiksmingai ir
kuo skubiau apginti pazeistas teises. Kvaziteisminés institucijos suteikia
asmenims galimybe apginti savo pazeistas teises nesikreipiant j teisma.

3 ,,Lietuvos Vyriausiojo administracinio teismo 2020 mety veiklos apzvalga®, zitiréta
2022 m. balandzio 7 d., https://www.lvat.lt/doclib/w6stnksmbdujvzbpshvypwxtqgh-
j932rn.

4 Lietuvos Respublikos administraciniy byly teisenos jstatymas”, TAR, zitréta 2022
m. balandzio 7 d., https://www.e-tar.lt/portal/It/legal Act/ TAR.67B5099C5848/asr.

5 ,,Lietuvos Respublikos ikiteisminio administraciniy gincy nagrinéjimo tvarkos jsta-
tymas”, TAR, zitiréta 2022 m. balandzio 7 d., https://www.e-tar.lt/rs/actualedition/
TAR.594F129CE9AD/XrZiAPolid/format/ISO_PDF/.

¢ Laura Pagkevicieng, ,,ISankstinio administraciniy gin¢y nagrinéjimo ne teisme insti-
tutas Lietuvoje: id¢jiniai ir vertybiniai pagrindai, Teisé 108 (2018): 51-69.
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Tokia teisiy gynyba yra uztikrinama neteismine administraciniy gincy
nagrinéjimo tvarka. Nagrinéjant $iy institucijy veiklos teisinj reguliavi-
ma pabréztina, kad reikia uztikrinti vie$ojo ir privataus intereso santy-
kius, viesojo intereso problemy sprendima, Zzmogaus teisiy apsauga.

Lietuvoje pagrindinés kvaziteisminés institucijos yra $ios: Lietuvos
administraciniy gin¢y komisija, Lietuvos Respublikos Seimo kontrolieriy
jstaiga, Mokestiniy gin¢y komisija. Akcentuojama, kad administraciniy
gin¢y nagrinéjimo sistema yra dualistiné, kitaip tariant, asmens teisiy
apsauga, kurig uztikrina teisminés ir ikiteisminés institucijos.

Esminis administracinés justicijos tikslas — apsaugoti asmens tei-
ses nuo neteiséty veiksmy aptikus vilkinamg dél tam tikro sprendimo
priémimo. Nesaliskumo principas primena, kad bylos turéty bati nagri-
néjamos objektyviai.

Kiekvienoje nacionalinéje teisinéje sistemoje neteisminiams gincy
sprendimo btudams gali bati priskiriama jvairiy institucijy kompetencija
ir veikla. Principinis jy poreikis valstybéje pagrindziamas supranaciona-
linémis ir nacionalinémis teisés akty nuostatomis bei teisés principais’.
Nagrinéjant Europos Zmogaus Teisiy Teismo jurisprudencija, galima pa-
stebéti nemazai panasumy tarp teismy ir kvazi institucijy. Dainius Raizys
teigia, kad ,,nors pagal Lietuvos Respublikos Konstitucijoje jtvirtintg val-
dziy padalijimo sarangg ikiteismine tvarka gin¢us nagrinéjancios institu-
cijos nepriskiriamos teisminei valdziai, Lietuvos Respublikos kvaziteismy
sistemoje isskirtinos administraciniy gincy komisijos, kurios pagal vei-
klos sritj ir paskirt]j yra labai artimos teismams“.

Europos Tarybos Ministry Komiteto rekomendacijoje dél alterna-
tyviy gincy tarp vie$ojo administravimo institucijy ir priva¢iy asmeny
sprendimo yra sakoma, kad neteisminis gin¢y nagrinéjimas yra kur kas
lankstesnis nei teismo, kadangi sudaro salygas gincui baigtis taikiu su-
sitarimu, kuris yra efektyvesnis ir pigesnis procesas. Kvaziteismai laikosi
tokiy paciy teisminio proceso principy kaip ir teismai. Lionela Gelma-
niené ir Aisté Jungaityté teigia, kad Administraciniy gin¢iy komisija - tai
neteisminé alternatyva apygardos administracinio teismo atitinkamai
kompetencijai’.

7 Paskeviciené, supra note, 6.

8 Dainius RaiZys, ,,Administraciniy giny komisijy statusas: konvencialumo diskur-
sas®, Visuomenés saugumas ir vieSoji tvarka “ 13 (2015): 172—186.

o Lionela Gelmaniené ir Aisté Jungaityté, ,,Administraciniy gincy komisija: raida ir
perspektyvos®, Visuomenés saugumas ir viesoji tvarka 25 (2020): 151-171.
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Lietuvoje dar nepakankamai taikoma ikiteisminio gin¢iy nagriné-
jimo sistema. Turint omenyje tai, kad ikiteisminis gin¢iy nagrinéjimas
dazniausiai taikomas administracinéje teisenoje, mokslininkai tam skiria
nedaug démesio.

Straipsnio tikslas - iSanalizuoti kvaziteisminiy institucijy Lietuvoje
statusg ir veiklos reglamentavima.

Tyrimo objektas — kvaziteisminiy institucijy statusas Lietuvoje.

Atliekant mokslinj tyrimg taikyti Sie tyrimo metodai: mokslinés
literatros analizé nagrinéjant Lietuvos teisés mokslininky tyrimus, po-
ziarius, susijusius su kvaziteisminiy institucijy ir ikiteisminiy gin¢y na-
grinéjimo institutu. Dokumenty analizés metodu tiriami teisés aktai,
reglamentuojantys kvaziteisminiy institucijy ir administraciniy ginc¢y ko-
misijy veiklos ypatumus. Kritiniu metodu buvo vertinami esminiai kvazi-
teismy probleminiai aspektai ir perspektyvos.

1. Kvaziteisminiy institucijy samprata

Zodis kvazi reiskia tam tikrg konkreciy reiskinio savybiy ar ypaty-
biy panasumg ar vienoduma. Kvaziteisminiu paprastai vadinamas spren-
dimas, priimtas administracinés komisijos ar valstybés pareigiino, kuris
veikia remdamasis jstatymais'®. Kintant visuomeniniams santykiams,
keitési ir valstybés vaidmuo Zmoniy gyvenime. Atsirado butinybé teisés
normomis reguliuoti sudétingus komercinius ir socialinius santykius. Ta-
¢iau byly nagrinéjimas teismuose biina gana ilgas ir sudétingas. Kvaziteis-
my sukirimu buvo siekiama papildyti administracinés justicijos sistema.
Kvaziteismuose gincus sprendzia ne tik teiséjai, bet ir atitinkamos admi-
nistravimo srities, kurioje kyla gincai, specialistai. Dazniausiai laikomasi
politikos, kad, jeigu yra jsteigtas kvaziteismas, kompetentingas nagrinéti
konkrecioje administravimo srityje kylancius gincus, tada pilieciai turéty
pirmiausia kreiptis j minéta institucija. Teismas turéty apginti pazeistas
teises, jeigu jy nepavyko atkurti kitomis prieinamomis priemonémis'’.

»Pasaulio teisinése sistemose dominuoja dvejopi kvaziteismai: 1) Ins-
titucijos, glaudziausiai susijusios su jstatymy leidziamaja valdzia, tirian-

10 Kvaziteismy socialiné paskirtis®, MOKSLALLIETUVIUZODYNAS.LT, Zziaréta
2022 m. balandzio 7 d., https://mokslai.lietuviuzodynas.lt/teise/kvaziteismu-sociali-
ne-paskirtis.

»Kvaziteismy socialiné paskirtis®, supra note, 10.
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¢ios pilie¢iy skundus dél netinkamo administravimo ir sykiu atliekancios
parlamenting vykdomosios valdzios institucijy kontrole. Administracinés
teisés doktrinoje $ios institucijos zinomos ,,ombudsmeno® pavadinimu.
2) Institucijos, veikiancios $alia vykdomosios valdzios, susijusios su pasta-
raja personalo, biudzeto klausimais, taip pat dazniausiai btina atskaitingos
Vyriausybei arba konkretiems ministrams. Tokios institucijos vadinamos
administraciniais tribunolais arba komisijomis.“!?

Lietuvoje veikia trys ombudsmeno institucijos: Lietuvos Respublikos
Seimo kontrolieriy jstaiga, tirianti pilie¢iy skundus dél valstybés ir savi-
valdybiy pareiginy (i$skyrus teiséjus) piktnaudziavimo ar biurokratiz-
mo; Motery ir vyry lygiy galimybiy kontrolieriaus tarnyba, nagrinéjanti
asmeny skundus dél diskriminacijos lyties pagrindu ir seksualinio prie-
kabiavimo; Vaiko teisiy apsaugos kontrolieriaus jstaiga. Seimo kontrolie-
riy jstaigoje ir Vyriausioje administraciniy gin¢y komisijoje - pasaulyje
labiausiai paplitusig kvaziteismy ombudsmeno ir tribunolo instituciniai
modeliai. Lietuvoje jkurtos ne tik bendrojo pobudzio administraciniy
gin¢y nagrinéjimo institucijos, bet taip pat veikia ir specializuotos institu-
cijos, pavyzdziui, Mokestiniy gin¢y komisija.

Nuo 1999 m. geguzés 1 d. buvo jsigaliojes Lietuvos Respublikos
administraciniy gin¢y komisijy jstatymas, kuris nustaté, kad privalo bati
jsteigtos Apskri¢iy administraciniy gin¢y komisijos, kurios veikty pagal
Apskri¢iy vir$ininky administracijg ir Vyriausigja administraciniy gincy
komisija bei turéty juridinio asmens statusa.

Mokestiniy gin¢y komisija buvo jsteigta 1995 m. birzelio 28 d. pagal
Lietuvos Respublikos mokes¢iy administravimo jstatymo 54 straipsnio
2 dalj. Vyriausybé buvo atsakinga uz jos jgyvendinima.

Seimo kontrolieriy jstaiga buvo jkurta 1994 m. pagal Lietuvos Respu-
blikos Konstitucijos 73 straipsnio nuostatas. Seimo kontrolieriy tikslas —
ginti Zmogaus teise j vie$gjj administravima, uztikrinti Zmogaus teises ir
laisves, priziaréti, ar valdzios jstaigos vykdo pareiga, tinkamai tarnauti
Zmonéms.

2 Ibid.
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2. Kvaziteismy statusas ir kompetencija

2.1. Statusas

Nagrinéjant administracine justicijg pastebétina, kad svarbiausias jos
tikslas —kontroliuoti gincus, kuriy iskyla dél galimai netinkamo viesojo
administravimo veiksmy. O gincy iskyla tada, kai teisinis reguliavimas
neatitinka zmogaus teisiy ir laisviy.

Biruté Praneviciené nurodo, kad , kvaziteismo misija — supaprastinti
gincy nagrinéjimo procesa, taciau kartu, kiek tai yra jmanoma, uztikrinti
nesaliska gincy nagrinéjimo galimybe ir teisingy sprendimy priémima.
Teismo sprendimas, priimtas i$aiskinus ir pritaikius konkrecia teisés nor-
ma, daznai tampa pavyzdziu kitam teismui, sprendzianciam panasia byla.
Auksciausiosios instancijos teismas uztikrina vienoda teismy praktika
aiSkinant ir taikant teise, o kartu ir visuomeniniy santykiy stabilumga, api-
bréztuma ir aiSkumg. Tuo tarpu kvaziteismai neturi tikslo formuoti vie-
nodos praktikos, o daugiau orientuojasi j greita ir objektyvy konkretaus,
specifinio pobtidzio administracinio ginco i§sprendima“".

Svarbu paminéti ir tai, kad, palyginus kvaziteismus su teismais, dau-
giau privalumy badinga kvaziteismams, nes kreipiantis j juos néra bitinas
advokatas, néra Zyminio mokescio ir grei¢iau iSnagrinéjamos bylos. Ta-
¢iau svarbu ir tai, kad kvaziteisminéms institucijoms svarbiausias tikslas
yra greitas, nesaliSkas tam tikro konflikto i$nagrinéjimas. Viena svarbiau-
siy $iy institucijy pareigybé - iSsaugoti nepriklausomuma, teisingg ginco
iSsprendima'*.

Lietuvos Respublikos Konstitucijoje néra paminétas ikiteisminiy
gin¢y sprendimo institutas. Taciau Lietuvos Respublikos Konstituci-
nis Teismas savo jurisprudencijoje ne karta yra konstataves, kad gali bati
nustatyta ir ikiteisminé gin¢y sprendimo tvarka (Lietuvos Respublikos
Konstitucinio Teismo 2002 m. liepos 2 d., 2003 m. kovo 4 d., 2004 m. rug-
pjucio 17 d., 2004 m. gruodzio 29 d., 2005 m. vasario 7 d., 2006 m. sausio

13 PraneviCieng, supra note, 1.

4 Brigita Stravinskaité, ,,Ar Kvaziteismams suteikta diskrecija neprieStarauja LR
Konstitucijos nuostatai, kad teisinguma Lietuvos Respublikoje vykdo tik teismai?*
(magistro baigiamasis darbas, Vytauto DidZiojo universitetas, 2015), 28, https://por-
talcris.vdu.lt/server/api/core/bitstreams/ef1b9af8-bd60-44a9-8ea8-3017f5b11d6d/
content.
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16 d. nutarimai, 2006 m. rugpjucio 8d. sprendimas)15. Kvaziteisminés
institucijos papildo visg teisminj procesa. Todel kvaziteismas ir
teismas niekada negaléty tarpusavyje konkuruoti.

Analizuojant ikiteisminio administraciniy gincy nagrinéjimo
institutg daugiau démesio yra skiriama administraciniy gincy ko-
misijai ir Seimo kontrolieriy jstaigai.

Lietuvos administraciniy gincy komisija yra nepriklausoma
ikiteisminé institucija. Komisijos paskirtis — objektyviai, greitai,
nepatiriant dideliy islaidy i$spresti kilusj administracinj gincg ir
taip prisidéti prie Zmogaus teisiy gynimo, $aliy sutaikinimo ir tei-
singumo vykdymo. Komisija savo veikloje vadovaujasi Lietuvos
Respublikos Konstitucija, Lietuvos Respublikos ikiteisminio admi-
nistraciniy gincy nagrinéjimo tvarkos jstatymu, Lietuvos Respubli-
kos administraciniy byly teisenos jstatymu, Lietuvos Respublikos
vieSojo administravimo jstatymu, kitais Lietuvos Respublikos jsta-
tymais, Lietuvos Respublikos tarptautinémis sutartimis, Lietuvos
Respublikos Vyriausybés nutarimais, taip pat $iais nuostatais'.

Seimo kontrolierius — Lietuvos Respublikos Seimo skiriamas
valstybés pareigiinas, ginantis Zmogaus teises ir laisves, tiriantis pa-
reiskéjy skundus dél pareigiiny piktnaudziavimo ar biurokratizmo
bei siekiantis gerinti vie$ajj administravima. Seimo kontrolieriai ti-
ria pareiskéjy skundus dél pareigiiny piktnaudziavimo, biurokratiz-
mo ar kitaip pazeidziamy zmogaus teisiy ir laisviy vie$ojo adminis-
travimo srityje. Seimo kontrolieriai netiria Respublikos Prezidento,
Seimo nariy, Ministro Pirmininko, Vyriausybés (kaip kolegialios
institucijos), valstybés kontrolieriaus, Konstitucinio Teismo ir kity
teismy teiséjy veiklos, savivaldybiy taryby (kaip kolegialiy instituci-
ju) ir zvalgybos institucijy veiklos. Seimo kontrolieriai taip pat neti-
ria prokurory, ikiteisminio tyrimo pareigiiny procesiniy sprendimy
teisétumo ir pagristumo, taciau tiria skundus dél prokurory, ikiteis-

Gelmaniené, supra note, 9.

,,Lietuvos Respublikos Vyriausybés nutarimas dél Lietuvos administraciniy gincy
komisijos nuostaty patvirtinimo, 2016 m. rugpjicio 11 d. Nr. 817, TAR, zitréta
2022 m. balandzio 7 d., https://www.e-tar.It/portal/lt/legal Act/dd9d9010647911e68a-
bac33170fc3720/asr.
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minio tyrimo pareigiiny veiksmy, pazeidzianciy zmogaus teises ir
laisves. Seimo kontrolieriai netiria skundy dél darbo teisiniy santy-
kiy, taip pat netikrina teismy priimty sprendimy, nuosprendziy ir
nutarciy pagrjstumo ir teisétumo'’.

2.2. Kompetencija

Kvaziteisminiy institucijy kompetencijos apima Zzmogaus teisiy gyni-
ma, teisingumo vykdyma, gynima nuo neteisingy viesojo administravimo
subjekty veiksmuy, savivalés ar neveikimo'®. Isanalizavus nuodugniau teig-
tina, kad kvaziteismo funkcijas galima isskirti j dvi pagrindines: pirmoji -
ginc¢y nagrinéjimas ir kontroleé.

Ikiteisminés institucijos visada nagrinéja gincg, kuris vyksta tarp
dviejy $aliy, i§ kuriy viena buna vie$ojo administravimo subjektas, o
kita — pilietis. Vykdant kontrole asmeny skundo nereikia. Kvaziteismas
atlieka patikrinimg savo noru.

Administraciniy gin¢y ir Mokestiniy gin¢y komisijy bei Seimo kon-
trolieriy jstaigos kompetencijos ir vieta valstybés sistemoje skirtingos.

Administraciniy gin¢iy komisija atlieka Sias funkcijas: nagrinéja
skundus (prasymus) dél viesojo administravimo subjekty priimty indivi-
dualiy administraciniy akty ar veiksmy (neveikimo), taip pat $iy subjekty
vilkinimo; jgyvendina administracinio ginco $aliy sutaikinimo galimy-
be.

Seimo kontrolieriy jstaiga yra nacionaliné Zmogaus teisiy institucija.
Skatindami pagarba Zmogaus teiséms ir laisvéms bei bendradarbiaudami
su valstybés ir savivaldybiy institucijomis, jstaigomis, pilietine visuomene,
socialiniais partneriais, tarptautinémis organizacijomis zmogaus teisiy ir
laisviy klausimais, Seimo kontrolieriai atlieka $ias funkcijas: atlieka Zmo-
gaus teisiy stebésena Lietuvoje ir rengia Zmogaus teisiy padéties ataskai-
tas; vykdo informacijos apie Zzmogaus teises sklaidg ir visuomenés $vieti-
ma zmogaus teisiy klausimais; pateikia Zmogaus teisiy padéties Lietuvoje
vertinimag tarptautinése organizacijose ir teikia joms informacija pagal
Lietuvos Respublikos tarptautinése sutartyse nustatytus jsipareigojimus;

17 Lietuvos Respublikos Seimo kontrolieriy jstatymas®, TAR, Zitréta 2022 m. balan-

dzio 7 d., https://e-seimas.Irs.It/portal/legal Act/It/ TAD/TAIS.69069/asr.
Praneviciené, supra note, 1: 136.

,,Lietuvos Respublikos Vyriausybés nutarimas dél Lietuvos administraciniy gincy
komisijos nuostaty patvirtinimo, 2016 m. rugpjii¢io 11 d. Nr. 817%, supra note, 16.
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teikia sialymus valstybés ir savivaldybiy institucijoms ir jstaigoms zmo-
gaus teisiy klausimais; siekia nacionaliniy teisés akty suderinimo su Lie-
tuvos Respublikos tarptautiniais jsipareigojimais Zzmogaus teisiy srityje;
inicijuoja tyrimus dél esminiy Zmogaus teisiy problemy®.

Mokestiniy gincy komisija nagrinéja tik mokestinius gincus, kity sri-
¢iy ji nenagrinéja. Konfliktas vyksta tarp mokesc¢iy mokétojo ir centrinio
mokesciy administratoriaus.

Pagrindiniai kvaziteismy skundai bana dél zalos, kurig sukélé viesojo
administravimo subjektai. Taip pat paminétini tarnybiniai gincai, kai vie-
na ginco $alis yra valstybés tarnautojas, kuris padaré tarnybinj nusizengi-
ma, taciau ¢ia svarbu, kad nebuty numatytos kitos nagrinéjimo tvarkos.

Kvaziteismy sistema galima suskirstyti j kelis lygius: konkretaus gin-
¢o nagrinéjimg, administracinio ginco priezasties analiz¢ ir administra-
cinio gin¢o pazeidimo prevencija. Placiau zvelgiant reikia pasakyti, kad
konkretaus gin¢o nagrinéjimas reiskia, kad gautas asmens skundas dél
tam tikry, galimai neteiséty, veiksmy ar vieSojo administravimo subjekto
neveikimo. Nagrinéjamas skundo pateikimas: ar teisingai priimtas spren-
dimas, ar yra tikrai padarytas teisés pazeidimas. Nagrinéjami ir kiti fakto-
riai: norminio akto netobulumas, kuris reiskia tai, kad yra teisinio regu-
liavimo spraga; netinkamas norminio akto taikymas, kuris reiskia tai, kad
valstybés tarnautojas piktnaudziauja arba netinkamai taiko teisés norma.

Analizuojant Seimo kontrolieriai gin¢y nagrinéjimo sistema akcen-
tuotina, kad jie tarpininkauja asmeniui ir pareiginui, kuris nenori spresti
asmens problemos, - tai galima pavadinti pagrindine ombudsmeny teise,
taikoma visame pasaulyje. Sig teise galima rasti ir kontrolieriy jstatyme,
nes taip siekiama gera valia iSspresti konflikta. Kontrolierius nesaliskai
jvertina esamg situacijg ir pateikia rekomendacinio pobudzio patarima,
kuriame nurodo, kaip galima i$spresti tam tikrg ginca. Jei jis nevykdomas,
gincas nagrinéjimas i§ naujo. Svarbu pazymeéti tai, kad toks metodas gali
padéti i$spresti ginca per labai trumpg laikg ir leidzia sutelkti démes;j j
svarbesnius klausimus.

Siy institucijy sistemos pagrindas yra tikslas rasti kompromisg tarp
ginco $aliy.

20 Lietuvos Respublikos Seimo kontrolieriy jstatymas®, supra note, 17.
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3. Veiksmy teisétumo kontrolé

Tam, kad administraciné gin¢y komisija tapty teismu, reikia, kad to-
kiame organe vykstantis procesas bty panasus j teisminj. Svarbiausias
dalykas - teisé panaikinti apskundziama aktg ir batinybé vertinti visus
fakto ir teisés klausimus?'.

Taciau, vertinant procesus administraciniame teisme ir gin¢y komisi-
joje, pastebétina, kad jie beveik nesiskiria: taip pat yra informuojama apie
posédzius, Salys gali duoti savo paaiskinimus, paklausti norimy klausimy
priesingos $alies, taip pat gauti komisijos priimtg sprendima.

Verta atkreipti démesj i posédzio vieSumo klausimg. Tai nurodyta
ir Europos zmogaus teisiy konvencijos 6 straipsnio 1 dalyje, kuri asmenj
gina nuo neteisingo teisminio proceso. Bylos nagrinéjimas turi buti vie-
$as, kad buty uztikrinamas teisingas teisminis nagrinéjimas.

Lietuvos vyriausiasis administracinis teismas yra pasisakes, kad tada,
kai asmuo paduoda skunda, jam negali kilti jokiy neigiamy padariniy dél
to skundo. Nes kitaip buty galima laikyti, kad to asmens atveju procesas
néra saziningas®.

VieSojo administravimo subjekty tikslas turéty buti saziningai,
teisétai padéti zmogui, taciau ir nepiktnaudziauti savo padétimi padedant.
Turéty buti laikomasi Lietuvos Respublikos vie$ojo administravimo jsta-
tymo 3 straipsnio, kuriame nurodyti principai, kuriais turi vadovautis vie-
$0jo administravimo subjektai. Sis straipsnis reglamentuoja viesojo admi-
nistravimo principus: ,,Atsakomybés uz priimtus sprendimus principas
reigkia, kad vieSojo administravimo subjektas, vykdydamas administraci-
nj reglamentavima ar priimdamas administracinius sprendimus, turi pri-
siimti atsakomybe uz administracinio reglamentavimo ar priimty admi-
nistraciniy sprendimy sukeltus padarinius. Draudimo keisti i blogaja puse
(non reformatio in peius) principas reiskia, kad vieSojo administravimo
subjektas, priimdamas administracinés procediiros sprendima, negali pa-
bloginti asmens, dél kurio kreipimosi pradéta administraciné procedi-
ra, padéties. Efektyvumo principas reiskia, kad vie$ojo administravimo
subjektas, priimdamas ir jgyvendindamas sprendimus, jam skirtus iste-
klius naudoja kuo mazesnémis sagnaudomis ir siekia geriausio rezultato.
Istatymo vir§enybés principas reiskia, kad jgaliojimai atlikti viesajj admi-

21 Raizys, supra note, 8:182.

Darius Urbonas, ,,Administracinés jurisdikcinés veiklos teisétumo kontrolés proble-
miniai klausimai®, Visuomenés saugumas ir viesoji tvarka 3 (2010): 1%
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nistravima vie$ojo administravimo subjektams turi buti nustatyti laikan-
tis $io jstatymo nustatyty reikalavimy, o vieSojo administravimo subjekty
veikla turi atitikti $iame jstatyme iSdéstytus teisinius pagrindus. Adminis-
traciniai sprendimai, susij¢ su asmeny teisiy ir pareigy jgyvendinimu, vi-
sais atvejais turi buti pagristi jstatymais. ISssamumo principas reiskia, kad
vie$ojo administravimo subjektas j prasyma ar skunda turi atsakyti aiskiai
ir argumentuotai, nurodydamas visas prasymo ar skundo nagrinéjimui
jtakos turéjusias aplinkybes ir konkrecias teisés akty nuostatas, kuriomis
rémési vertindamas prasymo ar skundo turinj. LygiateisiSkumo prin-
cipas reiskia, kad vieSojo administravimo subjektas, priimdamas admi-
nistracinius sprendimus, turi atsizvelgti j tai, kad jstatymui visi asmenys
lygts, ir negali varzyti jy teisiy ar teikti jiems privilegijy dél jy lyties, ra-
sés, tautybés, kalbos, kilmés, socialinés ir turtinés padéties, seksualinés
orientacijos, i$silavinimo, religiniy ar politiniy paziary, veiklos rasies ir
pobudzio, gyvenamosios vietos ir kity aplinkybiy. Naujoviy ir atvirumo
permainoms principas rei$kia, kad vie$ojo administravimo subjektas
turi ieskoti naujy ir veiksmingy budy, kaip geriau spresti problemas, is-
kylancias vykdant viesajj administravima, taip pat nuolat tobulinti savo
veiklg taikydamas pazangiausius metodus, modelius, technologijas, prie-
mones ar gerosios patirties pavyzdzius. Nepiktnaudziavimo valdzia prin-
cipas reiskia, kad vieSojo administravimo subjektams draudziama atlikti
vie$ojo administravimo funkcijas neturint $io jstatymo nustatyta tvarka
suteikty vieSojo administravimo jgaliojimy arba priimti administraci-
nius sprendimus siekiant kity, negu jstatymy ar kity teisés akty nustatyta,
tiksly. Objektyvumo principas reiskia, kad administracinio sprendimo
priémimas ir kiti oficialts vie$ojo administravimo subjekto veiksmai turi
bati nesaliski ir objektyvis. Proporcingumo principas reiskia, kad admi-
nistracinio sprendimo mastas ir jo jgyvendinimo priemonés turi atitikti
batinus ir pagrjstus administravimo tikslus. Skaidrumo principas reiskia,
kad vie$ojo administravimo subjekto veikla turi bati viesa, iSskyrus jstaty-
my nustatytus atvejus. Subsidiarumo principas reiskia, kad vieSojo admi-
nistravimo subjekty sprendimai turi bati priimami ir jgyvendinami Ze-
miausiu efektyvuma galin¢iu uztikrinti vieSojo administravimo sistemos
lygmeniu. Vieno langelio principas reiskia, kad asmeniui informacija su-
teikiama, prasymas ar skundas priimamas ir atsakymas j juos pateikiamas
vienoje darbo vietoje. Pra§yma ar skundg nagrinéja ir informacija i$ savo
administracijos padaliniy, pavaldziy subjekty, prireikus - ir i$ kity vieSojo
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administravimo subjekty gauna pats prasyma ar skunda nagrinéjantis ir
administracinj sprendimg priimantis vie$ojo administravimo subjektas,
nejpareigodamas tai atlikti prasyma ar skunda padavusio asmens.“*

Visi $ie principai jrodo, kad yra butina viesojo administravimo su-
bjekty kontrolé norint uztikrinti teisinguma.

4. Lietuvos ir kity $aliy ikiteisminés institucijos

Analizuojant skirtingy valstybiy ikiteismines institucijas pastebima,
kad yra pakankamai didelé jvairové tarp $aliy. Pavyzdziu galima paimti
Didziajg Britanijg, kurioje yra sukurtas administracinis tribunolas, nagri-
néjantis ypac specifinius gin¢us. Esama nuomoniy, kad tribunolg galima
laikyti viena i$ teismo sistemos daliy, todél dalinai teigtina, kad tribunolas
yra ir kvaziteismas.

Kitose valstybése yra labiau i$skirtos atskiry kompetencijy komisijos,
pavyzdziui, Prancuzijoje, kurioje yra Pabégéliy komisijos, sprendziancios
konkreciai dél pabégéliy teisiy, prieglobscio. Arba kaip Apeliacinis socia-
linés apsaugos tribunolas ir Socialinés apsaugos ombudsmenas nagrinéja
konfliktus dél socialiniy pasalpy*. Pavyzdys gali bati ir klasikinis om-
budsmenas, kuris ir atlieka parlamenting valstybés institucijy kontrole, ir
gina piliecius nuo valstybiy jstaigy neteiséty veiksmy?®.

Analizuojant institucijy reguliavimg paminétina ir tai, kad jvairiose
valstybése jis siejamas su vykdomaja, teisékiros ir jurisdikcine veikla. Ta-
¢iau tada, kai kalbama apie vie$gjj administravima, tai buty administraci-
niy sprendimy priémimas?.

Atkreiptinas démesys | tai, kad kitose valstybése, pvz., Italijoje, Bel-
gijoje ar Prancuzijoje pasitaiko situacijy, kai ikiteisminiy institucijy nu-
tarimais yra taikomos administracinés sankcijos, kurios paskui apskun-
dziamos teismams, taciau jy sprendimai apeliacine tvarka negali bati
skundziami ir tam tikrais atvejais yra kasacija.

3 Lietuvos Respublikos vieSojo administravimo jstatymas®, TAR, Zitréta 2022 m.

balandzio 7 d., https://www.e-tar.It/portal/It/legal Act TAR.OBDFFD850A66/asr.
24 William Wade ir Christopher Forsyth, Administrative Law 7th edition ( Oxford Uni-
versity Press, 1994), 963.
Praneviciené, supra note, 1: 80.
Ieva Deviatnikovaité, ,,Nepriklausomos reguliavimo institucijos valstybinio admi-
nistravimo institucijy sistemoje* (daktaro disertacija, Mykolo Romerio universitetas,
2012), https://vb.mruni.eu/object/elaba:1989280/1989280.pdf.
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Kitose valstybése labai populiaru kreiptis j tribunolus, nes tai yra pi-
gesnis ir greitesnis procesas. Tribunolo tikslas — ginti Zmogaus teises, kai
kyla gincas. Tribunolas taip pat turi spresti ir fakto, ir teisés klausimus. Tai
yra specializuota institucija, nes turi ribota jurisdikcijg. Pasaulyje egzis-
tuoja jvairiausiy tribunoly, kurie atsakingi uz skirtingas sritis, jie steigiami
parlamento aktu. Jy sprendimai yra privalomi.

ISvados

Vienas i§ svarbiausiy pazeisty teisiy vieSojo administravimo srityje
neteisminés gynybos bady yra galimybé kreiptis j kvaziteismus dél vals-
tybés ar savivaldos pareigiiny piktnaudziavimo ir biurokratizmo. Nors
Lietuvos kvaziteisminés institucijos, vykdancios administracijos veiksmy
teisétumo kontrole ir nagrinéjancios administracinius gincus, veikia ne-
seniai, jy populiarumas kasmet auga.

Pabréztina ir ikiteisminiy institucijy svarba nagrinéjant gincg, nes tai,
kad gincas buvo i$nagrinétas pradzioje tam tikros Komisijos, gali padéti
teismui geriau ir grei¢iau i$nagrinéti byla, kadangi Komisija jau btna pa-
kankamai nuodugniai iSanalizavusi tam tikrg situacijg, atkreipusi démesj
i tai, | kg, galbat, teismas neatkreipé ar mazai atkreipé démesj. Dél to tai
palengvina teismo darba nagrinéjant bylas po Komisijos.

Teisinis sgziningumas, efektyvumas, lygiateisiskumas, operatyvumas,
nepiktnaudziavimas valdzia ir kiti svarbus principai, kuriais kvaziteismi-
nés institucijos vadovaujasi, yra esminiai teisinéje valstybéje. Jie yra tei-
sinio reguliavimo ir jo ai$kinimo kaip savarankiskos ir nepriklausomos
administraciniy gin¢y nagrinéjimo esmeé.

Palyginus kity $aliy ir Lietuvos ikiteismines institucijas galima daryti
iSvadg, kad esama panasumy ir skirtumy, pvz., kad kitose valstybése esa-
ma jvairiy tribunoly, o Lietuvoje jy néra.

Rekomendacijos

Siuolaikinei sistemai biidinga tai, kad problemos sprendziamos tik
tada, kai jos iskyla, kitaip tariant, kai kvaziteismas gauna skunda. Todél
batina ne tik iSspresti jau esamas problemas, bet ir bandyti uzkirsti kelia
galimoms problemoms tobulinant administracing sistema, daugiau anali-
zuojant zmogaus teisiy pazeidimus.
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Labai svarbu yra ir tai, kad tiek teismai, tiek ikiteisminés institucijos
laikytysi ir ateityje dar labiau tobulinty gera ginc¢y nagrinéjimo sistema.
Butina, kad ji buty greita, prieinama, teisinga, sazininga, nesaliska, efek-
tyvi ir lanksti.

Bet koks valstybés tarnautojo neveikimas ar netinkamas veikimas,
kuriuo siekiama pabloginti asmens situacija, negali buti toleruojamas, —
tokiy situacijy privalu stengtis i§vengti. Jeigu tai jvyksta, turi buti skiria-
mos atitinkamos sankcijos, nes, manytina, vienas svarbiausiy dalyky - tei-
singumo ir lygiateisiSkumo siekimas.

QUASI-JUDICIAL AUTHORITIES IN LITHUANIA

Agné Paluckaité

Summary. The main purpose of quasi-courts is to resolve conflicts
between the individual and the executive. Administrative disputes arise
from legal relations governed by public law.1 In regards to inherent hu-
man rights, it is important to remain vigilant, as those rights can be vi-
olated by inadequate administrative regulation.2 During the process of
analyzing the issues of justice in Lithuania and other countries, a number
of differences and similarities are observed.

The main purpose of quasi-courts is to protect human rights from
public administration entities and their illegal actions or omissions, to
protect the rights of civil servants from administrative arbitrariness, and
to protect the rights of municipalities from the illegal actions of state in-
stitutions.

Keywords: Quasi-courts, preliminary examination of administrative
disputes, administrative process, commission of administrative disputes,
quasi-judicial institutions, human rights.
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NUOTOLINIO DARBO VIESAJAME
ADMINISTRAVIME TEISINIO REGLAMENTAVIMO
YPATUMAI

Agné Birutiené
E. pastas: agbirutiene@stud.mruni.eu
Mykolo Romerio universiteto Teisés mokykla

Santrauka. Straipsnyje analizuojami nuotolinio darbo viesa-
jame valdyme teisinio reglamentavimo ypatumai, susije su pasauline
COVID-19 pandemija ir jos padariniais, - mobilumo draudimais, karan-
tinu ir t. t. Pagrindinis siekis - jvertinti nuotolinio darbo vie$ajame
valdyme poreikj ir specifika, apZvelgti teisinj reglamentavima ir iSanal-
izuoti i88ukius, su kuriais vieSojo valdymo sektorius susiduria Lietuvo-
je. Straipsnyje prieinama prie pagrindiniy i$vady, kad nuotolinio darbo
teisinio reglamentavimo poreikis yra labai didelis ir toks isliks ateityje,
taip pat pabréziama, kad visi poky¢iai teisiniame reglamentavime visame
pasaulyje yra atliekami realiu laiku, reaguojant i susiklosc¢iusig pande-
ming situacijg. Kaip pagalbos priemon¢ sékmingam nuotoliniam darbui
jdiegti ir jgyvendinti jvairios vie$ojo valdymo institucijos rengia metod-
ines priemones. O Lietuvoje labai tritksta teisinio reguliavimo aiskumo
dél nuotoliniy darbuotojy patiriamy papildomy islaidy kompensavimo.

Reiksminiai ZodzZiai: nuotolinis darbas, viesasis valdymas, darbuo-
tojai, visuomené, COVID-109, teisinis reglamentavimas.
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Ivadas

Nuotolinio darbo kaip darbo organizavimo formos reik§mé 2020 m.
itin iSaugo dél pasaulinés COVID-19 pandemijos ir su ja susijusiy pada-
riniy: mobilumo draudimo, fizinio atstumo tarp zmoniy islaikymo, ka-
rantino. Nuotolinio darbo populiarumg paskatino ir sparti technologiné
pazanga bei informaciniy technologijy plétra. Dél ne kartg skelbty karan-
tiny ir ekstremaliosios padéties itin padaugéjo nuotoliniu bidu dirbanciy
vieSojo valdymo sektoriaus darbuotojy, todél nuotolinio darbo teisinis
reguliavimas tampa itin aktualus tiek moksliniu, tiek praktiniu aspektu.
Dél skubotai vykdyto teisinio reguliavimo neiSvengta tokiy problemy
kaip pakitusi organizaciné kultira ir sudétingas nuotolinio darbo kontro-
lés mechanizmas, darbuotojy motyvacijos sumazéjimas dél pervargimo
nesilaikant nuotolinio darbo ir poilsio rezimo, ar nepasitenkinimas dél
nekompensuojamy padidéjusiy komunaliniy isSlaidy. Todél visame pa-
saulyje ieSkoma vie$ojo valdymo sektoriaus pertvarkymo galimybiy suku-
riant naujas, patrauklesnes darbo vietas, pritraukiant naujy talenty i§ bet
kurios $alies ir taip formuojant naujus, pasitikéjimu gristus darbo, naujy
valdymo ir vie$yjy paslaugy teikimo visuomenei badus.

Pazymétina, kad moksliniy tyrimy analizuojama tema néra daug.
Nuotolinio darbo teisinis reguliavimas vie$ojo valdymo sektoriuose vyks-
ta realiu laiku, reaguojant j pandemijos keliamus isstukius. Tiek pasaulyje,
tiek Lietuvoje yra kei¢iami su darbo santykiais susije jstatymai, reglamen-
tuojantys nuotolinj darbg, kuriamos pagalbos priemonés nuotolinio dar-
bo jdiegimui ir jgyvendinimui, vertinami galimi patiriamy islaidy kom-
pensavimo mechanizmai, keliamos problemos ir ieskoma jy sprendimo
bady dél nuotoliniy darbuotojy galimybés atsijungti nuo informaciniy
technologijy.

Sio tyrimo tikslas - i$analizuoti nuotolinio darbo viesajame valdyme
teisinio reglamentavimo ypatumus. Darbo tikslui jgyvendinti keliami
tokie uzdaviniai: i$nagrinéti nuotolinio darbo viesajame valdyme poreikij
ir specifika, trumpai apzvelgti nuotolinio darbo viesajame valdyme teisinj
reglamentavimg ir i$analizuoti nuotolinio darbo i§stkius, su kuriais vie§o-
jo valdymo sektorius susiduria Lietuvoje.

Atliekant tyrimg taikyti loginis (apibendrinimo), dokumenty anali-
zés, sisteminis, lyginamasis tyrimo metodai.

1. Nuotolinio darbo viesajame administravime poreikis ir specifika

Nuotolinis darbas - tai moderni ir lanksti darbo organizavimo forma,
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kurios apimtys auga kiekvienais metais. Pirmieji nuotolinio darbo pami-
néjimai vie$ajame valdyme pasirodé 1997 m. Tuo metu Europos Komisija
sukaré Europos nuotolinio darbo plétrg'. Nuotolinis darbas yra visiskai
unikali uzimtumo forma, kuriai bidingas aukstas lankstumas. Pabréztina,
kad nuotolinis darbas néra atskira viesojo valdymo sektoriaus darbuotojo
funkcija, o budas (metodas) tam tikras funkcijas vykdyti per geografinj
atstumag, taigi nuotolinis darbas - tai jprastas vieSojo valdymo sektoriaus
darbuotojo darbas, kurj jis galéty atlikti ir pagrindinéje darbovietéje, ta-
¢iau dél tam tikry priezasciy atliekamas kitoje, nutolusioje nuo pagrindi-
nés darbovietés (kur jprasta vykdyti darbo funkcijas) vietoje.

Kad buty galima visapusiskai iSnaudoti jstaigos potencialg ir veiks-
mingai bendrauti, batinas tinkamas valdymas. Nuotolinis darbas nuo tra-
dicinés darbo formos skiriasi trimis esminiais veiksniais: darbo vieta, dar-
bo laiku ir bendravimo btidu. Pastaruoju metu nuostata, kad darbas turi
bati susietas su konkrecia jo atlikimo vieta, nyksta, nes nuotolinj darba
galima dirbti bet kur, kur yra tam tinkama informacijos ir komunikacijos
(rysiy) technologijy infrastruktara.

Vie$ajame administravime nuotolinis darbas neapsiriboja vien tik
vienareik§miska galimybe vie$ojo administravimo jstaigy darbuotojams
dirbti namuose’. Nuotolinis darbas teikia didelés naudos tiek darbda-
viams, tiek darbuotojams, tiek ir visuomenei. Kaip nuotolinio darbo
privalumus® vie$ojo administravimo jstaigoms galima paminéti veiklos
testinumg, darbuotojy islaikyma, nekilnojamojo turto islaidy taupyma,
padidéjusj darbuotojy nasuma, didesnj organizacinj lankstumg, sumazé-
jusias sveikatos priezitros islaidas. Nuotolinio darbo nauda darbuotojams
vertinama per darbo ir asmeninio gyvenimo pusiausvyros, padidéjusio
asmeninio lankstumo, pasitenkinimo, sumazéjusiy nedarbingumo dieny
aspektus. Kaip nuotolinio darbo privalumus visuomenei galima bty jvar-
dyti prekiy ir paslaugy paklausos padidéjimg, sumazéjusia priklausomybe
nuo uzsienio naftos $altiniy ir Siltnamio efektg sukelian¢iy dujy emisijos,

! Adrian Iwaniuk, Liliana Hawrysz, Helena Bulinska-Stangrecka ir Pawel Huras,

,,Barriers to the effectiveness of teleworking in public administration®, Scientific pa-
pers of Silesian University of Technology: Organization and management series 153,
(2021): 165-178, https://www.researchgate.net/publication/355394388 barriers to
the effectiveness of teleworking in public_administration.

Iwaniuk, supra note, 1.

Scott P. Overmyer, ,,Jmplementing telework: Lessons learned from four federal agen-
cies®, Arlington, VA: IBM Center for the Business of Government (2011): 99-102,
http://www.businessofgovernment.org/sites/default/files/Overmyer.pdf.
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taip pat energijos taupyma.

Siekiant uztikrinti nuotolinio darbo raida viesojo valdymo subjek-
tuose daugiausia démesio buvo skiriama informacijos ir komunikacijos
technologijoms diegti. Taciau per laikg i$sigrynino ir kitos problemos*:
duomeny saugumo uztikrinimas, didéjantis jrangos ir informaciniy tech-
nologijy finansavimo poreikis, pasipriesinimas nusistovéjusiai valdymo
formai, pakitusi organizaciné kultiira ir sudétingas nuotolinio darbo kon-
trolés mechanizmas. Taip pat iskilo grésmé® darbuotojy motyvacijos su-
mazéjimui dél pervargimo ir (ar) perdegimo nesilaikant nuotolinio darbo
ir poilsio rezimo, ar nepasitenkinimo dél padidéjusiy komunaliniy islaidy.
Siekdamos i§spresti $ias problemas® viesojo valdymo jstaigos surengé mo-
kymus darbuotojams ir vadovams nuotolinio darbo klausimais, padidino
biudzetg IT poreikiams, pradéjo nuotolinio darbo rinkodarg, émési inici-
atyvy jtikinti auk$ciausio lygio vadovus skatinti nuotolinj darbg jstaigoje,
taip pat buvo sukurti reguliartis nuotoliniy darbuotojy ataskaity teikimo
mechanizmai (kontrolé). Viesojo valdymo jstaigy vadovai per daugiau nei
20 mety jgijo galimybiy imtis veiksmy tobulinti ir vertinti nuotolinio dar-
bo programas kaip strateginio valdymo priemone¢’, kuri suteikia naudos
jstaigai.

2020 metais jvyko precedento neturintys sukrétimai daugelyje sekto-
riy visame pasaulyje®. COVID-19 pasauliné pandemija paveiké praktiskai
visus sektorius, taip pat ir vieSojo administravimo jstaigy darbg. Vietos,
regiony ir centrinés valdzios institucijos susidiré su i$stukiais kovodamos
su infekcijos plitimu, taikydamos karanting ir kitus apribojimus bei kar-
tu derindamos vie$yjy paslaugy teikimg norédamos apsaugoti savo dar-

“The Status of Telework in the Federal Government: Report to the Congress”, Uni-
ted States Office of Personnel Management, May 2004, zitiréta 2022 m. kovo 13 d.,
https://www.telework.gov/reports-studies/reports-to-congress/2004-report-to-con-
gress.pdf.

Ernestas Naprys, ,,Dirbant i§ namy — didesnés saskaitos: ar jas turéty apmokéti
darbdavys?“, Delfi, 2020 m. lapkri¢io 19 d., https://www.delfi.lt/verslas/verslas/dir-
bant-is-namu-didesnes-saskaitos-ar-jas-turetu-apmoketi-darbdavys.d?1d=85761865.
“The Status of Telework in the Federal Government: Report to the Congress”, supra
note, 4.

“The Status of Telework in the Federal Government: Report to the Congress”, supra
note, 4.

“Council of Europe Toolkit Prepared by the Centre of Expertise for Good Governan-
ce”, Council of Europe, November 2020, zitiréta 2022 m. kovo 13 d., https://rm.coe.
int/tpa-toolkit-on-teleworking-in-public-administration/1680al1fc1.
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buotojy ir visuomenés sveikata. Siekdamos uztikrinti paslaugy teikimg ir
viesojo valdymo testinumg daugelis valdzios institucijy pirma kartg eks-
perimentavo su nuotoliniu darbu. Situacija dél COVID-19 pandemijos
ir sumazéjusiy asmeniniy Zmoniy kontakty itin sumazino $iy subjekty
teikiamy paslaugy prieinamuma’. Prieigos prie $iy paslaugy apribojima
léemé daug veiksniy, bet ypac tai buvo susije su nepakankamu nuotoliniu
budu sitlomy paslaugy vietos gyventojams ir bendruomenéms skaic¢iumi,
taip pat ir su nepakankamu vieSojo administravimo sektoriaus pasirengi-
mu dirbti nuotoliniu badu.

Nuotolinio darbo populiarumas Lietuvoje nestebétas iki pasaulinés
COVID-19 pandemijos. Lietuvoje atlikty tyrimy duomenimis' 2013 me-
tais atliktos apklausos metu nustatyta, kad i$ 560 respondenty 9 procentai
darbuotojy turéjo galimybe dirbti nuotoliniu btdu, 2017 mety ,,Eurofo-
und“ tyrimo metu nustatyta, kad Lietuvoje dirbanciyjy nuotoliniu badu
skaicius vienas zemiausiy Europos Sgjungoje — 13 procenty (Europos Sa-
jungos vidurkis — 18 procenty). O 2020 metais atlikta ,,Sprinter apklausa
parodé, kad apie 40 procenty darbuotojy Lietuvoje pradéjo dirbti i§ namy.
Taigi, 2020 metais kovo 14 dieng paskelbtas karantinas Lietuvoje dél CO-
VID-19 pandemijos tiek privataus, tiek vieSojo sektoriaus organizacijas
priverté skubiai organizuoti darbg i§ namy aplinkos.

Vienas i$ pandemijos aspekty yra tai, kad reik§mingas jos poveikis
vieSajam valdymui isliks net ir pasibaigus visuomenés sveikatos krizei.
Informacijos ir paslaugy skaitmeninimo poky¢iai ir piliec¢iy bei darbuo-
tojy lukesciai dél to, kaip jie galés naudotis tomis paslaugomis, pasikeité
j teigiama puse. Nepaisant nuolatinio mokslininky ir praktiky susidome-
jimo nuotolinio darbo klausimu, vie$ojo valdymo srityje atlikta nedaug
tyrimy'’. Be to, literatiiroje daznai pabréziama, kad nuotolinis darbas yra
labiau paplites valstybiniame sektoriuje nei vietos savivaldos subjektuo-
se dél $iy sgsajy su suinteresuotaisiais asmenimis specifikos. Ekonominio
bendradarbiavimo ir plétros organizacija, pateikdama nuotolinio darbo
ateities vizija,'? teigia, kad per ateinancius 5-10 mety visy pasaulio $aliy

Iwaniuk, supra note, 1.

Agota Giedré Raisiené, Violeta Rapuano, Kristina Varkuleviditité ir Katarina Sta-
chova, ,,Working from Home—Who Is Happy? A Survey of Lithuania’s Employees
during the COVID19 Quarantine Period®, Sustainability 12(13) (2020): 1-21, https://
www.mdpi.com/2071-1050/12/13/5332/htm.

Iwaniuk, supra note, 1.

“The future of (remote?) work in the public service: Finding a new balance between
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vyriausybés turi galimybe sukurti naujy, labiau patraukliy darbo viety,
pritraukti naujy talenty i$ bet kurios $alies, suvienodinti lyc¢iy galimybes ir
taip pertvarkyti vieojo valdymo sektoriy. Tikima, kad tai buty sékmingas
kelias pakloti pamatus naujiems, pasitikéjimu pagrjstiems darbo, valdy-
mo ir paslaugy teikimo pilie¢iams badams.

2. Nuotolinio darbo viesajame administravime teisinio
reglamentavimo apzvalga

Pasauliné COVID-19 pandemija atskleidé Zymy nuotolinio darbo
panaudojimo potenciala, todél daugelis Europos Sajungos valstybiy (pvz.,
Austrija, Belgija, Ispanija, Kroatija, Latvija, Lenkija, Portugalija, Pranctzi-
ja, Slovakija, Slovénija)"? pastaraisiais metais j savo darbo jstatymus jtrau-
kia arba atnaujina specialiai $ios specifinés darbo organizavimo formos
reglamentavimui skirtas nuostatas, ypatinga démesj skirdamos darbuo-
tojy patirtoms islaidoms, susijusioms su nuotoliniu darbu, kompensuoti.
Taciau $iuose jstatymy atnaujinimuose néra skirta démesio viesajam sek-
toriui. Daugelyje $aliy, kaip ir Lietuvoje veikiantis Lietuvos Respublikos
Valstybés tarnybos jstatymas nuotolinio darbo nereglamentuoja. Taciau
Lietuvos Respublikos Valstybés tarnybos jstatymo 6 straipsnyje'* nustaty-
ta, kad darbo santykius ir socialines garantijas reglamentuojantys jstaty-
mai ir kiti teisés aktai valstybés tarnautojams taikomi tiek, kiek jy statuso
ir socialiniy garantijy nereglamentuoja Lietuvos Respublikos Valstybés
tarnybos jstatymas. Taigi jie valstybés tarnautojams taikomi papildomai,
kai tam tikrais atvejais nepakanka Lietuvos Respublikos Valstybés tarny-
bos jstatymo normy. Atsizvelgiant j tai, kad Lietuvos Respublikos Valsty-
bés tarnybos jstatymas nereglamentuoja valstybés tarnautojy nuotolinio
darbo, jiems turéty buti taikomos nuotolinj darbg reglamentuojancios

remote and in-office presence®, OECD, 2021, zitiréta 2022 m. kovo 18 d., https://
www.oecd.org/gov/pem/finding-a-new-balance-between-remote-and-in-office-pre-
sence.pdf.

,»Su nuotoliniu darbu susijusiy darbuotojo i§laidy kompensavimas Europos Sgjungos
valstybése ir JAV®, Lietuvos Respublikos Seimas: analitiné apzvalga 21/110, 2021,
zitiréta 2022 m. kovo 18 d., https://www.Irs.It/sip/getFile3?p fid=39530.

,Lietuvos Respublikos valstybés tarnybos jstatymas“, Lietuvos Respublikos Sei-
mas, zilréta 2022 m. kovo 19 d., https://e-seimas.Irs.It/portal/legal Act/It/ TAD/ca-
d5a783834211e89188e16a6495e98c¢/asr.
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Lietuvos Respublikos Darbo kodekso 52 straipsnio nuostatos' ir Siame
straipsnyje iSdéstyta nuotolinio darbo organizavimo tvarka.

Atkreiptinas démesys j tai, kad Europos Taryba 2020 metais patvirti-
no ,Nuotolinio darbo vie$ojo administravimo jstaigose priemoniy rinki-
nj“'%, kad padéty centrinei, regioninei ir vietos valdziai kurti ir jgyvendinti
sékmingas nuotolinio darbo programas. Pagrindinis $io dokumento tiks-
las — apibrézti pagristais moksliniais tyrimais ir tarptautine gergja prakti-
ka visy lygiy valdzios jstaigy nuotolinio darbo tvarkos jgyvendinimg atsi-
zvelgiant j vis didéjantj nuotolinio darbo poreikj. Tai pagalbiné priemoné
viesojo valdymo sektoriaus jstaigoms, leidzianti nustatyti nuotolinio dar-
bo nauda ir jvertinti galimai kylancias rizikas, taip pat paaiskinanti, kaip
sudaryti nuotolinio darbo politikg jstaigoje ir jvertinti jos rezultatus.
Siame priemoniy rinkinyje nurodyta, kaip uztikrinti jstaigos skaitmeni-
nius ir technologijy reikalavimus, vieSojo valdymo sektoriaus darbuotojy
kompiuterinj rastinguma ir valdyti su korupcija ir informacijos saugumu
susijusig rizikg. Svarbus démesys Siame dokumente skiriamas nuotolinio
darbo valdymui ir bendravimui su personalu.

Jungtinése Amerikos Valstijose 2021 m. pabaigoje buvo patvirtintas
»2021 mety nuotolinio darbo federalinése institucijose vadovas“!, kuriuo
siekiama pagelbéti vieSojo valdymo sektoriui atnaujinti dabarting poli-
tikg, nagrinéti nuotolinj darbg jstaigy vystymosi, o auksc¢iausiajai Salies
valdZiai — darbo ateities vizijose. Sj vadova sudaro dvi atskiros dalys, ku-
rios apima nuotolinio darbo susitarimy, jstatymuy, viesojo valdymo jstaigy
funkcijas ir nuotolinio darbo politikos kirimo gaires, taip pat rezultaty
vertinimg ir tinkamy strategijy parinkimg nuotoliniam darbui organi-
zuoti. Vykdydama $io dokumento nuostatas, federaliné valdzia kaip di-
dziausias Jungtiniy Amerikos Valstijy darbdavys turi puikiy galimybiy
pritaikyti nuotolinj darbg prie kintanciy ateities darbo jégos poreikiy ir

15 Lietuvos Respublikos darbo kodekso patvirtinimo, jsigaliojimo ir jgyvendinimo

jstatymas®, Lietuvos Respublikos Seimas, zitiréta 2022 m. kovo 19 d., https://e-sei-

mas.Irs.It/portal/legal Act/It/ TAD/10c6bfd07bd511e6a0f68fd135e6f40c/asr.

“Council of Europe Toolkit Prepared by the Centre of Expertise for Good Governan-

ce”, supra note, 8.

17 ¢2021 Guide to Telework and Remote Work in the Federal Government*, United Sta-
tes Office of Personnel Management, November 2021, zitiréta 2022 m. kovo 18 d.,
https://www.telework.gov/guidance-legislation/telework-guidance/telework-guide/
guide-to-telework-in-the-federal-government.pdf.
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modernizuoti vieSojo valdymo sektoriaus veiklg taip, kad jis geriausiai
tarnauty visuomenei.

Pazymétina, kad Lietuvoje taip pat buvo imtasi analogisky veiksmy
ir, jgyvendinant Lietuvos Moksly Tarybos finansuojama projekta, 2020 m.
pabaigoje Klaipédos universitete parengta ,,Nuotolinio darbo metodiné
priemoné“®. Sios metodinés priemonés tikslas - pateikti ir rekomenduoti
nuotolinj darbg kaip lanksty, nuo laiko ir vietos nepriklausoma, efektyvy
darbo buda.

3. Nuotolinio darbo isSukiai Lietuvos vieSajame
administravime

Siuo metu teisinis nuotolinio darbo reguliavimas itin aktualus tiek
moksliniu, tiek praktiniu aspektu, nes dél ne kartg skelbty karantiny ir
ekstremaliosios padéties itin padaugéjo nuotoliniu badu dirbanciy dar-
buotojy'’. Esant tokiai padéciai rekomenduojama vykdyti nemazai valsty-
biniy paslaugy tik nuotoliniu bidu. Lietuvoje, vertinant nuotolinj darba
vie$ojo administravimo sektoriuje, yra susiduriama su keliomis proble-
momis® - paties nuotolinio darbo termino ydingu traktavimu ir varto-
jimu, savanoriskumo principo, numatyto Europos socialiniy partneriy
susitarime dél nuotolinio darbo, jgyvendinimo nacionaliniu lygmeniu, ir
jvertinimu, ar uztikrinama darbuotojo teisé j savanoriskg apsisprendima
dirbant karantino ir ekstremaliosios situacijos salygomis, taip pat tinka-
mos ir saugios darbo vietos jrengimo uztikrinimu, nuotolinio darbuotojo
patiriamy papildomy islaidy darbui kompensavimu ir darbuotojo teisés
atsijungti nuo informaciniy technologijy jgyvendinimu.

Siame tyrime placiau nagrinéjama Lietuvos Respublikos darbo ko-
dekso jtvirtinta darbdavio pareiga kompensuoti nuotolinio darbuotojo

¥ Nuotolinio darbo metodiné priemoné*, Klaipédos universitetas, 2020, zitiréta 2022
m. kovo 20 d., https://www.ku.lt/shmf/wp-content/uploads/sites/60/2020/12/Nuoto-
linio-darbo-metodin%C4%97-priemon%C4%97-P-COV-20-51.pdf.

19 Darbas nuotoliniu budu®, Valstybiné darbo inspekcija, zitiréta 2022 m. kovo 19 d.,
https://www.vdi.lt/Forms/Tekstas1.aspx?Tekstai [D=2792.

20 Rasa Grigonieng, ,,Technologijos ir darbuotojy apsauga: nuotolinio darbo isstkiai*,
i§ Darbo teisés issukiai besikeicianciame pasaulyje: liber Amicorum et Collegarum
profesorei Genovaitei Dambrauskienei (Vilnius, Mykolo Romerio universitetas,
2020), 81-110, https://repository.mruni.eu/bitstream/handle/007/17773/Darbo _tei-
ses_issukiai-83-112.pdf?sequence=1&isAllowed=y.
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patiriamas papildomas islaidas darbui*. Lietuvos Respublikos darbo ko-
dekse jsakmiai nustatyta: ,[...] jeigu dirbdamas nuotoliniu biadu darbuo-
tojas patiria papildomy islaidy, susijusiy su jo darbu, darbo priemoniy
jsigijimu, jsirengimu ir naudojimu, jos privalo bati kompensuotos® Lie-
tuvos Respublikos Vyriausybés 2018 m. gruodzio 12 d. nutarimu Nr. 1296
patvirtiname Valstybés tarnautojy ir diplomaty nuotolinio darbo tvar-
kos apraso® 15 punkte nustatyta, kad valstybés tarnautojui, dirbanc¢iam
nuotolinj darbg, kompensuojamos jo patiriamos islaidos, susijusios su
asmeniniy telekomunikacijy jrenginiy, kompiuterinés technikos, rastinés
reikmeny ir kitokiy asmeniniy priemoniy ar jrangos naudojimu darbo
reikmeéms.

Pagrindiniai $ioje situacijoje kylantys teisiniai klausimai: ,,Kas yra
laikoma papildomomis darbuotojo islaidomis, kiek ir kaip jos turi bati
kompensuojamos, ar galima islaidy nekompensuoti, jei darbuotojas ne-
praso?“® Teisinis reguliavimas iki 2017 m. liepos 1 d. nebuvo toks grieztas
(Salys galéjo susitarti) dél nuotolinio darbo islaidy kompensavimo, todél
iki $iol tokiai kompensavimo praktikai Lietuvoje susiklostyti nebuvo teisi-
niy prielaidy. Dabartiniuose teisés aktuose $ios nuostatos pakeistos j pri-
valoma tokiy islaidy kompensavimg ir kompensacijos dydj, jos mokéjimo
salygas darbo sutarties $alys turi nustatyti susitarimu. Natalija Kobzeviené
mano, kad ,vie$ojo valdymo sektoriaus subjektai planuoja savo buisimas
islaidas metams pagal finansavimo $altinius, programas, funkcijas, t. y.
sudaro samatas, planuojant buisimas islaidas pagal ekonominés klasifika-
cijos straipsnius. Taciau straipsnio dél minéty kompensacijy néra, todél
darbdaviai arba planuoja kompensacijas pagal turimus straipsnius, arba
neplanuoja kompensacijy i$ viso. Viesajame sektoriuje yra daug valdinin-
ky, planuotojy, konsultanty, kontrolieriy. Sudarant samatas 2021 metams
nebuvo parengta jokia metodika ar rekomendacijos, kaip tinkamai supla-
nuoti lésas dél kompensacijy darbuotojams“*. Dél to kyla darbo gincy

21 Lietuvos Respublikos darbo kodekso patvirtinimo, jsigaliojimo ir jgyvendinimo

jstatymas®, Lietuvos Respublikos Seimas, zitiréta 2022 m. kovo 19 d., https://e-sei-
mas.Irs.It/portal/legal Act/It/ TAD/10c6bfd07bd511e6a0f68fd135e6f40c/asr.
,Lietuvos Respublikos Vyriausybés 2018 m. gruodzio 12 d. nutarimas Nr. 1296 ,,Dél
valstybés tarnautojy ir diplomaty nuotolinio darbo tvarkos apraso patvirtinimo*“,
Lietuvos Respublikos Seimas, zitiréta 2022 m. kovo 18 d., https://www.e-tar.lt/por-
tal/lt/legal Act/c2a829b0036d11e9a5eaf2cd290f1944.

Grigoniené, op. cit., 81-110.

Natalija Kobzeviené, ,,Biudzetiniy jstaigy nuotolinio darbo islaidy kompen-
savimas — apie ka nepagalvota?“, LRT, 2021 m. balandzio 13 d., https://www.
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grésme ateityje.

Rasa Grigoniené nurodo, kad galima isskirti dvi pagrindines katego-
rijas iSlaidy, kompensuojamy nuotoliniam darbuotojui®: islaidas darbo
vietai jrengti (iSlaidos nuotolinio darbo priemonéms jsigyti, darbo vie-
tai jrengti ir (ar) pritaikyti), ir islaidas darbo vietai eksploatuoti (darbo
priemoniy eksploatavimo islaidos, darbo vietos eksploatavimo islaidos ir
kt.). ,,Islaidos darbo vietai jrengti galéty apimti darbo priemoniy (telefo-
no, kompiuterio, vaizdo kameros, mikrofono, ausiniy, spausdintuvo ir kt.)
ir darbo vietos (darbo stalo, kédés, $viestuvo, segtuvy, dokumenty dékly,
lentyny ar pan.) jsigijimo islaidas. Taip pat $iai kategorijai gali bati pri-
skirtinos darbo vietos jrengimo islaidos — pertvary, specialaus ar tinkamo
aps$vietimo, ventiliacijos jrengimo, baitino remonto ir kitos islaidos. Nuo-
tolinio darbo priemoniy ar darbo vietos eksploatavimo islaidomis galéty
bati laikytinos rysio (telefono, interneto) paslaugy islaidos, priemoniy
taisymo ar atnaujinimo paslaugy islaidos bei darbo vietos eksploatavi-
mo - elektros energijos, vandens, $ildymo, nusidévéjimo ar netgi nuomos
kofinansavimo - i$laidos® *.

Darbo vietos jrengimo islaidy kompensavimas (arba reikalingy
priemoniy suteikimas) dazniausiai btina neginc¢ijamas. Taciau islaidos
darbo vietai eksploatuoti yra sunkiau apskai¢iuojamos, jrodomos ir pa-
grindziamos. I$laidy kompensavimo mechanizma turi sukurti darbdavys.
Jis privalo nustatyti aiskias taisykles, pateiktinus dokumentus, jtvirtinti
nuotolinio darbuotojo funkcijas ar pareigas, darbo priemoniy naudoji-
ma tik darbo tikslais, kompensuotinas i$laidas patvirtinan¢iy dokumenty
pateikimo terminus, sglygas ir pan. , Paprasciausias bidas kompensuoti
islaidas - kai darbuotojas pateikia i§ anksto suderinty darbo priemoniy
jsigijimo dokumentus (saskaitas faktiras, ¢ekius ar sutartis). Tokiy prie-
moniy jsigijimo mechanizmas - paraisky (prasymy) teikimas, poreikio
pagrindimas, leidimas ir pan. - taip pat turéty bati nustatytas darbdavio.
Sunkiau kompensuoti ai$kiai neatskirtas namy tkio ir darbo islaidas. To-
kiu atveju galima nustatyti procenting dalj (pvz., nustacius pagal higienos
normas vienam darbuotojui tenkancio ploto kvadratarg) ar apskaiciuoti
islaidy padidéjima, pradéjus dirbti nuotoliniu badu.“*

Irt.1t/naujienos/verslo-pozicija/692/1386492/natalija-kobzeviene-biudzetiniu-istai-
gu-nuotolinio-darbo-islaidu-kompensavimas-apie-ka-nepagalvota.

Grigoniené, supra note, 20.

2 bid.

27 Grigoniené, supra note, 20.
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Apibendrinant galima teigti, kad Lietuvos darbo teiséje nustatyta pri-
valoma pareiga darbdaviui kompensuoti nuotoliniu badu dirbancio dar-
buotojo patirtas papildomas islaidas. Dél tokiy islaidy sudéties, kompen-
savimo budo ir sglygy turi buti susitarta abiejy sutarties $aliy susitarimu.
Jei toks susitarimas nesudaromas ar darbdavys nesutinka kompensuoti
nuotoliniu badu dirbant atsiradusiy papildomy islaidy, darbuotojas gali
ginti savo pazeistg teise ir kreiptis j darbo gin¢y komisija.

Isvados

Iki COVID-19 pandemijos 2020 metais nuotolinis darbas viesajame
sektoriuje praktiskai nebuvo organizuojamas arba organizuojamas labai
nezymiai. Situacija dél COVID-19 pandemijos ir sumazéjusiy asmeniniy
zmoniy kontakty itin sumazino vie$ojo administravimo subjekty teikia-
my paslaugy prieinamuma. Prieigos prie $iy paslaugy apribojima lémé
daug veiksniy, bet ypac tai buvo susij¢ su nepakankamu nuotoliniu badu
sitlomy paslaugy vietos gyventojams ir bendruomenéms skai¢iumi, taip
pat ir su nepakankamu vieSojo administravimo sektoriaus pasirengimu
dirbti nuotoliniu badu.

Daugelis Europos Sgjungos valstybiy realiu nuotolinio darbo viesa-
jame sektoriuje organizavimo ir jgyvendinimo metu j savo darbo jstaty-
mus jtraukia arba atnaujina specialiai $ios specifinés darbo organizavi-
mo formos reglamentavimui skirtas nuostatas, ypatinga démesj skirdami
darbuotojy patirtoms su nuotoliniu darbu susijusioms islaidoms kom-
pensuoti. Taciau Siuose jstatymy atnaujinimuose néra skirta démesio vie-
$ajam sektoriui. Todél tiek JAV, tiek Europos Sajungos $alys savo nuozitra
isleidzia pagalbiniy priemoniy rinkinius (vadovus), kurie pagelbéty pri-
taikyti vieSojo valdymo sektoriaus nuotolinj darbg prie kintanciy ateities
darbo jégos poreikiy ir modernizuoti vieSojo valdymo sektoriaus veikla
taip, kad jis geriausiai tarnauty visuomenei.

Papildomas nuotolinio darbuotojo islaidas galima suskirstyti j islai-
das darbo vietai jrengti arba pritaikyti, ir j iSlaidas darbo vietai eksplo-
atuoti. Lietuvos Respublikos darbo kodekse jtvirtinta darbdavio pareiga
kompensuoti nuotolinio darbuotojo patiriamas papildomas islaidas dar-
bui, taciau dar nesukurtas tinkamo ir visuotinai priimtino jgyvendinimo
mechanizmas. Akcentuotina, kad tokiy papildomy islaidy kompensavi-
mas yra privalomas ir darbuotojai turi teise reikalauti atlyginti visas patir-
tas papildomas islaidas, susijusias su nuotoliniu darbu.
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Abstract. This paper analyzes the peculiarities of the legal regulation
of telework in public administration, related to the global COVID-19
pandemic and its consequences — mobility bans, quarantine, etc. The
main goal is to assess the need and specifics of telework in public admin-
istration, to review the legal regulation of telework in public administra-
tion, and to analyze the challenges of telework in the public administra-
tion sector in Lithuania. The article concludes that the need for regulation
of telework is very high and will remain so in the future, and emphasizes
that all changes in regulation around the world are being made in real
time in response to a pandemic. Various public administrations are de-
veloping methodological tools to help implement successful teleworking.
In Lithuania, meanwhile, there is a serious lack of legal clarity regarding
the compensation of additional costs incurred by teleworkers.
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ELEKTRONINIU PINIGU PRIVALUMAI IR
TRUKUMAI STUOLAIKINIO PASAULIO
KONTEKSTE

Domantas Kasc¢iokaitis

E. pastas: dokasciokaitis@stud.mruni.eu
Mykolo Romerio universiteto Teisés mokykla

Santrauka. Moksliniame straipsnyje nagrinéjama elektroniniy pin-
igy atsiradimo pradzia, elektroniniy pinigy santykis su grynaisiais pini-
gais. Detaliai analizuojama elektroniniy pinigy klasifikacija ir jy ypaty-
bés. Aptariamas elektroniniy pinigy teisinis reglamentavimas Lietuvos
Respublikoje. Pabréziami elektroniniy pinigy privalumai ir trikumai,
nurodomos jy rasys, kalbama apie virtualig valiuta, elektroninius cen-
trinio banko pinigus, kriptovaliutas, jvardijamos $iuo metu populiariau-
sios kriptovaliutos. Daug démesio skiriama elektroniniy pinigy ateities
perspektyvos apzvalgai, i$skiriamos galimybés naudotis elektroniniais
pinigais $iuolaikinio pasaulio kontekste.

Reik$miniai Zodziai: ,fiat“ pinigai, kietieji elektroniniai pinigai,
minkstieji elektroniniai pinigai, teisinis reglamentavimas, elektroniniy
pinigy privalumai, virtuali valiuta, ,blockchain® technologija, kriptova-
liutos, Bitcoin, Ethereum, ateities perspektyvos, $iuolaikinio pasaulio
kontekstas.
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Ivadas

Temos aktualumas. Kiekviena pinigy forma turi savo privalumy ir
tritkumy. Dél $ios priezasties egzistuoja daugybé pinigy formy. Siandie-
niné pasaulio finansy sistema yra pries kelis $imtmecius vykusios raidos
ir evoliucijos rezultatas. Technologijy plétra turi jtakos visiems gyvenimo
aspektams, taip pat ir esamos mokéjimo sistemos pakeitimams. Atsiskaity-
mo grynaisiais pinigais priemonés turi mazéjimo tendencija ir jas pamazu
vis dazniau pradeda keisti negrynyjy mokéjimo priemonés - elektroniniai
pinigai'. Atsiskaitymas negrynaisiais pinigais populiaréja ne tik dél tech-
nologijy plétros, bet ir dél jvairiy pasaulio vyriausybiy pastangy mazinti
atsiskaitymy kiekj grynaisiais pinigais®. Elektroniniai pinigai arba elektro-
niniai grynieji pinigai tampa vis populiaresni kaip pageidaujama pirkimo
strategija tiek internetu, tiek neprisijungus. Keletas unikaliy elektroniniy
pinigy atributy yra labai patrauklis klientams, kelios i§ jy: patogumas vi-
sada turéti ,,grynyjy pinigy“ be butinybés periodiskai lankytis bankomate,
galimybé atlikti tarpusavio operacijas be tarpininko ir turéti visiskg ra-
mybe atliekant sandorius privaciai. Nors anonimiskumas yra numanomas
naudojant ,,fiat pinigus, ji sunku i$saugoti naudojant elektroniniy pinigy
schemas®. Dél $iy reik§mingy priezasciy butina aptarti elektroniniy pi-
nigy privalumus ir trikumus Siuolaikinio pasaulio kontekste, atskleisti
teisinj elektroniniy pinigy reglamentavima.

Tiriama problema. Ar elektroniniai pinigai yra pranasesni uz gry-
nuosius pinigus?

Mokslinio straipsnio naujumas ir tiriamos problemos istyrimo ly-
gis. Sis darbas parengtas daugiausia remiantis uzsienio mokslininky lite-

Aleksander Berentsen ir Fabian Schar, ,, The Case for Central Bank Electronic Mon-

ey and the Non-case for Central Bank Cryptocurrencies®, Review 100, 2 (2018):
97-106, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3194981#.

2 Dwi Wulandari, Thomas Soseco ir Bagus Shandy Narmadityra, ,,Analysis of the
Use of Electronic Money in Efforts to Support the Less Cash Society*, International
Finance and Banking 3, 1 (2016): 2, https://www.researchgate.net/profile/Dwi-Wu-
landari-5/publication/303478948 Analysis_of the Use of Electronic Money
in_Efforts to Support the Less Cash Society/links/57f60a8a082e886b8980613f/
Analysis-of-the-Use-of-Electronic-Money-in-Efforts-to-Support-the-Less-Cash-So-
ciety.pdf.

3 Georgios Fragkos, Cyrus Minwalla, Jim Plusquellic ir Eirini Eleni Tsiropoulou, ,,Ar-
tificially Inteligent Electronic Money*, IEEE Consumer Electronics Magazine 10, 4
(2021): 81-89, https://iecexplore.ieee.org/abstract/document/9201400.
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ratiira. Marius Laurinaitis (2015) detaliai i$nagrinéjo elektroniniy pinigy
teisinj reglamentavima?; Dwi Wulandari, Thomas Soseco ir Bagus Shan-
dy Narmadityra (2016) placiai atskleidé elektroniniy pinigy naudojimo
privalumus visuomenése, kuriose grynieji pinigai labai retai naudojami’;
Aleksander Berentsen ir Fabian Schar (2018) nagrinéjo jvairiy pinigy
formy privalumus ir trakumus®; Javier Garcia Arenas ir Marta Guasch
(2018) bandé detaliai atskleisti elektroniniy pinigy ateities perspektyvas’;
Sebastien Meunier nuodugniai i$nagrinéjo ,blockchain® technologijos
privalumus®; Vladislav Pshenichnikov, Nataliya Ivanova ir Irina Tomsins-
kaya (2019) aptaré elektroniniy pinigy rasis ir jy savybiy nustatyma skai-
tmeninéje ekonomikoje’; Lu-Hai Liang (2019) bandé atskleisti tikrasias
priezastis, kodél elektroniniai pinigai ver¢ia Zzmones isleisti daugiau'’; Ge-
orgios Fragkos, Cyrus Minwalla, Jim Plusquellic ir Eirini Eleni Tsiropou-
lou (2021) aptaré elektroniniy pinigy teikiamus privalumus ir situacijas,
kuriose $i pinigy forma zmonéms palengvina gyvenima''.

Mokslinio straipsnio reik§mé. Sis mokslinis straipsnis padeda
geriau suprasti elektroniniy pinigy savoka, jy atsiradimg ir panaudojima
kasdieniame gyvenime.

Mokslinio darbo originalumas. Moksliniame darbe daugiausia re-
miamasi uzsienio mokslininky literatara. Tema ir darbas yra isskirtiniai ir
originalts, kadangi apie elektroninius pinigus néra itin daug informacijos

*  Marius Laurinaitis, ,,Elektroniniy pinigy teisinis reguliavimas® (daktaro disertacija,

Mykolo Romerio universitetas, 2015), 7, https://vb.mruni.eu/object/elaba:13610014/.
Waulandari, supra note, 2.

Berentsen, supra note, 1.

Javier Garcia Arenas ir Marta Guasch, ,,Digital money in the economy of the future:
new possibilities, new challenges®, Caixabankresearch, zitiréta 2022 m. kovo 14 d.,
https://www.caixabankresearch.com/en/sector-analysis/banking/digital-money-eco-
nomy-future-new-possibilities-new-challenges.

8 Sebastien Meunier, ,,What is Blockchain and How Does This Revolutionary
Technology Work?“, Transforming Climate Finance and Green Investment with
Blockchains, (2018): 23-34, https://www.sciencedirect.com/science/article/pii/
B9780128144473000033?via%3Dihub.

Vladislav Pshenichnikov, Nataliya Ivanova ir Irina Tomsinskaya, ,,Identification of
types and properties of electronic money in the digital economy on the basis of in-
terdisciplinary integration of knowledge®, /OP Conference Series: Materials Science
and Engineering, 498, (2019): 4, https://iopscience.iop.org/issue/1757-899X/497/1.
Lu-Hai Liang, ,,Does e-money make you spend more?*, BBC, zitréta 2022 m.
kovo 15 d., https://www.bbc.com/future/article/20191204-does-e-money-make-you-
spend-more.

Fragkos, supra note, 3.
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ar literatiiros, parasytos butent lietuviy kalba.

Tyrimo tikslas - i$analizuoti elektroniniy pinigy privalumus ir
trakumus.

Tyrimo uzdaviniai:

1) aptarti elektroniniy pinigy klasifikacija ir jy ypatybes;

2) atskleisti elektroniniy pinigy teisinj reglamentavimg, apibrézti
elektroniniy pinigy jstaigas;

3) isanalizuoti elektroniniy pinigy privalumus ir trakumus;

4) detaliai i$nagrinéti elektroniniy pinigy rasis, ateities perspektyvas.

Tyrimo metodika: istorinis metodas ir turinio analizé.

1. Elektroniniai pinigai, jy klasifikacija ir ypatybés

Elektroniniai pinigai rei$kia valiutg, elektroniniu budu saugoma
elektroninése sistemose ir skaitmeninése duomeny bazése, o ne fizinius
popierinius ir monetinius pinigus. Elektroniniai pinigai yra naudojami
siekiant vartotojams palengvinti elektronines operacijas. Elektroninés va-
liutos verté yra padengta ,,fiat“ valiuta. ,,Fiat“ pinigai yra teiséta mokeéjimo
priemoné, kurios kaip valiutos verte nustato emisijg leidzianti vyriausybe,
todél ji taip pat yra reguliuojama. ,,Fiat“ pinigai yra visi$kai priesingi pre-
kiy pinigams, kuriy verté pagrjsta pagrindiniu turtu, pavyzdziui, auksu ar
sidabru. Pavyzdys: Indijos rupija ir JAV doleris yra atitinkamos Indijos ir
Amerikos valiutos. ,,Fiat“ valiuty nominali verté yra daug didesné nei jy
prekiy verté. Dauguma $iuolaikiniy popieriniy pasaulio valiuty yra , fiat*
valiutos'.

Elektroninius pinigus galima skirstyti j dvi dideles kategorijas:

1. ,Hard“ - kietieji elektroniniai pinigai yra tada, kai elektroniniai
pinigai naudojami negrjztamoms operacijoms, kurios yra pakeitusios ver-
tybinius popierius ir yra daugiau ar maziau procedarinio pobudzio. Jie
gali apimti operacijas, sudarytas per banka.

2. ,,Soft“ — minkstieji elektroniniai pinigai yra tada, kai elektroniniai
pinigai naudojami grjztamoms arba lanks¢ioms operacijoms. Siilomas
didesnis lankstumo lygis, o naudotojams leidziama tvarkyti savo operaci-
jas net ir apdorojus mokéjimg, pvz., atsaukti operacija ar pakeisti mokéji-
mo kaing. Pakeitimai gali bati atlikti po sandorio per nustatyta laikotarpj.

2 Kas yra ,Fiat“ pinigai/ ,,Fiat* valiuta?, seychellesartprojects.org, Zitréta 2022 m.

kovo 12 d., https://It.seychellesartprojects.org/1920-fiat-money.
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Jie gali apimti operacijas, kurios perduodamos naudojant mokéjimo me-
chanizmus, pvz., ,PayPal®, ,PayTM? ,Interac®, kredito kortele ir pan.

Elektroniniy pinigy ypatybés. Kaip ir fiziné popieriné valiuta, elek-
troniniai pinigai turi ypatingy ir reik§mingy funkcijy:

1. Vertés saugojimas: kaip ir fiziné valiuta, elektroniniai pinigai taip
pat yra vertés saugykla; vienintelis skirtumas yra tas, kad naudojant elek-
troninius pinigus verté saugoma elektroniniu biidu, nebent fiziskai i§ima-
ma.

2. Keitimo priemoné: elektroniniai pinigai yra mainy priemonsé, t. y.
jais atsiskaitoma uz prekés pirkimg arba jsigyjant paslauga.

3. Apskaitos vienetas: kaip ir popieriné valiuta, elektroniniai pinigai
yra bendras prekiy ir (arba) paslaugy, kuriomis perkama, vertés matas.

4. Atidéto mokéjimo standartas: elektroniniai pinigai naudojami kaip
atidéto mokéjimo priemoné, t. y. naudojami kaip priemoné, suteikianti
galimybe kreditg grazinti ateityje’’.

2. Teisinis elektroniniy pinigy reglamentavimas

Europos Sgjungos $aliy pasirinktas skirtingas teisés akty reikalavimy
jgyvendinimo budas sudaro sglygas formuotis skirtingiems elektroniniy
pinigy reguliavimo rezimams'. Lietuvoje teisinis elektroniniy pinigy ir
elektroniniy pinigy jstaigy veiklos reglamentavimas truputj vélavo, ne-
buvo spéjama rengti teisés akty paskui greitai besivystancia technologija,
taciau $iuo metu Lietuvoje yra nubréztos aiskios elektroniniy pinigy ir
elektroniniy pinigy jstaigy reglamentavimo gairés.

Elektroniniy pinigy leidima Lietuvoje reglamentuoja elektroniniy pi-
nigy ir elektroniniy pinigy jstaigy jstatymas’. Jstatyme numatytos tokios
pagrindinés nuostatos:

1. Elektroniniai pinigai - elektroniniy pinigy leidéjy (jiems gavus pini-
giniy lésy is fiziniy arba juridiniy asmeny) j apyvartg isleidziama piniginé
verté, isreiksta kaip reikalavimas jos leidéjui, atitinkanti Siuos pozymius:

13 Electronic Money*“, corporatefinanceinstitute.com, zitiréta 2022 m. kovo 13 d.,

https://corporatefinanceinstitute.com/resources/knowledge/finance/electronic-mo-
ney/.

Laurinaitis, supra note, 4: 7.

,,Lietuvos Respublikos elektroniniy pinigy ir elektroniniy pinigy jstaigy jstatymas®,
e-tar.lt, zitréta 2022 m. kovo 13 d., https://www.e-tar.It/portal/lIt/legal ActEditions/
TAR.40DFB5151B33?faces-redirect=true.
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+ laikoma elektroninése, jskaitant magnetines, laikmenose;

« skirta mokéjimo operacijoms atlikti;

« priimama asmeny, kurie néra ty elektroniniy pinigy leidéjai.

2. Elektroninius pinigus gali leisti $ie elektroniniy pinigy leidéjai:

+ kredito jstaigos, jskaitant uzsienio valstybiy kredito jstaigy filia-
lus, jsteigtus Lietuvos Respublikoje;

+ elektroniniy pinigy jstaigos, kitos valstybés narés elektroniniy
pinigy jstaigos ir uzsienio valstybiy elektroniniy pinigy jstaigy filialai,
jsteigti Lietuvos Respublikoje;

« pasto pinigy persiuntimo sistemy (Ziro) jstaigos, jstatymy nusta-
tyta tvarka turincios teise¢ leisti elektroninius pinigus;

« Europos centrinis bankas ir valstybiy nariy centriniai bankai, kai
jy vykdoma elektroniniy pinigy leidimo veikla néra susijusi su jy, kaip
pinigy ar valstybés institucijy, funkcijomis;

« valstybiy nariy valstybés, regiony ir savivaldybiy institucijos, kai
jos leidzia elektroninius pinigus, atlikdamos savo funkcijas.

3. Elektroniniy pinigy leidimo ir i$pirkimo sglygos:

o Elektroniniy pinigy leidéjai, gave lésas is fiziniy ar juridiniy asme-
ny, isleidZia elektroninius pinigus nominalia verte.

o Elektroniniy pinigy leidéjai, gave elektroniniy pinigy turétojy pra-
Symg, privalo ispirkti jo turimus elektroninius pinigus nominalia pinigine
verte.

o Detalios elektroniniy pinigy ispirkimo sqlygos ir visos su tuo susiju-
sios papildomo atlygio sumos turi biiti aptartos elektroniniy pinigy leidéjo ir
elektroniniy pinigy turétojo sudarytoje sutartyje. Apie Sios sutarties sqlygas
elektroniniy pinigy turétojas turi biiti informuotas pries jsipareigojant pagal
sutartj ar pasiilymg.

o Uz elektroniniy pinigy ispirkimg papildomas atlygis gali biti ima-
mas, tik tada, kai tai numatyta elektroniniy pinigy leidéjo ir elektroniniy
pinigy turétojo sudarytoje sutartyje ir tik Siais atvejais: iSpirkti elektroninius
pinigus prasoma nepasibaigus sutarties galiojimo terminui; elektroniniy pi-
nigy turétojas nutraukia sutartj pries sutartyje nurodytq jos galiojimo ter-
ming; iSpirkti elektroninius pinigus prasoma praéjus daugiau negu vieniems
metams po to, kai pasibaigia sutarties galiojimo terminas'.

16 Elektroniniy pinigy leidimas®, Mano vyriausybé, zitréta 2022 m. kovo 15 d.,

https://finmin.1rv.1t/1t/veiklos-sritys/finansu-rinku-politika/finansines-paslaugos/
elektroniniu-pinigu-leidimas.
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3. Elektroniniy pinigy jstaigos

»Elektroniniy pinigy jstaigos yra Lietuvos banko licencijuotas rinkos
dalyvis, turintis teise leisti elektroninius pinigus. Elektroniniy pinigy js-
taiga taip pat gali vykdyti pinigy perlaidas, mokéjimo operacijas, grynyjy
pinigy jmokéjimo ir i$émimo paslaugas, tiesioginio debeto ir kredito per-
vedimus. Elektroniniy pinigy jstaiga gali turéti ribotos veiklos licencija,
tokios jstaigos vadovams taikomi $velnesni reikalavimai, néra taikomi
kapitalo ir akcininky tinkamumo reikalavimai, taciau yra taikomi neap-
mokety elektroniniy pinigy vidurkio arba mokéjimo operacijy apyvartos
ribojimai, tokia jstaiga gali veikti tik Lietuvoje. Elektroniniy pinigy jstai-
ga, turinti neribotos veiklos licencija, gali veikti visoje ES teritorijoje, jai
taikomi kapitalo reikalavimai“V”. Siuo metu euro zonoje yra 275 aktyvios
elektroniniy pinigy jstaigos.

4. Elektroniniy pinigy privalumai

Elektroniniai pinigai pasaulio ekonomikai teikia keleta pranasumuy,
kuriy grynieji / popieriniai pinigai negali pasialyti:

Didesnis lankstumas ir patogumas. Sis privalumas susijes su tuo, kad
elektroniniai pinigai leidzia sandorius sudaryti i§ bet kurios pasaulio vie-
tos, bet kuriuo paros metu, vienu mygtuko paspaudimu. Si parinktis eli-
minuoja su fiziniais mokéjimais susijusius pristatymo kastus, laika, varga
ir nuoboduma.

Istoriniai jrasai. Elektroniniy pinigy naudojimas tampa vis popu-
liaresnis, nes juose saugomi skaitmeniniai istoriniai kiekvienos operacijos
jrasai. Tai palengvina mokéjimy atsekima, taip pat padeda sudaryti iSsa-
mias i$laidy ataskaitas, planuoti biudzets, stebéti jplaukas ir pan.

Uzkirstas kelias nesgziningai veiklai. Naudojantis elektroniniais pini-
gais galima gauti iSsamy kiekvienos atliktos operacijos istorinj jrasa, labai
lengva sekti operacijas ir atsekti jas ekonomikoje. Tai padidina sauguma ir
padeda i$vengti nesgziningos veiklos bei aplaidumo.

Momentiniai mokéjimai. Elektroniniy pinigy tikslumas susijes su
zaibo grei¢io mokéjimy sparta, kokios ekonomikoje dar niekada nebu-
vo. Sandoriai atliekami per kelias sekundes vienu mygtuko paspaudimu i$

17 Elektroniniy pinigy jstaigos®, Lietuvos bankas, zitréta 2022 m. kovo 17 d., https://

www.lb.1t/It/el-pinigu-istaigos.
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praktiskai bet kurios pasaulio vietos. Tokiu budu visiskai eliminuojamos
fiziniy mokéjimy problemos, ilgos eilés, laukimo laikas ir kt.

Padidintas saugumas. Elektroniniy pinigy naudojimas zymiai padi-
dina saugumo jausmga. Siekiant i$vengti asmeninés informacijos praradi-
mo, atliekant sandorius internetu, jdiegtos pazangios saugos priemonés,
pvz., autentifikavimas ir prieigos raktas. Siekiant uztikrinti visiska ope-
racijos autentiSkuma, taip pat taikomos grieztos tikrinimo priemonés'®.

5. Elektroniniy pinigy trakumai

Kalbant apie elektroninius pinigus butina paminéti ne tik $ios atsis-
kaitymo formos privalumus, bet ir trakumus. Elektroniniai pinigai susije
su Siais trikumais:

Tam tikros infrastruktiros batinumas. Norint naudoti elektroninius
pinigus, batina turéti tam tikrg infrastruktarg. Daugeliu atveju batina tu-
réti kompiuterj arba nesiojamajj kompiuterj, iSmanujj telefong ir stabily
interneto rys;j.

Galimi saugumo pazeidimai / jsilauzimai. Internete nejmanoma is-
vengti galimy saugumo pazeidimy ir jsilauzimy. [silauzimas gali nutekinti
neskelbting asmenine informacija ir paskatinti suk¢iavimg ir pinigy plo-
vima

Sukdiai internete. Galimas ir $iuo laiku populiaréjantis internetinis
suk¢iavimas. Aferistui tereikia apsimesti tam tikros organizacijos ar ban-
ko atstovu, o vartotojai nesunkiai jtikinami atiduoti savo banko / kortelés
duomenis. Nepaisant didesnio saugumo ir autentifikavimo priemoniy,
skirty kovoti su suk¢iavimu internete, vis tiek reikia bati labai atsargiems®.

Nejautimas to, kiek isleidziama pinigy ilguoju laikotarpiu. Nemaza
dalis Zzmoniy jaucia baime dél to, kad naudodamiesi kredito kortelémis
isleis daugiau pinigy nei kad mokédami grynaisiais. Priezastis ta, kad
zmonés neturi rankose, savo piniginése grynyjy pinigy ir kartais negali
pamatyti, kiek turi pinigy savo kreditinéje korteléje, todél naudodamiesi
kortele nejucia gali isleisti didesnes pinigy sumas nei kad planavo. Batent
dél sios priezasties kai kurie Zzmonés néra linke pereiti prie visisko elektro-
ninio pinigy naudojimo?®.

18 Electronic Money*, supra note, 13.

19 Ibid.
20 Liang, supra note, 10.
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6. Elektroniniy pinigy rasys

Elektroniniy pinigy tipai apima virtualig valiutg ir centrinio banko
elektroninius pinigus ir kriptovaliuty. Elektroniniai pinigai gali bati jra-
$yti j paskirstyta duomeny baze internete, jmonei ar bankui priklausancia
centralizuotg elektronine kompiutering duomeny baze, i skaitmeninius
failus ar net j saugomy vertybiy kortele. Kortelés ir tinkle pagristi elek-
troniniai pinigai turi teisétos mokéjimo priemonés statusg ir yra sukurti
pagal galiojancia centrinio banko iSleidziama nacionaling valiutg. Kity
specifiniy savybiy turi kita elektroniniy pinigy rasis — kriptovaliutos, atsi-
radusios remiantis ,,blockchain® technologija, — paskirstytu skaitmeniniy
operacijy registru®.

»Blockchain® arba ,,Distributed Ledgers“ technologija leidzia varto-
tojams jradyti ir bendrinti bendra sistemos btisenos vaizda paskirstytame
tinkle. Taip atveriamos neribotos tarpusavio vertés perdavimo galimybeés.
Naudojami bendri patikimi registrai kaip nekintamos tiesos $altinis. Pasi-
telkus iSmanigsias sutartis saugiai vykdomi susitarimai. Apskritai, ,,.bloc-
kchain® yra suprantama kaip masina, kuria sukuriamas pasitikéjimas,
skaidrumas, patikimumas, greitis ir efektyvumas atliekant lygiaragius ir
automatizuotus sandorius®.

Daug saliy savo jurisdikcijoje nenusprendé pripazinti kriptovaliuty
teisétomis mokéjimo priemonémis, isskyrus Japonija. Si $alis bloky gran-
ding laiko esamy technologijy alternatyva ir i$ dalies kei¢ia nacionalinius
teisés aktus, leidzianc¢ius naudoti decentralizuotas mokéjimo sistemas.
Apskritai tai galima paaiskinti technologijos naujumu ir menkomis zinio-
mis apie jos praktinio taikymo budus ir pasekmes. Kriptovaliuty emisijos
procesas pagristas sudétingy matematiniy uzdaviniy sprendimu naudo-
jant Sifravimo algoritmus ir nesusijes su pinigy valdzios institucijy vei-
kla. Tokie veiksmai sukuria per daug neapibréztumo atsizvelgiant j tolesnj
$iuolaikiniy pinigy reguliavimo mechanizmy gyvybinguma®. Nepaisant
to, kriptovaliutos kaip mokéjimo priemonés taikymo praktika vyksta vir-
tualiose bendruomeneése ir tinklo grupése tik abipusiu $aliy susitarimu.
Siai dienai populiariausios kriptovaliutos yra ,,Bitcoin®, ,,Ethereum®, ,,Re-
eple“ ir ,Litecoin®

Kriptovaliuty augimo perspektyvy galima jzvelgti pleciant nacio-

21 Pshenichnikov, supra note, 9: 4.

Meunier, supra note, 8.
Pshenichnikov, supra note, 9: 4.
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naline ,,blockchain® technologijy panaudojimo praktika nuosavybés tei-
siy registravimu ir perkélimu j materialines ir nematerialines vertybes.
Igyvendinus §j scenarijy kriptovaliuta taps tinkamiausia priemone tokioms
funkcijoms kaip apskaitos vienetas ir keitimo priemoné. Siuo metu banky
institucijy susidoméjimas ,,blockchain® technologija ir kriptovaliutomis
auga. Nacionaliniy kriptovaliuty karimo perspektyvomis susidoméjo
daugelio $aliy centriniai bankai. Didziausi JAV, Vakary Europos ir Azi-
jos bankai domisi ,,blockchain® technologijos panaudojimo galimybémis
tarpbankiniams atsiskaitymams tiek nacionaliniu, tiek tarpvalstybiniu ly-
giu*. Galima teigti, kad banky iniciatyva sukurtos kriptovaliutos uzims
vietg tarpbankiniy atsiskaitymy sistemoje regioniniu ir tarptautiniu lygiu.

7. Elektroniniy pinigy ateities perspektyvos

Elektroniniy pinigy technologijos nuolatos yra tobulinamos, taciau
tada, kai bus pasiektas galutinis tobulinimo etapas, atsiras galimybé nau-
dotis valiuta, kuri bus naudojama daug placiau. Pirmiausia kyla klausi-
mas, kas turéty tai jgyvendinti. Yra dvi alternatyvos: privacios skaitmeni-
nés valiutos (pvz., ,Bitcoin®, ,Ethereum®) arba skaitmeniné valiuta, kuriai
suteikiama centrinio banko garantija. Privacios skaitmeninés valiutos gali
atrodyti patrauklus pasirinkimas, taciau jos kencia nuo tam tikry apribo-
jimy, dél kuriy sunku sékmingai iSplésti jy naudojima. Priesingai, insti-
tuciniai mechanizmai, kuriais naudojasi centriniai bankai finansy siste-
moje, gali padaryti jy jgyvendinima veiksmingesnj*. Dél savo reputacijos
ir patikimumo centriniai bankai gali uztikrinti, kad skaitmeniné valiuta
su centrinio banko garantija tapty teiséta mokéjimo priemone ir sukurty
pasitikéjimo atmosferg, kad ji buty suvokiama kaip patikimas ir saugus
turtas. Be to, centrinis bankas turi daug daugiau istekliy, daugiau infor-
macijos ir techniniy galimybiy, kad galéty bet kuriuo metu jgyvendinti
tinkama pinigy politikg ir i$saugoti skaitmeninés valiutos kaip apskaitos
vieneto stabiluma, taip i$vengiant staigiy jos kainos svyravimy.

Galiausiai butina pridurti, kad galima ekonomikos priklausomybé
nuo centrinio banko gali bati ypa¢ ryski recesijos metu, nes butent eko-
nominés krizés laikotarpiais asmenys ir jmonés yra linke labiau vengti
rizikos. Dél to jie tikrai konvertuoty daugiau savo turto i§ mazmeniniy

2 Ibid.
3 Arenas, supra note. 7.
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banko indéliy j skaitmening valiutg su centrinio banko garantija, o tai ga-
léty sukelti finansinio nestabilumo epizody*. Apibendrinant galima ma-
nyti, kad yra galimybé, kad centriniai bankai ateityje vis dél to nuspres
isleisti savo skaitmenine valiutg placiajai auditorijai ir visa tai virs realybe,
o ne svajonémis. Technologijy plétra ver¢ia bankus permastyti dabartine
sistemg. Per ateinancius kelerius metus pagrindiniai centriniai bankai ir
finansy jstaigos galutinai i$siaiskins $iy valiuty privalumus ir trakumus,
todél svarbu atidziai stebéti Sioje srityje vykstancius pokycius.

ISvados

Neabejojama, kad elektroniniai pinigai yra ateities valiuta, ta¢iau tol,
kol tai jvyks, praeis dar nemazai laiko. Norint pereiti prie visi$ko elektro-
niniy pinigy vyravimo rinkoje vis dar reikia atlikti nemazai darby. Elek-
troniniai pinigai turi dideliy pranasumy, palyginti su grynaisiais, tac¢iau
turi ir trikumy. Daugelio $aliy centriniai bankai yra susiriipine dél elek-
troniniy pinigy plétros, ypa¢ dél nekontroliuojamy elektroniniy pinigy
isleidimo ir dél pazeidimy rizikos. Europos Sgjunga kol kas nesiruosia
visiskai atsisakyti grynyjy pinigy. Pirmoji $alis, kuri planuoja pereiti vien
tik prie elektroninés valiutos, yra Norvegija. Vis délto peréjimas vien tik
prie elektroniniy pinigy $iuolaikinio pasaulio kontekste buty rizikingas
sprendimas. Siuo metu vykstant karui Ukrainoje grynieji pinigai yra svar-
bus kaip niekada. Kai kuriose $alies vietose néra elektros energijos, to-
dél ne visur yra galimybé naudotis elektroniniais pinigais. ISnagrinéjus
elektroniniy pinigy privalumus galima teigti, kad jie yra pranasesni uz
grynuosius pinigus, ta¢iau pasaulyje atsiranda jvairiausiy force majeure si-
tuacijy, dél kuriy visiskas grynyjy pinigy likvidavimas, manytina, niekada
nebus jmanomas.

% Ibid.
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Summary. This scientific article examines the origins of electron-
ic money and the relationship between electronic money and cash. The
classification of electronic money and its features are analyzed in detail.
The legal regulation of electronic money in Lithuania is discussed. The
advantages and disadvantages of different types of electronic money are
emphasized; virtual currency, electronic central bank money, and cryp-
tocurrency are discussed; and the most popular cryptocurrencies to date
are outlined. Much attention is paid to the review of the future prospects
of electronic money, and the possibilities of using electronic money in the
context of the modern world are singled out.
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KRIPTOVALIUTOS TEISINIO REGULIAVIMO
GALIMYBES
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Santrauka. Straipsnyje nagrinéjamas dabartinis kriptovaliuty teis-
inis reguliavimas uzsienio Salyse, ES ir Lietuvoje. Straipsnio tikslas - ly-
ginant jvairiy jurisdikcijy patirt] jvertinti kriptovaliuty teisinio reguliavi-
mo galimybes Lietuvoje. Zinoma, kad kriptovaliuty populiarumas auga,
o kartu auga ir jy skaicius. Tai kelia naujy is$ukiy valdzios institucijoms,
susidurian¢ioms su naujomis problemomis: didéjanc¢iu nusikalstamy
grupuociy ar teroristiniy organizacijy finansavimu, apgaudinéjimu,
sukc¢iavimu ir pinigy plovimo atvejy kiekiu. Kai kuriais atvejais $alys
uzdraudzia kriptovaliutas dél savo paciy saugumo priezasciy, taciau tai
taip pat gali buti vertinama kaip baimé prarasti savo pilie¢iy ir finansy
kontrole. Kai kurios valstybés mégina sureguliuoti $ig naujove ir i$ karto
jdiegti ja j kasdienj gyvenima, tiesa, ne visada sékmingai. IS esmés dél
$ios priezasties dauguma $aliy, jskaitant visa ES, eina létesniu ir saugesniu
keliu. ES jau turi keletg direktyvy, skirty kovai su nusikalstamumu nau-
dojant kriptovaliutas, o ESTT nusprendé, kad kriptovaliuta neapmokes-
tinama PVM.

Reik$miniai Zodziai: kriptovaliuta, bitkoinai, ,blockchain“ tech-
nologija, kriptovaliuty reguliavimo privalumai ir trakumai, kriptovaliuty
reguliavimo tendencijos visame pasaulyje, ES ir Lietuvoje.
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Ivadas

Pagrindinis $io straipsnio tikslas yra jvertinti kriptovaliutos teisinio
reguliavimo galimybes Lietuvoje lyginant skirtingy valstybiy patirtj. Sios
temos aktualumas yra grindziamas vis gausesniu kriptovaliutos susido-
méjimu ir disponavimu ja, nuolat iskylanciu klausimu dél jos teisinio re-
guliavimo butinybés ir galimy problemy bei tokiy tyrimy trakumu.

»Virtuali kriptovaliuta — nereglamentuoti skaitmeniniai pinigai, kuriuos
galima naudoti kaip atsiskaitymo priemone ir kuriuos j apyvarty isleidzia ne
centrinis $alies bankas . Bene kiekvienas asmuo, kuris bent minimaliai do-
misi $iuolaikinémis technologijomis, yra girdéjes apie bitcoin kriptovaliuta.
Bitent Siame darbe bus remiamasi $ia pasaulyje populiariausia kriptovaliuta
kaip pavyzdziu. Bitkoinas - fizinio pavidalo neturinti, decentralizuota ir ne-
priklausoma kriptovaliuta, kurios vertés niekas nepalaiko ir ji visiskai priklau-
so vien tik nuo jos paklausos, tai lemia bitkoino vertés nestabilumo faktoriy.
Jos veikimas yra pagristas vieSo ir privataus rakto kriptografija ir P2P tech-
nologija* (tiesioginé asmeny tarpusavio sgveika be jokio trecio asmens jsiki-
$imo). Nors kai kurios jmonés ar privatiis asmenys yra linke priimti bitkoina
kaip tinkamg atsiskaitymo priemone, tai vis dar néra placiai priimtina masy
visuomenéje’. Tam yra ganétinai daug priezasciy: tai ir baimé prarasti pradine
bitkoino verte, ir nerimas pamirsti uzifruotos piniginés slaptazodj, arba pa-
mesti neuzifruotg jos rakta* ir pan. Nuosekliai augantis jvairiy kriptovaliuty
populiarumas rodo didéjancia pinigy skaitmenizacijos reik§me, bet tuo paciu
metu atsirado kriptovaliutos reglamentavimo stokos problema, ypac egzis-
tuojant skirtingiems pozitiriams j j3°. Vadinasi, yra svarbu apzvelgti kripto-
valiutos teisinio reguliavimo galimybes Lietuvoje ir aptarti to (ne)bitinuma.

Vartotojy konsultavimo, asmeny aptarnavimo ir komunikacijos skyrius, ,,Bitkoinai:

ka svarbu zinoti apie $ig virtualig kriptovaliuta?*, VVTAT, zitiréta 2022 m. kovo 19

d., https://www.vvtat.lt/naujienos-ir-pranesimai-ziniasklaidai/377/bitkoinai-ka-svar-

bu-zinoti-apie-sia-virtualia-kriptovaliuta: 100.

,,Bitkoiny technologija“, Esaugumas, zitréta 2022 m. kovo 19 d., https://www.esau-

gumas.lt/articles/bitkoinu-technologija.

3 Kas yra bitkoinas?“, Europos centrinis bankas, zitréta 2022 m. kovo 19 d., https://
www.ecb.europa.eu/ecb/educational/explainers/tell-me/html/what-is-bitcoin.lt.html

+ Ibid.

Ieva Turskyté ir Alfreda Sapkauskiené, ,,Europos Sajungos kriptovaliuty reguliaci-

nés politikos vertinimas*, Buhalterinés apskaitos teorija ir praktika 23, 3 (2021): 5,

https://epublications.vu.lt/object/elaba:89455968/89455968.pdf.
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1. Kriptovaliuta ir jos saveika su teise

Bitkoinas i$vydo pasaulj dar 2009 m., taciau plac¢iau visuomené su-
sidoméjo vos po keleriy mety, o kartu tai tapo aktualu ir valdzios ins-
titucijoms — nepriklausoma valiuta tapo nauju i$$ukiu teisine prasme®.
Visuomenéje vis dazniau iSgirstame klausima: ar kriptovaliutas galima
laikyti pinigais (valiuta)? Remiantis Lietuviy kalbos zodynu’, valiuta yra
»kurios nors Salies piniginis vienetas“ arba ,,uzsienio Saliy depozitiniai pi-
nigai, piniginiai Zenklai“ ir pan. Kitaip tariant, kriptovaliutos netenkina
esmineés valiutos (pinigy) reikSmés salygos — priklausymas valstybei. Va-
liutos tikslai yra trys - tarnauti kaip mainy, vertés ir apskaitos vienetas®.
Bitkoinas savo anonimiskumu, staigiu vertés kilimu ir inovatyvumu pri-
traukia vis daugiau naujy investuotojy. Ypac¢ Vakary valstybése bitkoinas
ir kitos kriptovaliutos yra viena populiariausiy investicijy krypciy. 2020
m. egzistavo daugiau nei 5100 kriptovaliuty rasiy, kuriy rinkos kapita-
lizacija virsijo 250 mlrd. JAV doleriy, o 2021 m. bendra rinkos kapitali-
zacija sieké net 1680 mlrd. JAV doleriy’. Didziausia vert¢ sudaro bitent
bitkoinas. Atsiskaitymas bitkoinu vis dazniau laikomas jprasta alternaty-
va popieriniams pinigams ar mokéjimui kortele. Pvz., vezimo kompanija
,Uber* Argentinoje ir Sveicarijos nacionaliné gelezinkeliy ir programinés
jrangos svetainé ,,Steam“ naudoja kriptovaliuta kaip priimting atsiskaity-
mo biidg". Sie faktai i$ esmés patvirtina du i$ trijy valiutos keliamy tiks-
ly - buvimg mainy ir vertés apskaitos vienetu, taciau visy trijy teoriskai
reikiamy salygy pripazinti bitkoinus pinigais neispildo.

Bitkoinas i§ esmés susiduria su trimis teisinio reguliavimo issukiais:
saskaitos saugumu, mokesciais ir kriptovaliutos naudojimu neteisétais ar
nusikalstamais tikslais. Visos $ios problemos i§ esmés kyla dél anonimis-
kumo. Siandien finansinés institucijos gali identifikuoti piniginio turto
kiekj, savininkus, nustatyti jy kilmés $altinj. Nors tai ir kelia susiriipinima
deél privatumo, taciau tai padeda kovoti su korupcija ir nusikalstamumu'".

¢ Ibid, 7.

7 Valiuta reik§mé*, Lietuviuzodynas.lt, Zitiréta 2022 m. kovo 19 d., https://www.lietu-
viuzodynas.lt/terminai/Valiuta.

Jaroslavo Miliunec, ,,Kriptovaliutos: teisinis statusas bei reglamentavimo proble-
mos‘ (magistro baigiamasis darbas, Vilniaus universitetas, 2019), 18, https://epubli-
cations.vu.lt/object/elaba:69379920/69379920.pdf.

Turskyté, supra note, 5: 8.

10 Ibid, 7.

" William Wu, ,,Why Bitcoin Is Not a Viable Currency Option®, Knowledge@Wharton
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Bitkoinas, kita vertus, turi savo tamsigja puse — $ig kriptovaliutg jau ilga
laikg globaliai naudoja teroristinés ir organizuotos nusikalstamos gru-
puotés, pvz., parduodamos ginklus, narkotikus ar net Zzmones internetu
juodojoje rinkoje. Bitkoinas taip pat yra puikus jrankis $antazui, reketui
ar siekiui gauti i$pirka kibernetiniuose karuose'. Pvz., 2017 m. jsilauzéliai
taikési | Ukrainos ligonine ir uzblokave jos kompiuterius reikalavo per-
vesti tam tikrg kiekj bitkoiny uz ligoninés kompiuteriy atrakinima. Krip-
tovaliutos dél (beveik) visisko anonimiskumo ir labai paprasto pervedimo
proceso daznai naudojamos finansiniams nusikaltimams, pinigams plau-
ti. 2019 duomenimis' mazdaug pusé pervedimy naudojant bitkoinus yra
atliekami nelegaliais ar kriminaliniais tikslais. Nors beveik absoliutus ano-
nimiskumas ir maskuoja nusikaltélius, taip pat vyrauja pozicija, kad vie-
$as ,,blockchain® (liet. bloky grandiné) (skaitmeninio mokéjimy sgraso)
pobudis tam tikrais atvejais i$ tikryjy palengvina teisésaugos darbg aptin-
kant nelegalig veiklg. Stebédama pavedimus i$§ kompiuteriy j ,blockchain®
teisésauga gali susieti individualias transakcijas su siuntéjo IP adresu. Tei-
sésauga naudoja jvairias strategijas siekdama aptikti nelegalig veiklg inter-
nete: pradedant kibernetiniu stebéjimu ir baigiant teismo ekspertizémis.
Galima neabejoti, kad augantis bitkoino populiarumas gali neisvengiamai
lemti didéjantj anonimiskumo panaikinimo technologijy rinkos prover-
zj. Tai padidins naudotojy, atliekanciy operacijas per ,,blockchain®, skai-
drumg ir mazins teisés pazeidimy. Tac¢iau siekdami atremti §j spaudima
kriptovaliuty suteikiamo anonimiskumo $alininkai aktyviai vysto naujas
kriptovaliutas, kurios meta i§§ukj teisésaugos aptikimo metodams .
Taciau yra valstybiy, kurios yra itin priesiskos kriptovaliutai. Pavyz-
dziui, Egipte kriptovaliutos komercinis naudojimas 2018 m. buvo pri-
pazintas ,haram®, kitaip tariant, uzdraustas Islamo teisés dél to, kad gali
pakenkti nacionaliniam saugumui ir centrinéms finansy sistemoms, taip
pat gali biiti naudojama terorizmui ir teroristinei veiklai finansuoti. Sis

(2018): 4, https://kw.wharton.upenn.edu/kwfellows/files/2018/06/2018-08-30-Bit-
coin-Student-Series.pdf.

2 Ibid, 7.

13 Sean Foley, Jonathan R. Karlsen ir Talis J. Putnins, ,,Sex, drugs, and bitcoin: How
much illegal activity is financed through cryptocurrencies?* The Review of Financial
Studies 32, 5 (2019): 38, https://deliverypdf.ssrn.com/delivery.php? ID=5040310051
2010602312508708112306119016062042032042036011083023094028064070070
0771241181190190360581210331210010890670840971270280720940510810281
2308908406500911220850540100721090901220660151231101200990961260640
94126117031105064119127087010095115106pdf& INDEX=TRUE
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draudimas (religinis dekretas) yra teisiné nuomoné, t. y. jis yra nepriva-
lomas. 2020 m. Egipto parlamentas priémé Centrinio banko jstatymo
projekta, skirta uzdrausti ,kasti, prekiauti ar reklamuoti kriptovaliutas
be licencijos'. Banglade$o pozitiris j kriptovaliutg taip pat ilgg laika buvo
priesiskas, valdzia jg laiké nelegalia, pilieciai buvo raginami susilaikyti
nuo visy rasiy operacijy atlikimo su kriptovaliutomis, kad buty i$vengta
finansinés ir teisinés zalos. Tac¢iau 2020 m. Bangladeso valdzia paskelbé
nacionaline ,,blockchain® strategija, kuri leis $aliai palaipsniui placiai eks-
ploatuoti ,,blockchain® technologija e. valdziai sustiprinti'.

Teroristiné valstybé Rusija 2020 m. kriptovaliutg priskyré apmokes-
tinamam turtui, bet taip pat uzdraudé Rusijos valstybés tarnautojams tu-
réti bet kokj kriptovaliutos turtg'®, o 2022 m. pradzioje FSB sieké (tiesa,
nesékmingai) visi$kai uzdrausti kriptovaliuta dél opozicijos ir nepriklau-
somos ziniasklaidos finansavimo'” siekdama kontroliuoti propagandinius
kanalus ir zodzio laisve. Kinijoje, be kita ko, 2021 m. jsigaliojo draudimas
finansinéms institucijoms ir mokéjimo jmonéms teikti paslaugas, susiju-
sias su kriptovaliuty transakcijomis. Toks draudimas jsigaliojo po to, kai
Kinijos pilie¢iai, negalédami i$ Salies su savimi i$vezti daugiau vietinés
valiutos nei numatyta jstatyme, tam pasitelké bitkoing. Kinija, ,,skelbian-
ti karg”“ kriptovaliutai, nurodo, kad taip ji siekia didinti investavimg j vi-
daus rinka, kovoti su nusikalstamumu ir sumazinti energijos sanaudas,
kuriy atsiranda ,,kasant“ kriptovaliutg ir trukdo pasiekti numatytus tiks-
lus aplinkosaugos srityje'®. Tac¢iau Kinija (kaip ir Rusija), akcentuojant jos
norg valdyti visuomene ir riboti Zzmoniy laisves'’, neturéty bati pavyzdys

,Egypt and Cryptocurrency®, Freemanlaw, zitréta 2022 m. kovo 19 d., https:/free-
manlaw.com/cryptocurrency/egypt/.

5 Ibid.

Chloe Orji, ,,Bitcoin ban: These are the countries where crypto is restricted or ille-
gal“, Euronews, 2022 m. sausio 11 d., https://www.euronews.com/next/2022/01/11/
bitcoin-ban-these-are-the-countries-where-crypto-is-restricted-or-illegal2.

Evgenia Pismennaya ir Andrey Biryukov, ,,Bank of Russia Seeks to Outlaw Crypto
Mining, Trading®, Bloomberg, 2022 m. sausio 22 d., https://www.bloomberg.com/
news/articles/2022-01-20/russia-s-fsb-tells-nabiullina-to-ban-crypto-to-defund-op-
position.

Alun John, Samuel Shen ir Tom Wilson, ,,China’s top regulators ban crypto trading
and mining, sending bitcoin tumbling*, Reuters, 2021 m. rugséjo 24 d., https://www.
reuters.com/world/china/china-central-bank-vows-crackdown-cryptocurrency-tra-
ding-2021-09-24/.

Karen Li Xan Wong ir Amy Shields Dobson, ,,We’re just data: Exploring China’s
social credit system in relation to digital platform ratings cultures in Westernised
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demokratiskai visuomenei, taip pat ir Lietuvai.

Taip pat pasaulj i$vysta ir vis daugiau bandymy visiskai jteisinti
kriptovaliutas, taciau tik laikas parodys, ar toks modelis atne$ naudos.
2021 m. rugséjj El Salvadoras tapo pirmaja valstybe, pripazinusia bitkoing
teiséta mokéjimo priemone. Nuo tada bitkoino verté zenkliai smuko, o
verslas praranda pinigus, nes yra jpareigotas priimti $ig kriptovaliutg kaip
apmokeéjima. Nors didzioji dauguma pilieciy turi valdzios isleistg bitkoi-
no pinigine, 86 % verslininky teigia, kad niekada neatliko apmokeéjimo
bitkoino kriptovaliuta. Sis gana silpnos ekonomikos valstybés projektas
kol kas, atrodo, nepasiteisino ir vietinei valdziai yra daromas spaudimas
atSaukti bitkoing kaip teisétos mokéjimo priemonés statusa®. 2021 m.
antrojoje puséje JAV Delavero valstija priémé jstatymga, kuriame j turto
savoka patenka ir kriptovaliuta®. Pastebima, kad Delaveras buvo bendrai
pirmasis pasaulyje, jvedes kokj nors teisinj kriptovaliutos reguliavima, ir
jau 2014 m. asmenims buvo suteikiama teisé jgyti skaitmeninj turta po jy
$eimos nariy mirties ar nejgalumo atvejo*.

Kriptovaliuta taip pat tapo is$sigelbéjimu Ukrainai. Prasidéjus Rusijos
invazijai { Ukraing ji sulauké didziulés paramos kariuomenei kriptovaliu-
ta. 2022 m. kovo 16 d. Ukrainos prezidentas V. Zelenskis pasirasé jstaty-
ma, kuris leidzia bankams atidaryti sgskaitas kriptovaliuty jmonéms, o
Ukrainos nacionalinj bankg, Nacionaling vertybiniy popieriy ir Vertybi-
niy popieriy rinkos komisijg paskyreé $io sektoriaus finansy priezitiros ins-
titucijomis. Kriptovaliuty birzos ir jmonés, kurios tvarko virtualyjj turta,
turés registruotis valstybiniu lygiu, o pilie¢iy turimos kriptovaliutos bus
saugomos tokia pacia teisine galia, kaip ir Ukrainos valiuta grivina®.

democracies®, Global Media and China 4, 2 (2019): 228, https://journals.sagepub.
com/doi/pdf/10.1177/2059436419856090.

Anna-Cat Brigida ir Leo Schwartz, ,,Six months in, El Salvador’s bitcoin gamble is
crumbling®, Rest of World, 2022 m. kovo 15 d., https://restofworld.org/2022/el-sal-
vador-bitcoin/.

Jonathan Feldman, Alla Raykin ir Jeremy Gove, ,,Delaware Unclaimed Property Act
applies to cryptocurrency®, Salt Shaker, 2021 m. liepos 6 d., https://www.statean-
dlocaltax.com/digital-economy/delaware-unclaimed-property-act-applies-to-cryp-
tocurrency/#:~:text=0n%20June%2030%2C%202021%2C%20Delaware’s,0{%20
Delaware’s%20unclaimed%20property%20law.

»Pasaulyje pradedamas bitkoiny teisinis reguliavimas®, Technologijos.lt, 2014 m.
rugséjo 10 d., http://www.technologijos.lt/n/technologijos/it/S-42665/straipsnis/Pa-
saulyje-pradedamas-bitkoinu-teisinis-reguliavimas.

Ministry of Digital Transformation of Ukraine, ,,Ukraine has legalized the crypto-
currencies sector - President has signed a law*, State sites of Ukraine, 2022 m. kovo
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Nors, kaip ir buvo minéta, kriptovaliutos teisinis reguliavimas dar tik
vystosi, galima apibendrinti nemazai uzfiksuotos uzsienio valstybiy patir-
ties ir galbiit integruoti tam tikrus aspektus j Lietuvos teising sistemg arba
zinoti, ko reikéty vengti.

3. ES ir Lietuvos santykis su kriptovaliuta

Didéjant kriptovaliuty populiarumui Europos valstybiy vyriausy-
bés taip pat émé aktyviai svarstyti kriptovaliuty reguliacijos klausimg.
Taciau visada islieka nuomoné, vercianti susimastyti, ar teisiné interven-
cija j kriptovaliutg apskritai yra pageidaujama. Pavyzdziui, kaimyninése
Europos salyse - Turkijoje, Kosove ir Siaurés Makedonijoje, kurios kada
nors galbut irgi taps ES narémis, kriptovaliutos yra visiskai uzdraustos*.
Dabartinis kriptovaliutos teisinis reguliavimas ES, kita vertus, yra labai
ribotas, bet nesiejamas su draudimais. Pagal ES teise kriptovaliutos ne-
priskiriamos valiutai, joms néra taikomi mokéjimo paslaugy jstatymai.
2015 m. Europos Sgjungos Teisingumo Teismas (ESTT) nusprendé, kad
tradicinés valiutos keitimas j kriptovaliutg turéty bati neapmokestinamas
PVM mokesciu, tai taip pat taikoma ir e. piniginéms, kurios savo paslau-
gas teikia nemokamai. Atleidimas nuo PVM netaikomas atsiskaitant bit-
koino kriptovaliuta uz prekes ar paslaugas®. Remiantis ESTT sprendimu
byloje C-264/14%, pats bitkoinas néra nei materiali preké, nei mokeéjimas
ar pervedimas, saskaita ar investiciniai vertybiniai popieriai. Bitkoinai
pripazjstami privaciais pinigais, su galimybe juos naudoti Saliy susitari-
mu. Kriptovaliuty keityklos regioniniu lygmeniu $iuo metu taip pat yra
nereguliuojamos. Kai kuriose valstybése narése (Vokietija, Prancizija, Ita-

16 d., https://www.kmu.gov.ua/en/news/ukrayina-legalizuvala-kriptosektor-prezi-
dent-pidpisav-profilnij-zakon.

Orji, supra note, 22.

3 ,CIEU Case C-264/14 Hedqvist: Bitcoin“, CIRCABC, ziuréta 2022 m. kovo 19
d., https://circabe.europa.cu/sd/a/add54a49-9991-45ac-aac5-1¢260b136¢9¢/892%20
-%20CJEU%20Case%20C-264-14%20Hedqvist%20-%20Bitcoin.pdf.

~PraSymas priimti prejudicinj sprendima — Pridétinés vertés mokesc¢io (PVM) bendra
sistema — Direktyva 2006/112/EB — 2 straipsnio 1 dalies ¢ punktas ir 135 straipsnio 1
dalies d—f punktai — Paslaugy teikimas uz atlygj — Virtualiosios valiutos bitkoino kei-
timo | tradicines valiutas sandoriai — Neapmokestinimas*, CURIA, zitiréta 2022 m.
kovo 19 d., https://curia.europa.eu/juris/document/document.jsf;jsessionid=6C3CA-
14BA075ECD86B72650E6CB370722text=&docid=170305&pagelndex=0&do-
clang=LT&mode=Ist&dir=&occ=first&part=1&cid=6633527.
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lija) keityklos turi uzsiregistruoti atitinkamose reguliavimo institucijose.
Siy reguliuotojy suteikiami jgaliojimai ir licencijos gali keistis pasais, o tai
leidzia jiems veikti pagal vieng rezimg visame bloke.

Lietuva kriptovaliuty keitykly taip pat nereguliuoja, kriptovaliutai
netaikomos oficialios valiutos taisyklés, kriptovaliuta tiesiog islieka kaip
alternatyva jprastiems pinigams, pvz., buitiniuose santykiuose. Valstybé,
kaip apibrézta CK 1.100 str., pinigais laiko Lietuvos banko isleidziamus
banknotus, monetas ir 1ésas saskaitose, kity valstybiy isleidziamus banko
bilietus, valstybés izdo bilietus, monetas ir lésas sgskaitose. Prievolés, pa-
gal CK 6.36 str., taip pat turi bati iSreiSkiamos ir apmokamos valiuta, kuri
pagal galiojancius jstatymus yra teiséta atsiskaitymo priemoné Lietuvos
Respublikoje. Tiesa, jeigu ESTT nuspresty prilyginti kriptovaliutg tradi-
cinei valiutai, iskilty tam tikry problemy, pvz., delsiant vykdyti prievoles,
susijusias su bitkoinu, turéty kauptis paltkanos, taip pat bitkoiny ,kasi-
mas”“ grei¢iausiai buty tapatus pinigy padirbinéjimui, kadangi BK 213 str.
1 d. numato baudziamajg atsakomybe uz butent oficialiai patvirtinty pi-
nigy gaminima.

2020 m. Europos Sgjungoje jsigaliojo Europos Parlamento ir Tary-
bos direktyva Nr. 2018/843%, kuria kriptovaliutos keitimas patenka j ES
teisés akty, kovojanciy su pinigy plovimu, jurisdikcija. Tai jpareigojo nu-
rodytus subjektus imtis priemoniy patiems nustatyti pinigy plovimo ar
teroristiniy organizacijy finansavimo atvejus. Taciau reikéty pabrézti, kad
»kriptovaliuty paslaugos tarpininkai atleidziami nuo atsakomybés nusta-
tyti nelegalios veiklos atvejus, tad teroristiniy grupiy atsiskaitymai krip-
tovaliutomis po $ios direktyvos paskelbimo nebuvo iki galo apriboti“?®. Si
direktyva yra sukoncentruota j sauguma, tac¢iau vargu ar praktikoje ji bent
kazkiek pasiteisino dél savo siauro masto ir pavirsutiniSkumo, kadangi
teismy praktikos siuo klausimu rasti nepavyko. Direktyva Nr. 2018/1673*
taip pat palieté kriptovaliuty mainus. Pagal §ig direktyva atsakomybé uz
pinigy plovimo nusikaltimus taikoma ir juridiniams, ir fiziniams asme-
nims, vadinasi, kad kriptovaliuty piniginiy paslaugy tiekéjai ir kriptova-

27 Europos Parlamento ir Tarybos direktyva (ES) 2018/843“, EUR-Lex, zitréta

2022 m. kovo 19 d., https://eur-lex.europa.cu/legal-content/LT/TXT/PDF/?uri=-

CELEX:32018L0843&from=EN.

Turskyte, supra note, 5: 12.

»  _Europos Parlamento ir Tarybos direktyva (ES) 2018/1673%, EUR-Lex, zitréta
2022 m. kovo 19 d., https://eur-lex.europa.eu/legal-content/LT/TXT/PDF/?uri=-
CELEX:32018L1673&from=EN.
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liuty keitykly atsakingi asmenys turi itin atidziai priziaréti savo vidines
pinigy plovimo kontrolés priemones®.

2022 m. sausj Europos vertybiniy popieriy ir rinky institucijos pir-
mininko pavaduotojas paragino ES uzdrausti kriptovaliutos kasimg pasi-
telkiant ,,proof of work® metoda. Vietoje jo pasitlé naudoti modelj ,,proof
of stake*’'. Pirmasis buidas reikalauja itin daug energijos sagnaudy, kadangi
taikant §j buda kompiuteriais yra sprendziami sudétingi algoritmai. Kuo
daugiau kompiuteriy, tuo greitesnis procesas. ,,Proof of stake” $iy algo-
ritmy nesprendzia, $iuo atveju transakcijos patvirtinamos parenkant ,,ti-
krintojus“ proporcingai jy turimam atitinkamos kriptovaliutos kiekiui.
Sialymo drausti ,,proof of work® modelj pagrindas yra gana paprastas —
taip laikomasi aplinkosaugos strategijos tiksly.

Tinkamas teisinis reguliavimas rinkai nesuteikty stabilumo. Zemes-
nis spekuliacijos lygis neabejotinai pakelty investuotojy pasitikéjima sa-
vimi, tai greiciausiai pritraukty daugiau ilgalaikiy investuotojy, kurie iki
$iol nesusigundé kriptovaliuty rinka. Teisinis reguliavimas taip pat turé-
ty taikytis j investuotojy apsaugg ir saugesne kriptovaliutos ekosistema,
kadangi Siuo metu jg galima prilyginti ,laukiniams vakarams“: teisinio
reguliavimo trikumas atvéré duris placiai paplitusiam suké¢iavimui, apga-
vystéms ir rinkos manipuliavimui - néra jokiy esminiy standarty, kurie
vyrauja kitose rinkose®.

ISvados

Virtualus pasaulis yra sudétingas ir visuomenei vis labiau pasineriant
i ji yra itin svarbu, kad buty priimtas tinkamas sprendimas dél teisinio
kriptovaliutos reguliavimo. Kriptovaliutos buvo sukurtos veikti uz teisés
riby, todél $i uzduotis valdzios institucijoms yra kur kas sudétingesné nei

30

,,Cryptocurrency Regulations Around The World“, Comply Advantage, 2022 m.
kovo 10 d., https://complyadvantage.com/insights/cryptocurrency-regulations-aro-
und-world/.

31 Craig Peters, ,,FirstFT: EU Should Ban Energy-Intensive Mode Of Crypto Mi-
ning, Regulator Says“, Vigourtimes, 2022 m. sausio 19 d., https://vigourtimes.com/
firstft-eu-should-ban-energy-intensive-mode-of-crypto-mining-regulator-says/.
Alex Gailey, ,,Why Cryptocurrency Regulation Is Actually ‘A Good Thing’ for In-
vestors, According to These Experts, NextAdvisor, 2022 m. kovo 7 d., https://time.
com/nextadvisor/investing/cryptocurrency/why-crypto-regulation-is-good-for-in-
vestors/.
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atrodo. Akcentuojant svarbg teisiskai reguliuoti kriptovaliutg akivaizdu,
kad ji yra populiariausia valiuta tarp nusikaltéliy, ypac¢ kalbant apie finan-
sinius nusikaltimus ir teroristiniy organizacijy finansavimg. Taciau vien
drausti jg galbat yra per daug drastiska, toks teisinis reguliavimas papras-
tai slopina naujoves. Ieskant tinkamo teisinio reguliavimo modelio svarbu
atsizvelgti j abi technologijos puses ir siekti pusiausvyros.

Stebint kriptovaliuty likimg jvairiy pasaulio valstybiy valdzios ins-
titucijose kyla dvejopy minciy, kadangi vienos valstybés jas draudzia dél
jvairiy priezasciy: aplinkosauga, noras islaikyti vietiniy pinigy ir rinky
verte, siekis mazinti kriminalinés veiklos finansavimg, bandymas uzti-
krinti nacionalinj sauguma ir pan. Kitos valstybés nuolat svarsto, kokiy
teisiniy priemoniy imtis $ios naujovés integravimui j visuomene uztikrin-
ti, ir mazu zingsniu priima vieng kitg susijusj teisés akta. Tai sritis, kurioje
vieningo sprendimo néra ir, ko gero, nebus, tac¢iau yra naudinga semtis
patirties i$ uzsienio valstybiy teisinio reguliavimo.

ES kriptovaliutg reguliuoja minimaliai ir jos nedraudzia, nors tam
tikry pasitlymy tai daryti, i§ esmés dél aplinkosaugos tiksly, atsiranda.
Siuo metu tiek ES (remiantis ESTT praktika), tiek Lietuvoje (remiantis
CK) kriptovaliuta nelaikoma pinigais, mokéjimu, materialia preke ar pan.
Tai tiesiog privatiis pinigai, taciau uz atsiskaitymga jais uz prekes ar paslau-
gas taikomas PVM mokestis. Nuo jo atleidziama keiciant kriptovaliuta j
tradicine ar naudojantis nemokamomis e. piniginiy paslaugomis. ES dau-
giau koncentruojasi ties kriptovaliutos naudojimo nusikalstamais tikslais
prevencija ir direktyvomis siekia uzkirsti tam kelig. Ateityje ES ir Lietuvos
teisékira turéty taip pat gilintis j $ios rinkos draugiskesne ekosistemg —
atgrasyti spekuliantus, pritraukti daugiau investuotojy, uztikrinti vartoto-
jy apsauga ir taip palaipsniui integruoti kriptovaliutg j kasdienj valstybés
gyvenima.
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THE POSSIBILITIES OF THE LEGAL REGULATION
OF CRYPTOCURRENCY

Justinas Mikalauskas

Mykolas Romeris University

Summary. This article examines the current legal regulation of
cryptocurrency in foreign countries, in the EU, and in Lithuania. The
aim of the article is to evaluate the possibilities of the legal regulation
of cryptocurrency in Lithuania by comparing the experiences of various
jurisdictions. As is well known, the popularity and the number of cryp-
tocurrencies is growing. This poses new challenges for authorities facing
new issues, including growing funding for criminal groups or terrorist
organizations, frauds, scams, and cases of money laundering. In some
instances, countries ban cryptocurrencies for their own security reasons,
yet this could also be viewed to represent fear of losing control over citi-
zens and finances. Some countries try to regulate this new innovation and
implement it into regular life instantly, though not always successfully.
For this reason, the majority of countries, including the EU, is taking a
slower, more careful approach. The EU has some Directives in place to
combat criminal activity using cryptocurrencies, and the ECJ has ruled
that cryptocurrency is exempt from VAT.

Keywords: cryptocurrency, bitcoin, blockchain technology, advan-
tages and disadvantages of regulating cryptocurrency, cryptocurrency
regulation tendencies worldwide, in the EU, and in Lithuania.
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TESTINES NUSIKALSTAMOS VEIKOS POZYMIU
SAMPRATA SUDETINGOSE PAVIENESE
NUSIKALSTAMOSE VEIKOSE

Emil Oberlian

E. pastas: emoberlian@stud.mruni.eu
Mykolo Romerio universiteto Teisés fakultetas

Anotacija. Tiriant sudétingas pavienes nusikalstamas veikas ypat-
ingos reik§més turi jos sampratos ir pozymiy analizé, pagal kuriuos
yra atribojama paviené nusikalstama veika nuo jy daugeto. Teisingas
pozymiy aiskinimas ir taikymas tam tikry kategorijy bylose sudaro prie-
laidg teisingai kvalifikuoti asmens jvykdyta nusikalstamg veika. Paviené
nusikalstama veika neretai gali apimti daug atskiry sudedamuyjy daliy,
kurios teoriskai galéty sudaryti savarankiskus pavienius nusikaltimus ar
baudziamuosius nusizengimus. Apzvelgus teismy praktika matyti, kad
joje neretai susiduriama su testinémis nusikalstamomis veikomis ir tam
tikrais atvejais jy atribojimas yra problemiskas. Testinés nusikalstamos
veikos samprata ir jos pozymiy ai$kinimas ir taikymas yra aktuali tema
baudziamosios teisés doktrinoje, todél jvertinus nuomones ir moksling
$ios srities diskusija, remiantis Lietuvos Respublikos teismy praktika ir
mokslininky nuomonémis, straipsnyje pateikiama testinés nusikalstamos
veikos poZymiy samprata. Sio straipsnio tyrimo objektas yra pozymiai,
atribojantys testine nusikalstama veika nuo nusikalstamy veiky sutap-
ties, taip pat rasiniy poZzymiy svarbos konkretizuojant veikos te¢stinuma
jvertinimas. Analizés tikslas — atskleisti Lietuvos teismy praktikoje ir
baudziamosios teisés teorijoje suformuotus testinés nusikalstamos veikos
pozymius, atribojancius realiaja sutaptj nuo testinés veikos, jvertinant
faktines situacijas nusikalstamose veikose nuosavybei.

Reik$miniai Zodziai: testiné nusikalstama veika, nusikalstamy veiky
daugetas, paviené veika, tapatis veiksmai, vieninga tycia, vienas objektas
ir Saltinis.
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Ivadas

»lestiné nusikalstama veika - tai pavienés nusikalstamos veikos risis,
pagal savo pobudj labai panasi i nusikalstamy veiky daugeta“’. Testinés
veikos klausimas yra itin svarbus, nes viena testine veika yra padaromas
vienas nusikaltimas, uz kurj galima tik viena bausmé. Praktikoje kyla pa-
vienio testinio nusikaltimo ir realios sutapties atribojimo problemy nagri-
néjant nusikaltimus nuosavybei, zmogaus gyvybei ir finansiniy nusikalti-
my bylose®. Suprantama, kad siekiant jas atriboti yra suformuluota tam
tikry kriterijy visuma, kuri ir yra Sio darbo objektas. Taciau tam tikrais
atvejais kvalifikavimo klausimas yra kur kas sudétingesnis ir neretai prirei-
kia keliy instancijy norint priimti tinkamiausig sprendimg’. ISanalizavus
teismy praktikg galima prieiti prie iSvados, kad baigtiniy atsakymy j su-
deétingy pavieniy nusikalstamy veiky ir daugeto kvalifikavimo klausimus
néra, nes teismams nuolat tenka susidurti su naujomis precedenty netu-
rinc¢iomis situacijomis, kuriy teisinis vertinimas yra komplikuotas. Todél
sprendziant $iuos klausimus yra svarbi Lietuvos Auksc¢iausiojo Teismo
(LAT) praktika, teorinés jzvalgos ir argumentai analizuojant sudétingas
veikas, sitilant sprendimo budus ir formuojant vienoda teismy praktika.

Testiné nusikalstama veika kaip pavienés nusikalstamos veikos ri-
$is yra pripazjstama daugelio valstybiy baudziamojoje teiséje: Rusijoje,
Ukrainoje, Gruzijoje, Vokietijoje, Lenkijoje ir Baltijos $alyse*. Italy moks-
lininkai pabrézia, kad besitesiantis nusikaltimas kilo batent i§ viduramziy
italy teisininky praktikos, kuria siekta susvelninti grieztag bausme tiems,
kurie padaré ta patj nusikaltimg, kartodami jj kelis kartus. Paties testinio

Tomas Girdenis, ,,Tgstinés nusikalstamos veikos samprata ir pozZymiai®, Jurispru-
dencija 98, 8 (2007): 29.

Vytautas Piesliakas, Lietuvos baudziamoji teisé, 2 knyga (Vilnius: Justitia, 2008):
136.

Laurynas Pakstaitis, ,,Pavieniy nusikalstamy veiky ir nusikalstamy veiky daugeto
teisinio vertinimo ir kvalifikavimo probleminiai klausimai teisésaugos veikloje®, Vi-
suomenés saugumas ir viesoji tvarka 28 (2021): 122-137; T. A. Kalinina, Problemy
kvalifikacii prestuplenij: lekcii po speckursu ,,Osnovy kvalifikacii prestuplenij [Pro-
blems of qualification of crimes] (Moskva, 2007); Riita Cekanavigiate, ,,Ar teismy
praktikoje formuojami kriterijai jgalina atriboti tgsting nusikalstamg veika nuo nusi-
kalstamy veiky daugeto nusikalstamy veiky nuosavybei bylose? (magistro darbas,
Vytauto Didziojo Universitetas, 2016).

Tomas Girdenis, ,,Nusikalstamy veiky daugetas Lietuvos baudziamojoje teiséje™
(daktaro disertacija Mykolo Romerio Universitetas, 2010), 38.
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nusikaltimo sgvoka buvo apibrézta XII amziuje glosatoriy, kurie i$skyré
tokius pozymius kaip keli veiksmai ir vienas tikslas’. Savame suprantama,
kad praéjus tam tikram laikui §i koncepcija buvo plétojama ir Siuo metu
Lietuvoje ir uzsienio valstybiy baudziamosios teisés moksle testinés vei-
kos tema yra diskutuojama ir aktyviai tiriama. Doktrinoje yra pateikiama
jvairiausiy mokslininky pozicijy dél testinés nusikalstamos veikos sam-
pratos ir pozymiy?.

I$ esmés baudZziamosios teisés mokslininkai testine nusikalstama vei-
ka sieja isskirdami panasius, jai budingus pozymius: veiksmy tapatumas,
vieninga tycia, bendras sumanymas, $altinis’, saugomas objektas®. LAT
2016 m. rugpjucio 23 d. apzvalgoje dél sudétingy pavieniy nusikalstamy
veiky taip pat pateikiama testinés nusikalstamos veikos samprata jvairiy
kategorijy baudziamosiose bylose isskiriant tokius pozymius: tapatis ir
vienarusiai veiksmai, atitinkantys tg patj BK straipsnj, vieninga ty¢ia, taip
pat yra pabréziami rasiniai padarytos nusikalstamos veikos sudéties po-
zymiai, j kuriuos gali buti atsizvelgta atskiry kategorijy baudziamosiose
bylose’. Pagrjstai kyla klausimas, ar praktikoje formuojami kriterijai lei-
dzia atriboti testine nusikalstama veikg nuo sutapties uztikrinant vienoda
teismy praktika.

1. Testinés nusikalstamos veikos samprata

Testinés nusikalstamos veikos esmé yra ta, kad asmuo dél tam tikry
objektyviy priezasciy jg atlieka ne viena veika, o keliomis veikomis'’. Ne-
retai tam, kad nusikaltélis realizuoty savo tiksla, jis turi atlikti ne viena
veiksmg, o kelis veiksmus. Norint tinkamai jvertinti ir kvalifikuoti asmens
padarytas veikas ne tik pagal padaryty veiksmy apimtj ir poZymius, api-
budinancius i$oring nusikaltimo puse, svarbu jvertinti psichinj santykj su
objektyviais pozymiais. Tiriant testinio pobuidzio nusikaltimus ir baudzia-
muosius nusizengimus nemazai démesio skiriama kaltés turiniui ir atski-
ry veiksmy siekiamam tikslui nustatyti. Reikéty pripazinti, kad testinéje
veikoje subjektyvieji pozymiai yra vieni i$ svarbiausiy, bet jy jrodinéjimas

Anca-Iulia Stoian, “Considerations regarding the legal nature of the continued offen-
ce*, Contemporary Readings in Law and Social Justice V, 2 (2013): 446.
Cekanaviiiite, op. cit., 7.

Piesliakas, supra note, 2: 136; Armanas Abramavicius ir kiti. BaudZiamoyji teisé. Ben-
droji dalis. 3-iasis pataisytas ir papildytas leidimas (Vilnius: Eugrimas, 2003).
Girdenis, op. cit., 51.

,Lietuvos Auksciausiojo Teismo 2016 m. rugpjucio 23 d. apzvalga Nr. AB-44-1°.
Girdenis, supra note, 4: 40.
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yra kur kas sudétingesnis nei objektyviyjy. Be abejo, viskas priklauso nuo
surinkty jrodymy, veikos padarymo aplinkybiy ir padarytos veikos teisi-
niy jvertinimy, susijusiy su teismy praktika, ir kuriy pagrindu teisésaugos
pareigiinai bando argumentuotai i§spresti kvalifikavimo klausimus.

Testinés nusikalstamos veikos priskiriamos prie pavieniy sudétingy
nusikalstamy veiky kategorijos''. Nuo paprasty pavieniy veiky jas skiria
padariniy sukélimo mechanizmas; jis yra tarsi istestas laike. Testiné nu-
sikalstama veika susideda i$ epizody, kurie atskiria vienas nuo kito, ati-
tinka ta patj BK specialiosios dalies straipsnio dispozicijos sudétj, bet,
esant tam tikry pozymiy visumai, atskirai nekvalifikuojami. Kiekvienas
epizodas testinéje veikoje atlieka tam tikro etapo funkcija norimam tiks-
lui pasiekti®®. [sigilinus j pavienés nusikalstamos veikos esme pastebéti-
na, kad tam tikrais atvejais jos pozymiai gali susipinti su daugeto pozy-
miais, pavyzdziui: testiné nusikalstama veika realizuojama padarius kelias
nusikalstamas veikas, atitinkancias vieno BK straipsnio sudétj, taip pat
kaip ir nusikalstamy veiky daugetas, susidedantis i$ bent dviejy nusikals-
tamy veiky, ir ¢ia teismy praktika susiduria su sunkumais atribojant tes-
ting nusikalstamg veika nuo sutapties, todél testinés ir realios sutapties
pozymiy analizé yra itin aktuali.

2. Veiksmy tapatumas (vienara$isSkumas)

Paviené nusikalstama veika neretai gali apimti daug atskiry sudeda-
muyjy daliy, kurios teoriskai galéty sudaryti savarankiskus pavienius nusi-
kaltimus'. Pagal kasacinio teismo formuojamg praktika testine pripazjs-
tama tokia nusikalstama veika, kuri susideda is dviejy ar daugiau tapaciy

Kalinina, supra note, 3: 309.

Piesliakas, supra note, 2: 136, 147.

Kalinina, supra note, 3: 309.

Janina Dienaité, ,,Paviené nusikalstama veika: jos samprata, risys, atribojimo nuo
nusikalstamy veiky daugeto teorinés ir praktinés problemos (magistro darbas, My-
kolo Romerio Universitetas, 2012), 6.
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ar vienarusiy veiksmy'"®, keliy kiino judesiy'S, arba tapaciy veiksmy'’. Dau-
guma baudziamosios teisés mokslininky pripazjsta, kad testiné nusikals-
tama veika susideda i$ keliy veiksmy'é, tai reiskia, kad asmuo faktiskai
kelis kartus realizuoja objektyviuosius sudéties pozymius ir teoriskai visi
veiksmai galéty bati vertinami kaip savarankiskos veikos. Norint atskirus
veiksmus pripazinti testiniais, reikia nustatyti papildomus testinei veikai
budingus pozymius. Patj veiksmy tapatumo pozymj galima isskirti j tris
elementus, kurie atspindi jo esme, tai: 1) kiekybinis elementas, kuris at-
spindi kelis asmens veiksmus (epizodus); 2) kokybinis elementas, kuris
pabrézia kaltinamojo veiksmy (epizody) kryptinguma, nuolat pazeidzia-
ma vieno BK saugoma vertybé; 3) poelgio pavojingumo elementas'.
Pirmas pozymis, apibudinantis testine nusikalstamg veika, — tai ke-
liy tapaciy arba vienarasiy veiksmy atlikimas. Kaip buvo minéta, testiné
nusikalstama veika yra tarsi iStesta laiko prasme, nes yra atliekama kelio-
mis veikomis, butent tai jg skiria nuo paprastos pavienés nusikalstamos
veikos. Testiné nusikalstama veika kvalifikuojama tada, kai jg sudaro ,ta-
patis laiko atzvilgiu vienas nuo kito nenutole veiksmai, padaryti analogis-
ku budu, analogiskomis aplinkybémis, dél to paties nusikaltimo dalyko
siekiant tam tikro vieningo rezultato. Veiksmy tapatumas ar vienarasis-
kumas vis délto néra privalomas testinés nusikalstamos veikos pozymis?',
nes ,testinés veikos sampratai nepriestarauja ir tokie atvejai, kai pasikar-

15 Lietuvos Auks¢iausiojo Teismo 2021 m. lapkri¢io 23 d. nutartis Nr. 2K-196-
489/2021%, TAR, zitréta 2022 m. kovo 27 d., https://www.www.teisekuros-zinios.
It/storage/court-practices/December2021/2021-12-08 98 teismupraktika.docx;
,,Lietuvos Auksciausiojo Teismo 2020 m. liepos 2 d. nutartis Nr. 2K-160-976/2020°,
eteismai.lt, zitiréta 2022 m. kovo 28 d., https://eteismai.lt/byla/104419055542384/
2K-160-976/2020.
Vytautas Piesliakas, Lietuvos baudziamoji teisé. Pirmoji knyga (Vilnius: Justitia,
2009), 264.
Abramavicius, supra note, 7: 317.
A. Abramavicius: ,testiniu nusikaltimu laikoma veika, kuri susideda i§ tapaciy veiks-
my“; V. Piesliakas: ,,pavienia tgsting nusikalstama veika taip pat sudaro keli tapatus
veiksmai“; T. Girdenis ,,tai — tokia veika, kuri susideda i$ keliy pavojingy veiky“.
Konstantinas TriSinas, ,,Testiné nusikalstama veika Lietuvos ir uzsienio $aliy bau-
dziamojoje teiséje” (magistro darbas, Mykolo Romerio universitetas, 2014), 21,
http://vddb.laba.lt/obj/LT-eLABa-0001:E.02~2014~D 20150108 193808-49702.
,Lietuvos Auksciausiojo Teismo 2013 m. birzelio 18 d. nutartis Nr. 2A-
7-6/2013%, eteismai.lt, zitréta 2022 m. kovo 28 d., https://eteismai.lt/by-
1a/68432300049313/2A-7-6/2013.

TriSinas, supra note, 19: 20.
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tojantys veiksmai néra visiskai tapatiis ar vienarasiai, taciau jais jgyven-
dinamas tas pats veikos pozymis arba alternatyvis veikos pozymiai“*
Nepaisant to, skirtingy kategorijy bylose teismas gali pabrézti panasy vei-
kos atlikimo budg ar veiksmy atlikimg panasiomis aplinkybémis®. ,,Pa-
zymétina, kad veikos pripazinimas arba nepripazinimas testine taip pat
priklauso nuo rasiniy nusikalstamos veikos pozymiy, todél atskiry kate-
gorijy bylose gali buti atsizvelgta j skirtingas aplinkybes, patvirtinancias
arba paneigiancias veikos testinuma.“** Neretai teismy praktikoje pasitai-
ko trumpo ar ilgo laiko kriterijus tarp pavojingy veikimy, kuriuo papildo-
mai bandoma paneigti arba, atvirksciai, pagristi veikos testinuma®. ,Taigi,
testinés nusikalstamos veikos ypatumas yra tas, kad ji daroma ne vientisai,
o susideda i$ atskiry veiky, kurios, esant kitoms aplinkybéms, galéty bati
kvalifikuojami atskirai, taciau dél pozymiy sudaro vienos tos pacios sa-
varankiskos nusikalstamos veikos atskiras sudétines dalis (epizodus)“*.
Nors didzioji dauguma testinés nusikalstamos veikos atvejy yra atlie-
kami aktyviais veiksmais, testine nusikalstamg veikg sieti tik su veiksmy
ar kiino judesiy atlikimu néra visiskai tikslu?’. Pavojingas Zzmogaus elgesys
gali pasireiksti dviem formomis - tai veikimas ir neveikimas. Nagrinéjant
BK specialig dalj galima susidurti su sudétimis, kurios jtraukia asmenj
baudziamojon atsakomybén uz neveikimg. BK yra jtvirtintos sudeétys, ku-
rios jtraukia asmenj atsakomybén uz neveikima: BK 144 str., 164 str., 219
str., 221 str. 223 str., 229 str., 238 str. ir kt.”® I pirmo Zvilgsnio tapaciy ar
vienarasiy veiksmy atlikimas gali suklaidinti, nes numato aktyvy kalti-
namojo elgesj, bet sieti testine veika tik su veikimu baty klaidinga. To-
kiose situacijose svarbu nustatyti neveikimo epizody pradzig ir pabaiga,
kai neveikimu buvo realizuotos kelios sudétys, ir tinkamai atskirti testine

2 Lietuvos Auks¢iausiojo Teismo 2021 m. lapkri¢io 30 d. nutartis Nr. 2K-207-
788/2021%, Infolex, zitiréta 2022 m. kovo 28 d., http://www.taps.lt/ta/Default.aspx?I-
d=999&7z0dziai=CPK%20439.

TriSinas, supra note, 19: 20.

24 Lietuvos Aukséiausiojo Teismo 2011 m. spalio 20 d. nutartis Nr. 2K-P-267/2011%,
eteismai.lt, zitiréta 2022 m. kovo 28 d., https://eteismai.lt/byla/250008244080120/2

K-P-267/2011.

I8 tikryjy tiksliai nustatyti, kokio tai yra ilgumo laikas, sunku ir skirtingu kategorijy
bylose trumpas laikas ar ilgas laikas gali biiti apibréziamas skirtingai, todél, manytina,
ji reikia apibrézti.

,Lietuvos Auksciausiojo Teismo 2016 m. rugpjtucio 23 d. apzvalga Nr. AB-44-1“,

Girdenis, supra note, 4: 41.

TriSinas, op. cit.
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nusikalstamg veikg nuo trunkamos.

Butinai reikia turéti omeny tai: kad asmens padarytas nusikaltimas
ar baudziamasis nusizengimas buty pripazintas testiniu, kiekvienas nu-
sikaltimas turi atitikti to paties BK straipsnio dispozicijoje aprasytg veikos
sudétj®. Dél to, kad testiné nusikalstama veika yra pavienés nusikalstamos
veikos rasis, jos atskiri epizodai turi atitikti to paties BK straipsnio dispo-
zicijoje aprasytus veikos pozymius. Testiné nusikalstama veika kvalifikuo-
jama pagal vieng BK straipsnj ir jo dalj kaip paviené nusikalstama veika,
kurios atlikimo epizodai (etapai) atitinka savarankiskas nusikalstamas
veikas, bet tokie néra. Taciau reikia pabrézti, kad reikalavimas, jog kie-
kviena atskirai paimta veika turi atitikti to paties BK straipsnio dispozici-
joje aprasyta veikos pozymj, yra netikslus®. Pavyzdziui, kai asmuo yra ilga
laikg nuodijamas ir galy gale po eilinés nuody dozés jis mirsta. Taip veika
kvalifikuojama kaip vienas testinis nusikaltimas, t. y. nuzudymas pagal BK
129 str. 1 d.*' Asmens mirtj sudaro atskiri nesunkaus sveikatos sutrikdy-
mo epizodai, todél kvalifikacija keiciasi dél kiekybinés padariniy israiskos
ir veika i§ esmés gali atitikti kelias BK straipsniuose numatytas sudétis®>.

Paskutinis veiksmy tapatumo elementas — poelgiy pavojingumo ele-
mentas. ,Nusikalstama veika gali bati laikoma testine ir tais atvejais, kai
viena ar kelios atskiros veikos atitinka administracinio teisés pazeidimo
(administracinio nusiZzengimo) pozymius, taciau jy visuma traktuotina
kaip viena nusikalstama veika.“*?

3. Vieninga tycia (sumanymas)

Kitas testinés nusikalstamos veikos pozymis - vieninga tyc¢ia ar su-
manymas - itin svarbus ir sukelia daug diskusijy. Jis jungia visus atskirus
veiksmus, vadinamus epizodais, j vieng*. Tiek teorijoje, tiek praktikoje
pabréziama i$skirtiné $io pozymio svarba, nes faktiskai vieninga kalti-

Piesliakas, supra note, 2: 144.

19: 25.

Girdenis, op. cit., 42.

2 Ibid.

3 Lietuvos Auk$éiausiojo Teismo 2016 m. rugpjicio 23 d. apzvalga Nr. AB-44-1%;
,,Lietuvos Auks¢iausiojo Teismo 2004 m. geguzés 25 d. nutartis Nr. 2K-307/2004*,
Teisés gidas, https://www.teisesgidas.lt/lat.php?id=25344.

TriSinas, supra note, 19: 27, Cekanavidiite, supra note, 3: 35.
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ninko tyc¢ia ar sumanymas skiria paviene testine nusikalstamg veikg nuo
jy daugeto - realiosios sutapties®. Todél butent vieninga kaltininko ty¢ia
lemia veiksmy testinuma.

Kaip nustatoma vieninga ty¢ia? Skirtingai nuo objektyviyjy, tikrovéje
pasireiskian¢iy pozymiy, kaltinamojo tycia neturi materialios israiskos,
vieninga tycia - tai subjektyvusis nusikalstamos veikos sudéties pozymis,
todél jj tinkamai jvertinti néra paprasta. ,,Nustatant vieninga tycia verti-
namas ne tik kaltininko prisipazinimas padarius nusikalstamg veika, bet
ir, be kita ko, i$siaiskinama, kaip jis suvokeé ir vertino savo daromy veiks-
my pobudj, kokios paskatos lémé nusikalstamos veikos padarymga ir ko-
kiy padariniy $ia veika buvo siekiama. Subjektyvieji nusikalstamos veikos
pozymiai, be nurodyty aplinkybiy, nustatomi atsizvelgiant ir j iSorinius
(objektyviuosius) nusikalstamos veikos pozymius: atliktus veiksmus, jy
pobudj, intensyvuma, buda, situacija, kuriai esant $ie veiksmai buvo pa-
daryti ir pan.“*

LAT ir teismy praktika kaip testinés veikos pozymj pripazjsta tik vie-
ninga tyc¢ig¥, bet O. Fedosiuk jau senokai pastebéjo, kad testine nusikals-
tamg veika tiksliau buty sieti su vieninga kaltés forma, o ne vieninga ty-
¢ia®®. Kai kurie baudziamosios teisés mokslininkai pritaria tokiai pozicijai
ir sitlo keisti vieningg ty¢ig kaip testinés nusikalstamos veikos pozymj ir
suformuluoti jj taip: visas veikas turi sieti vieningas kaltés turinys®.

Norint geriau identifikuoti kaltés turinj testinéje nusikalstamoje vei-
koje, reikia i$skirti esmines jos identifikavimo stadijas j punktus: 1) tycios
susiformavimo momentas*’; 2) asmens siekiamas rezultatas*.

Tycios susiformavimo momentas. Kaip buvo minéta, pavienés tes-
tinés veikos ypatumas yra tas, kad dél tam tikry objektyviy pozymiy ji
yra atliekama keliomis veikomis. Norint kvalifikuoti kaltinamojo asmens
veiksmus kaip testinio pobudzio, reik$mingas yra jo ketinimo suformavi-
mo momentas visy veiky atzvilgiu. Pirmas klausimas, j kurj reikia atsakyti
norit i$siaiskinti, ar asmuo veiké vieninga tycia, — tycios susiformavimo

3 PakStaitis, supra note, 3: 126.

,Lietuvos Auksciausiojo Teismo 2016 m. rugpjicio 23 d. apzvalga Nr. AB-44-1“,
Girdenis, supra note, 4: 48.

Oleg Fedosiuk, Turto prievartavimas ir jo kvalifikavimas (Vilnius: Mykolo Romerio
Universitetas,2002), 156; Pakstaitis, supra note, 3, 127.

Girdenis, supra note, 4: 50.

Dienaité, supra note, 14:17.

Tridinas, supra note, 19: 28.; Cekanaviéiate, supra note, 3: 36.
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momentas. Teismy praktikoje ir teorijoje nuomonés sutampa ir teigiama,
kad sumanymas turi bati susiformaves prie§ pradedant realizuoti nusi-
kalstamos veikos sudétj arba véliausiai sudéties realizavimo metu. Asmuo
visus atskirus veiksmus suvokia kaip vientisg nusikalstama veika, kuri dél
tam tikru aplinkybiy jgyvendinama ne i$ karto, o per kelis etapus*2. Tais
atvejais, kai tycia susiformuoja i$ naujo, atlikus kiekvieng veiksma, nusi-
kalstama veika negali buti laikoma testine ir sudaro nusikalstamy veiky
daugeta®. Pavyzdziui, i$ nuteistojo S. K. parodymy turinio galima daryti
pagrista i$vada, kad jam tycia jsibrauti j sodyba ir ten pavogti esancius
daiktus susiformavo du kartus: pirma kartg i$ ryto, kai jis jsibrové ir pa-
grobé CD grotuva; i$éjes negalvojo vél grjzti, bet praéjus tam tikram laikui
ta paciag dieng jam vél susiformavo tycia jsibrauti j sodybg ir pavogti ten
esancius daiktus: lempg ir virdulj*. Pazymétina, kad esant spontaniskiems
ir netikétiems veiksmams, panaikinama testinés nusikalstamos veikos
kvalifikavimo galimybé*. Teigiama, kad testiniai veikai budinga sgveika
su konkrecia faktine situacija, jos analizavimas ir planavimas: kokiu lai-
ku bus padaromos veikos, kokias priemones ir jrankius telkiant*. Todél
spontaniski veiksmai negali buti laikomi testiniais, nes jie yra neapgalvoti
ir galbat nulemti tam tikry objektyviy nuo kaltinamojo asmens nepriklau-
sanciy aplinkybiy. Ta¢iau pagal formuojamg teismy praktika sumanymo
spontaniskumas nelaikytinas esmine kliatimi pripazjstant nusikalstamos
veikos testinumg. Pavyzdziui, LAT perkvalifikavo trijy savarankisky nu-
sikalstamy veiky inkriminavimg pagal BK 178 str. 2 d. j vieng testine nu-
sikalstamg veika akcentuodamas, kad ,,nagrinéjamoje byloje teismy pa-
bréztas sumanymo atsiradimo spontaniskumas, tyc¢ios apibréztumo dél
grobiamy jrankiy rasies ir vertés nebuvimas nelaikytini esmine klititimi
pripazinti turtinio pobudzio nusikalstamos veikos testinuma.[...] Be to, i$
bylos aplinkybiy nei$plaukia patikima i$vada, kad nuteistyjy tycia kartoti
nusikalstamus veiksmus susiformavo jau visiskai pabaigus vagyste, o ne
jos darymo metu“’. Nors patys kaltinamieji teigé, kad ,noras vogti kilo

4 Lietuvos AuksCiausiojo Teismo 2016 m. birzelio 21 d. nutartis Nr. 2K-258-
677/2016%, eteismai.lt, zitiréta 2022 m. kovo 28 d., https://eteismai.lt/byla/13386818
9029608/2K-258-677/2016.

Girdenis, supra note, 1: 31.

,» Vilniaus apygardos teismo nuosprendis Nr. 1A-657-315/2018.

45 1511

43
44

4 TriSinas, supra note, 19: 28.

47 Lietuvos Auks¢iausiojo Teismo 2021 m. lapkri¢io 30 d. nutartis Nr. 2K-207-
788/2021%, supra note, 22.
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spontaniskai, kai pamaté [...] jog teritorija néra saugoma, [...] nenoréjau ag
antrg karta eiti, bet kazkodél nuéjau“®. Vertinant pacios veikos padarymo
budg ir susiklosciusias aplinkybes sunku teigti, kad nuteistieji jau turéjo
susiformavusj sumanymga dél kity vagysciy. Kai kurie autoriai teigia, kad
suminé tycios susiformavimo reik§mé vertinant testinés nusikalstamos
veikos egzistavimg yra antraeilé ir i§ esmes nelemianti veikos testinumo®,
bet manytina, kad ty¢ios susiformavimo momentas yra svarbus, neatsieja-
mas ir butinas vieningai ty¢iai konstatuoti.

Asmens siekiamas rezultatas (tycios apibréztumas). Vieninga tycia
testinéje nusikalstamoje veikoje pasireiskia asmens suvokimu, kad nori-
mo rezultato nepavyks pasiekti viena veika, todél ji yra realizuojama ke-
liais veiksmai (epizodais). Kai kurie mokslininkai nagrinéja tokj klausima:
ar asmuo, nusprendes nuolat uzsiimti nusikalstama veika, realizuoti tam
tikrg sudétj, parodo, kad tolimesnés veikos turi bati vertinamos kaip pa-
viené nusikalstama veika?** Ar asmuo, prie§ atlikdamas veika, turi turéti
iSankstinj, suplanuotg ir tiksliai apibréztg siekj ar rezultatg?*'

»Pagal LAT praktika, paviené testiné nusikalstama veika gali buti pa-
daroma tiek esant apibréztai, tiek tiesioginei neapibréztai tyc¢iai.“>* Nusta-
¢ius bendrg kaltininko sumanymg grobti neapibréztos vertés turta, testiné
nusikalstama veika gali bati konstatuojama, bet vertinant kartu su kitomis
aplinkybémis, leidzian¢iomis spresti apie testinj veikos pobudj™, pakanka,
kad asmuo tiesiog suvokty, kad ir toliau darys ta patj**. Mokslinéje dok-
trinoje néra vieningos pozicijos dél késinimosi apibréztumo suvokimo
kaltininko sagmonéje®. Pagal savo esme testiné veika skiriasi nuo pasto-
viy sistemingy vagysciy tuo, kad testiné nusikalstama veika turi tam tikrg
plang ir tiksla panaudoti vogtas prekes reik§mingam rezultatui pasiekti*.
Kokio nors tikslo, plano ar sumanymo nebuvimas, kaskart darant tg patj
nusikaltimg, atmeta veikos kvalifikavima kaip vienos testinés veikos*. Ta-

®  Ibid.

4 TriSinas, supra note, 19: 30.

Girdenis, supra note, 4: 46.

Cekanavidiiite, supra note, 3: 37.

2 Lietuvos Auks¢iausiojo Teismo 2021 m. lapkri¢io 23 d. nutartis Nr. 2K-196-
489/2021%, supra note, 15.

3 Ibid.

3 PakStaitis, supra note, 3: 127.

TriSinas, op. cit., 30.

Kalinina, supra note, 3: 315.

7 Ibid.
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¢iau, kai kuriy mokslininky nuomone, testiné nusikalstama veika gali bati
padaroma ir neapibrézta tyc¢ia. Net jei asmuo suvokia, kad turi galimybe
ilga laika daryti tg patj nusikaltimg ir neapibrézia galutinio konkretaus
rezultato. K. Trisinas nurodo kai kuriy Rusijos mokslininky pozicijas, kad
tycios apibréztumas néra butinas testinéje veikoje, bet pakanka ir asmens
suvokimo, jog yra galimybé ilga laikg daryti objektui poveikj®. Ty¢ios api-
bréztumo laipsnis pagal teismy praktika paprastai néra svarbus kriterijus
vieningai ty¢iai konstatuoti ir testinei veikai pripazinti. ,Pavyzdziui, kasa-
cinéje nutartyje baudziamojoje byloje Nr. 2K-7-96/2012 nesukonkretin-
tas sumanymas pagrobti kuo daugiau medienos vertintas kity aplinkybiy
kontekste (vagystés buvo vykdomos susidarius tinkamai situacijai, vagys-
tés tapo papildomu kaltininko pragyvenimo $altiniu ir kt.) ir prieita prie
isvados, kad buvo padaryta paviené testiné nusikalstama veika“”.

T. Girdenio nuomone, neapibréztos tycios uzsiimti nusikalstama vei-
ka nereikéty laikyti testinés nusikalstamos veikos pozymiu, todél ,,vienin-
ga tycia, kaip testinés nusikalstamos veikos pozymis, turi buti apibrézta,
numatant galutinj veikos rezultatg .

4. Tiesioginé baudzZiamojo jstatymo saugoma vertybé

Paprastai vieno baudziamojo jstatymo saugomos vertybés ar $al-
tinio pozymis pripazjstamas kaip detalizuojantis ir nurodantis, j ka yra
nukreipti kaltinamojo asmens neteiséti poelgiai. Testinés nusikalstamos
veikos pozymiy pritaikymas neretai gali priklausyti nuo pacios baudzia-
mosios bylos kategorijos. LAT apzvalgoje dél sudétingy pavieniy nusi-
kalstamy veiky ir nusikalstamy veiky sutapc¢iy nurodoma: ,Veikos pri-
pazinimas testine priklauso nuo rasiniy padarytos nusikalstamos veikos
sudéties pozymiy, todél atskiry kategorijy baudziamosiose bylose gali
bati atsizvelgta j skirtingas aplinkybes, patvirtinancias arba paneigiancias
veikos testinumag“®’. Nusikalstamos veikos késinimosi vertybé ir Saltinis
teorijoje yra jvardijamas kaip poelgiy rezultato pozymis®, kuris nurodo
tiesioginj baudziamojo jstatymo saugoma objekta. Esminis skirtumas yra

8 TriSinas, supra note, 19: 32.

¥ Lietuvos Auks¢iausiojo Teismo 2021 m. lapkri¢io 23 d. nutartis Nr. 2K-196-
489/2021%, supra note, 15.

Girdenis, supra note, 4: 47-48.

¢ Lietuvos Auks¢iausiojo Teismo 2016 m. rugpjucio 23 d. apZzvalga Nr. AB-44-1¢.

¢ TriSinas, op. cit, 43.
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tas, kad vartodami jstatymo saugomos vertybés savoka, mes nedetalizuo-
jame, kam kyla zala, todél ,,vieno $altinio sagvoka“ susiaurina ir konkreti-
zuoja tai, j kg yra nukreiptos nusikalstamos veikos.

Be abejo, svarbu suprasti, kokia yra ,vieno $altinio® jtaka ir kiek to
pozymio nustatymas reik§mingas veikai kvalifikuoti. Dazniausiai vienas
$altinis taikomas nusikalstamose veikose nuosavybei, turtinéms teiséms
ir turtiniams interesams®, bet reikéty patikslinti, kad vietoj vieno saltinio
taip pat yra taikoma vieno nukentéjusiojo savoka® arba tas pats turto sa-
vininkas®. Teismy praktikoje yra nurodoma, kad testiniam svetimo turto
grobimui keliamas reikalavimas - grobimas turi vykti i$ vieno $altinio®.
Pavyzdziui, I. G., veikdamas kartu su bendrininku A. S., per de$imt minu-
¢iy du kartus i$ to paties angaro pagrobé tam paciam savininkui priklau-
sancius statybos jrankius®. Keliy savininky buvimas $iuo atveju paneigty
testinés nusikalstamos veikos buvima®. Taciau teismy praktikoje dél testi-
nés nusikalstamos veikos nuosavybei bylose sprendziant, ar vieno Saltinio
pozymis yra esminis pripazjstant vagyste testine, yra priestaringa®. Kasa-
cinis teismas teigia, kad ,,nustacius, kad asmuo, veikdamas bendra ty¢ia,
per tam tikrg laikotarpj grobé svetimg turta, paviene testine nusikalstama
veika pripazinti kaltininko veiksmai tiek turtg grobiant i§ vieno $altinio
(pvz., vienos parduotuvés), tiek jj grobiant i§ keliy Saltiniy (pvz., keliy
skirtingy parduotuviy)“’°. Manytina, kad vieno $altinio pozymis vagystés
sudétyje yra vienas i§ esminiy, galinc¢iy lemti veikos testinumg, nes net ir
konstatavus, kad kaltininko tycia buvo susiformavusi visai nusikalstamai
veikai, negalima kvalifikuoti visy veiksmy kaip testiniy, kai vagystés vyk-
domos i$ skirtingy $altiniy. Kaip pavyzdj galima pateikti veikas, kuriomis

¢ PakStaitis, supra note, 3: 128.

¢ Lietuvos Auks¢iausiojo Teismo 2021 m. lapkri¢io 30 d. nutartis Nr. 2K-207-

788/2021%, supra note, 22.

,Lietuvos AuksCiausiojo Teismo 2013 m. birzelio 11 d. nutartis Nr. 2K-

309/2013%, eteismai.lt, zitréta 2022 m. kovo 28 d., https://eteismai.lt/by-

1a/55727270942687/2K-309/2013.

¢ Lietuvos Auks¢iausiojo Teismo 2020 m. vasario 11 d. nutartis Nr. 2K-6-1073/2020%,
eteismai.lt, zitiréta 2022 m. kovo 28 d., https://eteismai.lt/byla/51741614419916/
2K-6-1073/2020.

7 Lietuvos Auksc¢iausiojo Teismo 2021 m. lapkri¢io 30 d. nutartis Nr. 2K-

207-788/2021%, op. cit.

Girdenis, supra note, 4: 52.

®  Lietuvos Auks¢iausiojo Teismo 2021 m. lapkri¢io 23 d. nutartis Nr. 2K-196-
489/2021%, supra note, 15.

" Ibid.
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grobiamas kuras i$§ degaliniy. A. G per tris ménesius atliko vienuolika vei-
ky (kuro vagys¢iy) i§ skirtingy degaliniy”. Remdamiesi LAT suformu-
luota praktika nutartyje Nr. 2K-6-1073/2020, testiniam turto grobimui
pripazinti keliamas vieno $altinio reikalavimas. Taigi tokia veika turétu
bati kvalifikuojama kaip realioji sutaptis (pakartotinumas). Bet kitoje nu-
tartyje LAT teikia prioriteta vieningai kaltininko tyciai neatsizvelgiant j
vieno $altinio pozymj”®. Nepaisant to reikia pazyméti, kad veiky testinu-
mas budingas ne tik turtiniams nusikaltimams. Pagal savo esmeg testiné
nusikalstama veika gali bati bet koks ty¢inis nusikaltimas, kurj kaltininkas
sumané i§ anksto (pvz., asmuo sumané nuzudyti arba sutrikdyti sveika-
ta keliems asmenims skirtingu laiku)”. Taip pat butina atkreipti démesj
j tai, kad tokioms veikoms kaip apgaulingas apskaitos tvarkymas ar pik-
tnaudziavimas savaime biidingas testinumas’. Taigi, vertinant skirtingo
pobudzio nusikaltimus ir baudziamuosius nusizengimus, biitina jvertinti
veikai budingg objektg ir pritaikyti tam tikrg rasinj pozymij.

I$ tikryjy, vieno $altinio pozymis kai kuriais atvejais svarbus, bet néra
batinas. ,,Sprendziant turtinés nusikalstamos veikos testinumo / pakar-
totinumo klausima, ,,to paties turto $altinio® kriterijus neturi bati abso-
liutinamas“”. I§ pirmo zvilgsnio toks aiskinimas gali sukelti neaiskumuy,
nes pagal teismy praktikg vagysté i§ skirtingy Saltiniy (i$ skirtingy turto
savininky) jokiu budu negali bati kvalifikuojama kaip testiné nusikals-
tama veika. Tac¢iau suk¢iavimo baudziamosiose bylose $altinio kriterijus
vertinamas kaip papildomas vieningg kaltinamojo sumanyma nurodantis
pozymis, todél tesimy praktikoje, dazniausiai suk¢iavimo bylose, galima
susidurti su veikomis, kai yra keli nukentéjusieji. Pavyzdziui, H. B. buvo
kaltinamas tuo, kad norédamas apgaule jgyti svetimo turto trimis suk¢ia-
vimo atvejais uzvaldé skirtingy nukentéjusiy asmeny pinigus, taigi turtiné
zala buvo padaryta ne vienam asmeniui. Teismas pazymi, kad H. P. veiks-
mai kiekvienu atveju pasireiské ieskant vis naujy asmeny, taip pat pagal
byloje surinktus duomenis néra pagrindo spresti, kad darydamas vieng

7 Lietuvos Auks¢iausiojo Teismo 2021 m. gruodzio 2 d. nutartis Nr. 2K-211-

788/2021%, op. cit.

2 Lietuvos Auks¢iausiojo Teismo 2021 m. lapkri¢io 23 d. nutartis Nr. 2K-196-

489/2021%, op. cit.

Pakstaitis, supra note, 3: 128.

7 Ibid.

5 Lietuvos Auks¢iausiojo Teismo 2017 m. spalio 2 d. nutartis Nr. 2K-192-788/2017%,
eteismai.lt, zitiréta 2022 m. kovo 28 d., https://eteismai.lt/byla/76951677249489/
2K-192-788/2017.
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nusikaltimg H. P. jau turéjo sumanyma veikti nusikalstamai kito konkre-
taus nukentéjusiojo atzvilgiu, todél §iuo atveju asmens veiksmai vertinami
kaip sutaptis’. I$ pateiktos teismo argumentacijos galima padaryti i$vada,
kad vieno nukentéjusiojo (vieno $altinio) kriterijus papildomai tik nuro-
do asmens tycios apibréztumga. Siuo atveju, jeigu kaltinamojo asmens su-
manymas atlikti suk¢iavimg prie$ konkreciai tris asmenis bty nustatytas
prie$ padedant daryti pirma veika, visus veiksmus galima buty vertinti
kaip testinio pobudzio.

Jvertinus teismy praktika ir baudziamosios teisés teorijg galima pri-
eiti prie i$vados, kad vieningos nuomonés dél vieno saltinio kaip testinés
nusikalstamos veikos pozymio néra ir jo taikymas iSimtinai priklauso nuo
byly kategorijos, nes skirtingose bylose $altinio poZymis yra vertinamas
skirtingai.

ISvados

Pagal savo esme testiné nusikalstama veika susideda bent i§ dviejy
nusikalstamy veiky. Tai tam tikrais atvejais gali sukelti sunkumy atribojat
ja nuo nusikalstamy veiky daugeto. Testinés nusikalstamos veikos sam-
pratos ir pozymiy analizé - veiksmy tapatumo, vieningos tycios ir tie-
sioginés baudziamojo jstatymo saugomos vertybés — leidzia suprasti es-
minius atribojimo kriterijus nuo nusikalstamy veiky daugeto, ypa¢ nuo
realiosios baudziamosios sudéties.

Esminiu kriterijumi, j kurj atsiZvelgiama pripazjstant veika testine,
laikoma vieninga kaltininko tycia. Tiek teorijoje, tiek praktikoje nurodo-
ma, kad vieninga kaltininko ty¢ia lemia veikos testinuma. Norint tinka-
mai kvalifikuoti asmens padarytus veiksmus, butina atsizvelgti i tycios
susiformavimo momentg. Be to, svarbu nustatyti tycios apibréztuma, nes
norint nustatyti vieningg ty¢ig kaltinamasis turi numatyti minimaliai api-
bréztg rezultaty.

Kai kurie autoriai teigia, kad suminé tycios susiformavimo reiksmé
vertinant testinés nusikalstamos veikos egzistavimg yra antraeilé ir is es-
mes nelemianti veikos testinumo. Nepaisant to, manytina, kad tycios susi-
formavimo momentas yra svarbus, neatsiejamas ir batinas vieningai tyciai
konstatuoti.

% Panevézio apygardos teismo 2021 m. rugpjucio 20 d. nutartis Nr. 1A-150-

768/2021%.
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Tycios apibréztumo kriterijus nustatant vieningg kaltinamojo tycia
teismy praktikoje ir doktrinoje vertinamas nevienareik§miskai. Pagal LAT
praktika paviené testiné nusikalstama veika gali bati padaroma tiek esant
apibréztai, tiek tiesioginei neapibréztai tyc¢iai. Taciau kai kuriy mokslinin-
ky nuomone, vieninga tycia turi buti apibrézta numatant galutinj veikos
rezultatg.

Lietuvos teismy praktikoje skirtingy kategorijy baudziamosiose by-
lose veikos testinumas gali buti konkretizuojamas rasiniais arba papil-
domais testinés nusikalstamos veikos pozymiais. Neretai yra iSskiriamas
tam tikro laiko pozymis arba tiesioginés baudziamojo jstatymo saugomos
vertybés pozymis, kurie, atsizvelgiant j faktines bylos aplinkybes, gali bati
laikomi lemiamais, bet vis délto pirmumas visais atvejais yra teikiamas
vieningos ty¢ios buvimui.
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The concept of continuous criminal conduct in single
complex offences

Emil Oberlian

Mykolas Romeris University

Summary. The analysis of complex single offences places special val-
ue on continuous criminal conduct and its elements, as it helps to de-
limit a single act from multiple offences. The proper interpretation and
application of the features in certain categories of cases presupposes the
correct qualification of the offense. Criminal offenses often contain many
separate acts that could theoretically constitute as multitude of criminal
acts. Case law review shows that Lithuanian courts often encounter ongo-
ing criminal offenses, and that in some cases qualification is problematic.
The concept of continuous crime and the interpretation and application
of its features is a relevant topic in the doctrine of criminal law; therefore,
evaluating opinions and scientific discussion based on the case law of the
Republic of Lithuania and scholars, the author presents the concept of
continuous crime. The objects of this research are the features that distin-
guish the continuous criminal act from the coincidence of criminal acts;
at the same time, the author evaluates the importance of the characteris-
tic features in specifying the continuity of the act. The aim of this analysis
is to reveal the features of the continuous criminal offense formed in the
case law of Lithuanian courts and the theory of criminal law that coin-
cides with the real one in assessing actual situations in criminal offenses
against property.

Keywords: continuous criminal conduct, coincidence of crimi-
nal acts, single offence, sameness of criminal acts, unanimous purpose,
unanimous object, unanimous source.
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LIETUVOS RESPUBLIKOS PROBACIJOS
JSTATYMO 15 STRAIPSNIO TAIKYMO
PROBLEMOS

Kristina Buzinska
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Santrauka. Lietuvos Respublikos probacijos jstatymo 15 straipsny-
je imperatyviai nustatytos lygtinai paleisty i§ pataisos jstaigos nuteisty-
ju specialiosios pareigos. Jos yra privalomos visiems lygtinai paleistiems
nuteistiesiems, taciau praktikoje taikant $ias nuostatas gali kilti prob-
leminiy klausimy, kuriems reikéty papildomo démesio. Lygtinio palei-
dimo i§ pataisos jstaigos komisijai nusprendus taikyti lygtinj paleidima
i§ pataisos jstaigos, atvejais numatytais Lietuvos Respublikos bausmiy
vykdymo kodekso 157 straipsnio 1 dalies 2, 3 punktuose arba 2 dalyje,
ji teikia savo nutarimus vietovés, kurioje yra nuteistojo pataisos jstaiga,
apylinkés teismui, kuris turi patvirtinti nutarimg. Teismas, patvirtines
nutarima, nusprendzia paleisti nuteistajj lygtinai su arba be intensyvios
priezitiros. Asmeniui paskyrus intensyvig priezitrg ir jos laikotarpiui pa-
sibaigus, Probacijos tarnyba turi kontroliuoti, kad minétame straipsnyje
numatyti jpareigojimai ir toliau buty taikomi visiems lygtinai paleistiems
asmenims. Pasitaiko, kad Probacijos tarnyba savarankiskai jy netaiko ir
praso teismo paskirti minétas pareigas dar karta. Kai teismas, patvirtin-
damas lygtinio paleidimo Komisijos sprendima taikyti nuteistajam lyg-
tinj paleidimg, nusprendzia jj paleisti be intensyvios priezitiros, pats sa-
varankiskai (arba su Komisijos rekomendacijomis) paskiria nuteistajam
papildomus jpareigojimus, vadovaudamasis baudziamuoju kodeksu, ne-
paisant to, kad tokios pareigos jau yra nustatytos Probacijos jstatyme.

Reik$miniai Zodziai: lygtinis paleidimas, nuteistieji, specialiosios
pareigos, Probacijos jstatymas.
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Ivadas

Lietuvos Respublikos Probacijos jstatymo (toliau — Probacijos jsta-
tymas) 15 straipsnyje nurodytos specialiosios lygtinai paleisty i$ patai-
s0s jstaigos nuteistyjy pareigos. Sios pareigos yra imperatyviai jtvirtintos
jstatymy leidéjo kaip taikomos bitent tiems probuojamiesiems, kurie yra
lygtinai paleisti i$ pataisos jstaigy. Apie $io straipsnio taikymo problema-
tika informacijos ir moksliniy straipsniy néra daug, kadangi pats straips-
nis Probacijos jstatyme atsirado tik 2020 m. liepos 1 d., jsigaliojus naujai
probacijos jstatymo redakcijai. Iki tol apie lygtinj paleidima i$ pataisos
jstaigos, Probacijos instituto, efektyvumga ir probacijos individualizavima
kalbéjo tokie mokslininkai kaip Gintautas Sakalauskas, Simonas Nikar-
tas, Simona Mesoniené ir kt. Siame straipsnyje analizuojant teisinj regla-
mentavimg ir teismy praktika siekiama atskleisti, kokios yra probleminés
$io Probacijos jstatymo straipsnio taikymo sirtys, kurios yra aktualios ir
teismy bendruomenei, ir Kaléjimy departamentui, ir Probacijos tarnybai,
kuri iki 2022 m. liepos 1 d. yra pavaldi Kaléjimy departamentui, o nuo
2022 m. liepos 1 d. pasikeitus teisiniam reglamentavimui bus pavaldi Tei-
singumo ministerijai. Lygtinai i§ pataisos jstaigy paleisti nuteistieji jstaty-
me i$skirti i§ kity probuojamyjy tikslingai, kadangi pasitikéjima Siais nu-
teistaisiais i§rei$kia pataisos jstaiga (lygtinio paleidimo i§ pataisos jstaigos
komisija (toliau — Komisija), ir kai kuriais atvejais teismas, patvirtindamas
tokj paleidima). O kiti nuteistieji, kuriy priezitirg vykdo Probacijos tarny-
ba, — asmenys, kuriems laisvés atémimo ar aresto bausmeés vykdymas yra
atidétas, arba asmenys, kuriems skirtas laisvés apribojimas, individualius
jpareigojimus gauna teismui paskyrus bausme, ir privalo vykdyti ben-
drasias pareigas, kurios yra jtvirtintos Probacijos jstatymo 14 straipsnyje
ir yra itin bendro pobudzio: ,[...] atvykimas laiku j Probacijos tarnyba,
probacijos salygy ir individualiame probuojamojo priezitiros plane nu-
statyty priemoniy vykdymas ir pranesimas probuotojui apie jy vykdyma,
dokumenty pateikimas bei probuotojo informavimas apie savo gyvena-
maja, darbo ar mokymosi viet, iSvykimg uz gyvenamosios vietos miesto
(rajono) riby“'. Sios pareigos yra privalomos visiems probuojamiesiems.
O lygtinai paleisti i§ pataisos jstaigos nuteistieji turi konkreciai jvardytas
specialigsias pareigas, kuriy laikymasi turi uztikrinti Probacijos pareigi-
nai. Praktikoje matyti, kad galima susidurti su netikétomis problemomis,

! ,Lietuvos Respublikos probacijos jstatymas®, Infolex, zifiréta 2022 m. sausio 9 d.,

https://www.infolex.lt/ta/1526287ref=5.
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kadangi kartais teisme nagrinéjami Probacijos tarnybos teikimai dél pa-
pildomy pareigy paskyrimo nuteistajam, nors jis tas pareigas privalo vyk-
dyti ir be papildomo teismo jpareigojimo. Tokia situacija dazniausiai pa-
sitaiko tada, kai baigiasi intensyvios prieziaros laikotarpis. Arba tokig ar
panasia klaidinancig situacijg gali sukelti paties teismo priimtas sprendi-
mas patvirtinti lygtinio paleidimo i$ pataisos jstaigos komisijos Nutarima
paleisti nuteistajj lygtinai netaikant intensyvios priezitros. Tokiais atvejais
teismas pats savarankiskai skiria jpareigojimus, numatytus baudziamaja-
me kodekse, taciau daznai skiriami jpareigojimai sutampa su tais, kurie
jau yra imperatyviai numatyti lygtinai paleistiems probuojamiesiems Pro-
bacijos jstatymo 15 straipsnyje. Toliau nuosekliai nagrinéjant teisinj lyg-
tinio paleidimo i$ pataisos jstaigos reglamentavima ir kelis teismo prakti-
kos pavyzdzius bus bandoma suprasti kokios kyla probleminés situacijos
praktikoje ir kaip buty galima jy i$vengti.

1. Lygtinio paleidimo i$ pataisos jstaigos samprata,
teisinis reglamentavimas ir probleminiai aspektai

»Lygtinis paleidimas i$ laisvés atémimo vietos - tai salyginio atleidi-
mo nuo bausmeés rasis, kai nuteistasis lygtinai atleidZziamas nuo tam tikros
laisvés atémimo bausmés dalies atlikimo nustatant bandomajj laikotarpj
bei tam tikrus elgesio apribojimus®. ,Lingvistiniu pozitiriu sgvoka lygti-
nis — daromas su salyga, paleidimas - suteikti laisve™. Lygtinio paleidimo
i$ pataisos jstaigos ,tikslas — padéti nuteistiesiems pereiti nuo gyvenimo
pataisos jstaigoje prie gyvenimo visuomenéje, laikantis jstatymy ir pripa-
zinty elgesio normy, sudarant nuteistgjj skatinancias salygas ir probacijos
tarnybos prieziiirg, taip prisidedant prie visuomenés apsaugos, bei nusi-
kalstamumo visuomenéje mazinimo*“.

Taigi lygtinis paleidimas i§ pataisos jstaigos pagal Lietuvos Respu-
blikos bausmiy vykdymo kodekso (toliau — BVK) 157 straipsnj gali bati

2 Ramiinas Liutikas, ,,Lygtinio paleidimo paskirtis baudziamojo teiséje”, Jurispru-

dencija 47, 39 (2003): 86-96, https://ojs.mruni.eu/ojs/jurisprudence/article/
view/3336/3133.

Vilniaus pataisos namai, ,,Lygtinis paleidimas - kelias teigiamy pokyc¢iy link (2020
m. apzvalga)®, zitiréta 2022 m. sausio 9 d., http://www.kaldep.It/lt/vilniauspn/nau-
jienos-vilniauspn/archive/p80/lygtinis-paleidimas-kelias-3z9x.html?fbclid=IwA-
R1YsM-K6ampKbU9qmiiQ4n5pYRzL60yOjjKalOl-X8E9RMceihKhYHyvKw.

4 Ibid.
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taikomas tiems nuteistiesiems, ,kuriy nusikalstamo elgesio rizika zema
arba kurie padaré akivaizdzia pazangg mazindami savo nusikalstamo el-
gesio rizikg, i§skyrus $io straipsnio 2 dalyje nurodytus nuteistuosius, gali
bati lygtinai paleisti i$ pataisos jstaigos atlike atitinkamg dalj bausmés®.
Minéto straipsnio 2 dalyje numatyta, kad ,nuteistieji, kuriems i§ dalies
atidétas bausmés vykdymas buvo panaikintas, taip pat, kuriems lygtinis
paleidimas i$ pataisos jstaigos buvo panaikintas ir jie teismo nutartimi
buvo nukreipti atlikti likusios nuosprendziu paskirtos laisvés atémimo
bausmés dalies, gali buti lygtinai paleisti i$ pataisos jstaigy, jei jy nusikals-
tamo elgesio rizika zema arba jie padaré akivaizdzig pazanga mazindami
savo nusikalstamo elgesio rizikg ir yra atlike vienerius metus laisvés até-
mimo bausmés nuo teismo nutarties dél bausmés vykdymo atidéjimo ar
lygtinio paleidimo panaikinimo ir nukreipimo j pataisos jstaigg vykdymo
pradzios“. To paties straipsnio 3 dalyje numatyta, kad ,,nuteistieji, (su nu-
rodytomis i$imtimis), atlike tris ketvirtadalius paskirtos laisvés atémimo
bausmés, lygtinai paleidziami i§ pataisos jstaigy taikant jiems intensyvig
priezitirg®’, o to paties straipsnio 4 dalyje numatyta, kad ,,nuteistieji, su-
tinkantys, kad jiems bity taikoma intensyvi prieZitira, gali buti lygtinai
paleisti pagal $io straipsnio 1 ir 2 dalis iki $e$iy ménesiy anksc¢iau, negu
nustatyta $io straipsnio 1 ir 2 dalyse®.

Ankstesniuose moksliniuose darbuose, kuriuose buvo analizuojama
lygtinio paleidimo i$ pataisos jstaigos problematika, kaip vienas i$ iki tol
galiojusio teisinio reglamentavimo trikumy nurodomas Komisijos ,tar-
pininkés“ vaidmuo. 2016 m. I. Michailovi¢ ir L. Jarutienés straipsnyje
»Lygtinio paleidimo i$ pataisos jstaigy taikymo problemos Lietuvoje“ bii-
tent toks nurodytas vienas i§ probleminiy aspekty, kad teismai neatsizvel-
gia j Komisijos nuomone, daznai netvirtina Komisijos sprendimy paleisti
nuteistajj lygtinai®. Straipsnyje aptariamos apklausos duomenimis, kai ku-
rie respondentai (Komisijos nariai) ,,iSreiské poreikj, kad uz nesunkius ar
apysunkius nusikaltimus nuteisto asmens lygtinio paleidimo sprendima

,,Lietuvos Respublikos bausmiy vykdymo kodeksas®, Infolex, zitréta 2022 m. sau-
sio 9 d., https://www.infolex.1t/ta/43563#Xc7931883db4647b4a6294e373e88bb88.
Ibid.

Ibid.

Ibid.

Ilona Michailovi¢ ir Liubové Jarutiené, ,,Lygtinio paleidimo i§ pataisos jstaigy tai-
kymo problemos Lietuvoje”, Kriminologijos studijos 4 (2016), https://www.zurnalai.
vu.lt/kriminologijos-studijos/article/view/10731/8815.

© ® 9 o



Kristina BuZinska

galéty priimti tik Komisija“'?, panasia pozicija iSreiské ir apklausti teisé-
jai. Jstatymy leidéjas matomai atsizvelgeé | teisés doktrinoje keliamas pro-
blemas, kadangi dabartinis teisinis reglamentavimas atliepia jy lakescius.
BVK 157 straipsnyje, 6 ir 7 dalyse nurodoma, kad ,,$io straipsnio 1 dalies
1 punkte nurodytiems nuteistiesiems lygtinj paleidimg i$ pataisos jstai-
gy taiko Lygtinio paleidimo i$ pataisos jstaigos komisija, o $io straipsnio
1 dalies 2 ir 3 punktuose ir 2 dalyje nurodytiems nuteistiesiems lygtinj
paleidima i$ pataisos jstaigy taiko vietovés, kurioje yra nuteistojo pataisos
jstaiga, apylinkés teismas nutartimi, kuria patvirtinamas Lygtinio paleidi-
mo i$ pataisos jstaigos komisijos nutarimas taikyti nuteistajam lygtinj pa-
leidima i$ pataisos jstaigos“!'. Analogiskos nuostatos jtvirtintos ir lygtinio
paleidimo i$ pataisos jstaigos komisijos nuostatuose. Juose vienos i§ Ko-
misijos funkcijy yra priimti motyvuotus nutarimus taikyti arba netaikyti
lygtinj paleidima i$ pataisos jstaigy BVK 157 straipsnio 1 dalies 1 punkte
nurodytiems nuteistiesiems, BVK 157 straipsnio 1 dalies 2 ir 3 punktuose
arba 2 dalyje nurodytiems nuteistiesiems ir dél jy teikia nurodytus nu-
tarimus vietoveés, kurioje yra nuteistojo pataisos jstaiga, apylinkeés teis-
mui'. Lietuvos Respublikos baudziamojo proceso kodekso (toliau — BPK)
360 straipsnio 2 dalyje, be kita ko, numatyta, kad ,teismas, jvertines, ar
Lygtinio paleidimo i$ pataisos jstaigos komisijos nutarime i§déstytos isva-
dos atitinka faktines aplinkybes, ar tinkamai taikytos Lietuvos Respubli-
kos bausmiy vykdymo kodekse nustatytos lygtinio paleidimo i$ pataisos
jstaigy salygos, priima motyvuotg nutartj patvirtinti §j nutarimg arba jo
nepatvirtinti“’’. Grjztant prie BVK 157 straipsnio 8 dalies, joje nurodyta,
kad ,likusios neatliktos laisvés atémimo bausmés laikotarpiu lygtinai pa-
leistiems i§ pataisos jstaigy nuteistiesiems vykdoma probacija. Probacijos
vykdymo, jos salygy keitimo ir probacijos panaikinimo tvarka nustatyta
Lietuvos Respublikos probacijos jstatyme™'*.

Probacijos jstatymo 15 straipsnio 2 dalyje nurodyta, kad ,lygtinai
paleisto i§ pataisos jstaigos nuteistojo buvimo vietg ir laikg intensyvios

10 Jbid.

,Lietuvos Respublikos bausmiy vykdymo kodeksas®, supra note, 5.

,,2020 m. balandzio 27 d. jsakymas Nr. V-107 ,,D¢l Lygtinio paleidimo i§ pataisos
jstaigos komisijos nuostaty patvirtinimo*“, Infolex, zitréta 2022 m. vasario 25 d.,
https://www.infolex.1t/ta/595005.

,Lietuvos Respublikos baudziamojo proceso kodeksas®, Infolex, zitiréta 2022 m.
vasario 25 d., https://www.infolex.1t/ta/10708.

,Lietuvos Respublikos bausmiy vykdymo kodeksas®, supra note, 5.
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priezitiros metu, elgesio pataisos programas, kuriose tikslinga dalyvauti
$iam nuteistajam, vietas, kuriose negalima lankytis, ir asmenis, su kuriais
negalima bendrauti, nustato probacijos tarnyba, atsizvelgdama j lygtinai
paleisto i$ pataisos jstaigos nuteistojo rizikos lygj, kriminogeninius veiks-
nius, nusikaltimo, uz kurj vykdoma probacija, padarymo aplinkybes, el-
gesj, taikytas socialinés reabilitacijos priemones ir jy jgyvendinimo rezul-
tatus atliekant laisvés atémimo bausme pataisos jstaigoje“'®. Taigi butent
Probacijos tarnyba ir konkretus probacijos pareigiinas, kurio priezitrai
yra priskiriamas nuteistasis, atsizvelgdamas j nurodytus kriterijus indivi-
dualizuoja ir pritaiko intensyvios priezitros vykdymo salygas kiekvienam
lygtinai paleistam probuojamajam. Be to, Probacijos jstatymo 15 straips-
nio 1 dalies 1 punkte numatyta, kad ,lygtinai paleisti i$ pataisos jstaigy
nuteistieji privalo intensyvios priezitiros metu nustatytu laiku bati nu-
statytose vietose, taip pat laikytis intensyvios prieziiros vykdymo salygy,
nustatyty $io jstatymo VI skyriuje, jeigu lygtinis paleidimas i§ pataisos
jstaigos buvo taikytas pagal Bausmiy vykdymo kodekso 157 straipsnio 3
arba 4 dalj“*¢.

Taciau lygtinio paleidimo i$ pataisos jstaigos laikotarpiu, net inten-
syvios prieziiiros laikotarpiu probuojamieji turi ir kity, specialiy pareigy,
numatyty probacijos jstatymo 15 straipsnio 1 dalies 2-7 punktuose:

 dalyvauti elgesio pataisos programose;

o gydytis priklausomybés nuo psichikg veikianc¢iy medziagy ligas,
jeigu toks gydymas buvo pradétas ir nebaigtas pataisos jstaigoje;

 nesilankyti tam tikrose vietose;

« nevartoti psichikg veikian¢iy medziagy, jeigu nusikalstama veika,
uz kurig nuteistasis atlieka bausme, padaré budamas apsvaiges nuo $iy
medziagy;

« nebendrauti su tam tikrais asmenimis ar asmeny grupémis;

« darbingo amziaus probuojamieji — per penkiolika dieny nuo pa-
leidimo jsidarbinti arba uzsiregistruoti Uzimtumo tarnyboje'.

Sios pareigos yra privalomos visiems lygtinai paleistiems nuteistie-
siems (su paciose pareigose numatytomis salygomis) ir galioja ne tik in-
tensyvios priezitiros metu, taciau ir jai pasibaigus, arba bent jau taip turéty
bati skaitant jstatymo norma.

I$samus, platus ir nuoseklus teisés norminiy akty, reglamentuojan-

15 Lietuvos Respublikos probacijos jstatymas®, supra note, 1.

16 Ibid.
7 Ibid.
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¢iy lygtinio paleidimo i§ pataisos jstaigos taikymo procesg ir nuostatas,
sudéliojimas padeda matyti ir suprasti, koks yra lygtinio paleidimo i$ pa-
taisos jstaigos procesas. BVK numatyta, kad atlikus tam tikrg dalj baus-
més Komisija priima nutarimg paleisti nuteistgjj laisvés atlikimo bausme
lygtinai. Jstatyme numatyti atvejai, kada lygtinai i§ pataisos jstaigos pa-
leidziamiems nuteistiesiems taikoma intensyvi prieziara. Paleidus asmenj
lygtinai jam prasideda stebéjimo — probacijos — laikotarpis, kurio vykdy-
ma reglamentuoja buitent Probacijos jstatymas.

2. Probacijos jstatymo 15 straipsnis: taikymo
problemos praktikoje

Vienas probacijos vykdymo pagrindy - lygtinis nuteistojo paleidimas
i$ pataisos jstaigos, probacija pradedama vykdyti lygtinio paleidimo i$ pa-
taisos jstaigos dieng (Probacijos jstatymo 11 straipsnis). Akivaizdu, kad
laikinai paleidus asmenis atlikti likusig bausmés dalj laisvéje, suteikus pa-
sitikéjima, jie iSeina su prieziara ir vis dar atlikinéja paskirta bausme. Kad
resocializacijos procesas vykty sékmingai, lygtinai paleisti nuteistieji turi
daugiau specialiy pareigy nei kiti probuojamieji, - jos jau buvo jvardytos
ankstesniame skyriuje. Ir nors jame imperatyviai numatytos pareigos vi-
siems, i$skirtinai - lygtinai paleistiems nuteistiesiems, taciau jos ne visada
bina sékmingai vykdomos. Sioje straipsnio dalyje bus trumpai, o kur rei-
kia, iSsamiau aptartos pareigos ir jy taikymo praktikoje aspektai.

Pirmiausia - dalyvauti elgesio pataisos programose. Probacijos jsta-
tymo 15 straipsnio 2 dalyje numatyta, kad probuotojai, atsizvelgdami j
lygtinai paleisto i§ pataisos jstaigos nuteistojo rizikos lygj, kriminoge-
ninius veiksnius, nusikaltimo, uz kurj vykdoma probacija, padarymo
aplinkybes, elgesj, taikytas socialinés reabilitacijos priemones ir jy jgy-
vendinimo rezultatus atliekant laisvés atémimo bausme pataisos jstaigoje,
parenka programas, kuriose probuojamieji, lygtinai i$éje i$ pataisos jstai-
gos, turéty dalyvauti’®. Siuo metu Probacijos tarnyba gali taikyti Kaléjimy
departamento prie Lietuvos Respublikos Teisingumo ministerijos direk-
toriaus jsakymu ,,Dél Nusikalstamo elgesio rizikos vertinimo metodiky
ir elgesio pataisos programy aprobavimo Lietuvos bausmiy vykdymo
sistemoje tvarkos apra$o patvirtinimo ir adaptuoty nusikalstamo elgesio
rizikos vertinimo metodiky ir elgesio pataisos programy aprobavimo®

18 Lietuvos Respublikos probacijos jstatymas*, supra note, 1.
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aprobuotas elgesio pataisos programas: ,Tik tu ir as% ,,Equip"; ,,Elgesys —
Pokalbis — Pasikeitimas“ (EPP), Seksualiai nusikaltusiy asmeny terapijos
programa (SeNAT), Priklausomy nuo psichika veikianc¢iy medziagy as-
meny reabilitacijos programg”. Nors tokios nuostatos atrodo ganétinai
akivaizdzios, pasitaiko atvejy, kada Probacijos tarnyba kreipiasi j teisma
su teikimu, prasydami paskirti jpareigojimg — dalyvauti elgesio pataisos
programoje. Pavyzdziui, Vilniaus miesto apylinkés teisme buvo gautas
probacijos teikimas Nr. T-1062-1072/2021, kuriame buvo nurodyta, kad
paleidus nuteistgja lygtinai Panevézio apylinkés teismo nutartimi, ji buvo
teismo jpareigota lygtinio paleidimo metu nevartoti psichikg veikianciy
medziagy, neiseiti i§ namy nuo 22 val. iki 6 val,, jei tai nesusije su darbu
ar mokymusi, dalyvauti priklausomy asmeny savitarpio paramos grupés
veikloje. Kadangi nuteistoji padaré administracinj nusizengimg ir jos at-
zvilgiu buvo pradétas naujas ikiteisminis tyrimas, Probacijos tarnyba pra-
$é teismo skirti jai papildoma jpareigojima — dalyvauti elgesio pataisos
programose. I$ nutarties matyti, kad probacijos atstové teismo posédzio
metu patvirtino, jog tai programos, kurias vesty pati Probacijos tarnyba®.

Kalbant apie programas, Probacijos tarnyba, matydama batinybe,
gali kreiptis j teisma su teikimu ir prasyti teismo jpareigoti probuoja-
majj dalyvauti kitose specifinése programose, pavyzdziui, smurtinj elge-
sj keic¢ianc¢iose programose, kurias vykdo ne pati Probacijos tarnyba, o
partneriai. Siuo atveju buvo praSoma paskirti papildomg jpareigojima,
kurj asmuo ir taip turéjo vykdyti ir kurio tinkamg vykdyma turi uztikrin-
ti batent Probacijos tarnyba. Galimai toks nesusipratimas jvyksta dél to,
kad teismas, priimdamas nutartj paleisti asmenj lygtinai, papildomai jam
skiria jpareigojimus, nors, kaip buvo matyti anksciau, teisés aktuose tai
néra reglamentuota. Tiksliau, nebéra, nors tokia praktika vis dar egzis-
tuoja, kai teismui priémus sprendima paleisti asmenj lygtinai i§ pataisos
jstaigos netaikant intensyvios priezitros, yra paskiriami papildomi jparei-
gojimai, kurie jau ir taip turéty bati vykdomi pagal Probacijos jstatymo

¥ Kaléjimy departamento prie Lietuvos Respublikos teisingumo ministerijos direkto-

riaus 2012 m. birzelio 25 d. jsakymas Nr. V-211 ,,Dél Nusikalstamo elgesio rizikos
vertinimo metodiky ir elgesio pataisos programy aprobavimo Lietuvos bausmiy vyk-
dymo sistemoje tvarkos apraso patvirtinimo ir adaptuoty nusikalstamo elgesio rizi-
kos vertinimo metodiky ir elgesio pataisos programy aprobavimo®, Infolex, zitiréta
2022 m. vasario 25 d., https://www.infolex.It/ta/157552?ref=5.

,»Vilniaus miesto apylinkés teismo 2021 m. rugséjo 20 d. nutartis Nr. T-1062-
1072/2021¢, Infolex praktika, zitiréta 2022 m. sausio 9 d., https://www.infolex.It/
tp/2026684.
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15 straipsnio nuostatas ir kuriy papildomai skirti néra pagrindo. Pavyz-
dziui, Vilniaus miesto apylinkeés teisme byloje Nr. T-1083-1128/2021 buvo
nuspresta patvirtinti Komisijos nutarimo dél lygtinio paleidimo i$ patai-
sos jstaigos be intensyvios priezitiros taikymo nuteistajam A. R. ir, vado-
vaujantis BK 75 straipsniu, nustatyti A. R. jpareigojimus: per vieng meénesj
nuo lygtinio paleidimo i$ pataisos jstaigos dienos pradéti dirbti ir testi
darba, praradus darbg registruotis Uzimtumo tarnyboje be pazeidimuy;
neiseiti i$ namy nuo 23 val. iki 6 val,, jeigu tai nesusije su darbu, mokymu-
si arba gydymusi; nei$vykti uz gyvenamosios vietos miesto (rajono) riby
be nuteistojo prieziiirg vykdancios institucijos leidimo; nevartoti alkoho-
lio ir kity psichikg veikian¢iy medziagy; dalyvauti elgesio pataisos progra-
moje, §j jsipareigojima jvykdant per 4 ménesius nuo lygtinio paleidimo i$
pataisos jstaigos dienos®'. Teismas skirdamas jpareigojimus vadovaujasi
Lietuvos Respublikos baudziamojo kodekso (toliau — BK) 75 straipsniu,
kuris reglamentuoja bausmés vykdymo atidéjima ir kuriame numatytos
pareigos, kurias galima skirti nuteistajam atidéjus bausmés vykdyma. Pa-
gal Probacijos jstatymo 15 straipsnio 3 dalj, ,,$io jstatymo 29 ir 30 straips-
niuose nustatyta tvarka lygtinai paleistam i$ pataisos jstaigos nuteistajam
gali buiti paskirtos ir kitos, Sio straipsnio 1 dalyje nenurodytos, pareigos, au-
kléjamojo poveikio priemonés arba baudziamojo poveikio priemonés, in-
tensyvi priezitira arba $io straipsnio 1 dalyje nurodytos pareigos gali buti
pakeistos kitomis pareigomis, aukléjamojo poveikio priemonémis arba
baudziamojo poveikio priemonémis, intensyvia priezitira“®.

Akivaizdu, kad toks teismo nutarties priémimas, kai yra paskiriamos
papildomos pareigos, kurios jau ir taip yra numatytos kaip privalomos
lygtinai paleistiems nuteistiesiems Probacijos jstatyme, klaidina Proba-
cijos tarnybg dél tokiy pareigy privalomo vykdymo be teismo paskirty
jpareigojimu.

Antroji pareiga yra ganétinai tiksliai ir ai$kiai suformuota jstaty-
my leidéjo, todél jos nereikia iSsamiai nagrinéti. Pareiga lygtinai paleis-
tiems nuteistiesiems numatyta Probacijos jstatymo 15 straipsnio 1 dalies
3 punkte - gydytis priklausomybés nuo psichika veikianciy medziagy li-
gas, jeigu toks gydymas buvo pradétas ir nebaigtas pataisos jstaigoje. Tokia
normos formuluoté yra logiska, kadangi tokius jpareigojimus — gydytis

21 Vilniaus miesto apylinkés teismo 2021 m. spalio 5 d. nutartis Nr. T-1083-

1128/2021%, Infolex praktika, zitiréta 2022 m. sausio 9 d., https://www.infolex.It/
tp/2030631.

2 Lietuvos Respublikos probacijos jstatymas®, supra note, 1.
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nuo priklausomybés nuo psichikg veikianc¢iy medziagy, gali paskirti tik
teismas. Taciau jeigu toks gydymas jau buvo pradétas ir nebaigtas, asmuo
sutiko su tokiu gydymu pataisos jstaigoje, tai bty ne naujas jpareigoji-
mas, o tiesiog tesimas tos resocializacijos ir pagalbos asmeniui, kuri buvo
pradéta pataisos jstaigoje.

Pareigos nesilankyti tam tikrose vietose ir nebendrauti su tam tikrais
asmenimis ar jy grupémis daug lengviau kontroliuojamos intensyvios
priezitiros metu. Su tuo neabejotinai sutinka ir probuotojai, ir teismai, ir
patys probuojamieji. Ta¢iau nepaisant to tokias pareigas gali skirti pro-
buotojas, savarankiskai atsizvelgdamas j jau minétas aplinkybes. Indivi-
dualiu autorés vertinimu, didziausios jtakos tokiam jpareigojimui galéty
turéti lygtinai paleisto asmens padaryty nusikalstamy veiky pobudis. Jeigu
probuojamojo nusikalstamos veikos susijusios su mustynémis ir kitokiu
vieSosios tvarkos sutrikdymu banant vieSose vietose neblaiviam, visiskai
teisinga buty paskirti jpareigojimg nesilankyti baruose ir klubuose, taip
saugant probuojamajj nuo pagundy ir galimy naujy analogisko pobudzio
nusikalstamy veiky darymo ateityje. Jeigu nusikalstamos veikos buvo pa-
darytos prie$ atitinkamus asmenis arba kartu su atitinkamais asmenimis,
uzdraudimas su tokiais asmenimis bendrauti taip pat atitinkamai saugoty
nuo pagundy arba nuo galimy konfliktiniy situacijy susidarymo ir naujy
nusikalstamy veiky padarymo. Uztikrinti siy pareigy vykdyma be intensy-
vios priezitiros gali buti sudétinga, nebent baty pastebéti administraciniai
nusizengimai konkreciose vietose, pavyzdziui, nedidelis vieSosios tvarkos
sutrikdymas bare, uz kurj buty surasytas administracinis nusizengimas.
Tada Probacijos pareiglinas galéty imtis atitinkamy priemoniy ir padeéti
probuojamajam su tuo tvarkytis skiriant papildomus jpareigojimus.

Pareiga nevartoti psichikg veikian¢iy medziagy, jeigu nusikalstamag
veikg, uz kurig nuteistasis atlieka bausme, padaré budamas apsvaiges nuo
$iy medziagy, gali kelti $iokiy tokiy teisiniy diskusijy. Kaip nustatyti, kad
asmuo padaré veikg budamas apsvaiges nuo psichika veikian¢iy medzia-
gu? Logiskiausias ir lengviausias atsakymas j $j klausimg - jeigu taip nu-
rodyta nuosprendyje ir teismas yra inkriminaves BK 60 straipsnio 1 dalies
9 punkte numatytg atsakomybe sunkinancia aplinkybe - veikg padaré as-
muo, apsvaiges nuo alkoholio, narkotiniy, psichotropiniy ar kity psichika
veikianc¢iy medziagy, jeigu $ios aplinkybés turéjo jtakos nusikalstamos
veikos padarymui. Tac¢iau tokia sunkinanti aplinkybé gali nebuti inkrimi-
nuota ir gali paaiskéti tik probacijos pareigiinui bendraujant su nuteistuo-
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ju. Ar tokiu atveju probuotojas gali savarankiskai taikyti §j jpareigojima
probuojamajam? Ar $iuo atveju jis turéty kreiptis j teisma? Taciau, kaip
jau minéta, probacijos jstatymo 15 straipsnio 3 dalyje numatyta, kad j teis-
ma galima kreiptis dél papildomy, $iame straipsnyje nenumatyty, pareigy
paskyrimo. Praktikoje akivaizdziai matyti, kad dazniausiai lygtinai paleis-
tiems asmenims $ig pareigg paskiria teismas, patvirtindamas Komisijos
sprendima taikyti lygtinj paleidimg i$ pataisos jstaigos, taciau manytina,
kad Sioje dalyje reikéty platesnio teismo ar jstatymy leidéjo isaiskinimo ir
teisinés diskusijos.

Dar viena neaptarta pareiga darbingo amziaus probuojamiesiems -
per penkiolika dieny nuo paleidimo jsidarbinti arba uzsiregistruoti Uzim-
tumo tarnyboje. Nors $ios pareigos vykdyma Probacijos tarnyba stengiasi
uztikrinti, kadangi tai yra vienas svarbiausiy resocializacijos ir teisingo
gyvenimo kelio pasirinkimo pagrindas, vis délto pasitaiko isimciy, kai
su teikimu yra kreipiamasi j teisma dél tokios pareigos paskyrimo. Pa-
vyzdziui, Vilniaus miesto apylinkés teismo nagrinétoje byloje Nr. T-207-
817/2021 nurodyta, kad Vilniaus miesto apylinkés teismo nutartimi pa-
tvirtintas Komisijos nutarimas dél lygtinio paleidimo i$ pataisos jstaigos
taikymo nuteistajam J. S. nustatant intensyvig priezitrg. Pasibaigus in-
tensyviai prieziirai jam nustatytos $ios pareigos ir baudziamojo poveikio
priemoneés: 1) neiseiti i§ namy nuo 22 val. iki 6 val,, jei tai nesusije su dar-
bu arba mokymusi, 2) nei$vykti uz gyvenamosios vietos miesto (rajono)
riby be nuteistojo priezitra vykdancios institucijos leidimo, 3) nevartoti
psichika veikianciy medziagy, 4) per 6 ménesius dalyvauti elgesio patai-
sos programoje. Dél nuteistojo priezitros laikotarpiu padaryty adminis-
traciniy nusiZzengimy prasoma skirti jam papildoma pareigg — testi dar-
ba*. Tikétina, kad tokie teikimai, o ne savarankiski Probacijos tarnybos
pareigiiny veiksmai uztikrinant $ios pareigos vykdyma yra susikloste dél
teismo savo iniciatyva skiriamy jpareigojimy, jtraukiant ne visus, o tik
dalj Probacijos jstatymo 15 straipsnyje numatyty specialiy jpareigojimy
lygtinai paleistiems asmenis.

Taigi teismo vis dar skiriami jpareigojimai lygtinai paleidziamiems
asmenims vadovaujantis BK, BVK ir ignoruojant Probacijos jstatymo
15 straipsnj gali bati paaiskinami tuo, kad keitési abiejy jstatymy (tiek
BVK, tiek Probacijos jstatymo) redakcijos. Zinoma, naujos redakcijos jsi-

3 Vilniaus miesto apylinkés teismo 2021 m. vasario 10 d. nutartis Nr. T-207-

817/2021%, Infolex praktika, zitiréta 2022 m. vasario 25 d., https://www.infolex.It/
tp/1969995.
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galiojo jau 2020 m. liepos 1 d., bet vis délto ankstesnéje BVK 157 straipsnio
5 ir 6 dalyse buvo numatyta, kad lygtinai paleidziamam i$ pataisos jstaigos
nuteistajam teismas nutartimi nustato BK IX skyriuje numatytas baudzia-
mojo poveikio priemones ir (ar) BK 75 straipsnio 2 ar 3 dalyje numatytas
pareigas, laikg, per kurj nuteistasis privalo jvykdyti paskirtas baudziamojo
poveikio priemones ir (ar) pareigas, ir (ar) intensyvig priezitra, o lygtinai
paleidziamiems i$ pataisos jstaigy nepilnameciams vietoj BK IX skyriuje
numatyty baudziamojo poveikio priemoniy ir (ar) BK 75 straipsnio 2 ar
3 dalyje numatyty pareigy nustatomos BK 82 straipsnyje numatytos au-
kléjamojo poveikio priemonés (i$skyrus atidavimg j specialig aukléjimo
jstaiga)*. Su tokia teismy vis dar taikoma praktika ne tik patvirtinti Ko-
misijos nutarimg, taciau ir paskirti jpareigojimus, akivaizdziai yra susitai-
kiusi ir Probacijos tarnyba, kuri ne savarankiskai uztikrina probuojamuyjy
jpareigojimy vykdyma, taciau kreipiasi j teismg dél papildomy jpareigoji-
my paskyrimo.

ISvados

Lietuvos Respublikos Probacijos jstatymo nuostatos yra glaudziai su-
sijusios su kitais norminiais teisés aktais, taip pat Lietuvos Respublikos
baudziamuoju kodeksu, Lietuvos Respublikos bausmiy vykdymo kodek-
su, Lietuvos Respublikos baudziamojo proceso kodeksu ir kitais pojstaty-
miniais teisés aktais. Atlikus i$samig straipsnyje minimy jstatymy analize
galima teigti, kad pagal dabar galiojancias jstatymy normas Lietuvos Res-
publikos Probacijos jstatymo 15 straipsnio nuostatos galioja visiems pagal
BVK 157 straipsnio nuostatas lygtinai paleistiems probuojamiesiems (su
atitinkamai pac¢iose normose numatytomis salygomis). Probacijos tarny-
ba tam tikrais atvejais, kai neuztenka minimame straipsnyje numatyty
pareigy, gali kreiptis j teismg praSydama paskirti papildomas Lietuvos
Respublikos baudziamajame kodekse numatytas pareigas.

Iki $iol teismai vis dar vadovaujasi senomis Lietuvos Respublikos
bausmiy vykdymo kodekso nuostatomis arba jpratimu ir, patvirtindami
lygtinio paleidimo i$ pataisos jstaigos komisijos nutarimus dél lygtinio
paleidimo taikymo nuteistajam, vis dar skiria papildomus jpareigojimus.
Toks papildomy jpareigojimy skyrimas trikdo Probacijos tarybos darba,
kuri jaucia pareigg prasydama teismy jpareigoti probuojamuosius dirbti

24 Lietuvos Respublikos bausmiy vykdymo kodeksas®, supra note, 5.
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arba dalyvauti elgesio pataisos programose, nors tokiy jpareigojimy vyk-
dymg turi uztikrinti pati Probacijos tarnyba savarankiskai.

Butina i$samesné teisiné diskusija ar teismo iSaiskinimas dél Lietu-
vos Respublikos probacijos jstatymo 15 straipsnio 1 dalies 1 punkto tai-
kymo - nevartoti psichikg veikian¢iy medziagy, jeigu nusikalstamg veika,
uz kurig nuteistasis atlieka bausme, padaré budamas apsvaiges nuo $iy
medziagy. Ar nusikalstama veika padaryta apsvaigus tik tada, kai yra in-
kriminuota tokia sunkinanti aplinkybé, ar ir tada, kai tai paaiskéja ben-
draujant su probuojamuoju? Ar taikyti $ig pareiga turéty Probacijos tar-
nyba savarankiskai, ar kreiptis j teisma? Tai klausimai diskusijai.
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PROBLEMS OF THE APPLICATION OF ARTICLE 15
OF THE LAW ON PROBATION OF THE REPUBLIC
OF LITHUANIA

Kristina Buzinska

Mykolas Romeris University, Lithuania

Summary. Article 15 of the Law on Probation of the Republic of
Lithuania imperatively establishes the special duties of convicts released
from the prison. They are binding on all released convicts, but in practice
the application of these provisions may raise issues that require further
clarification. If the probation commission decides to apply parole in the
cases provided for in clause 2 and 3 of Article 157 (1), or Article 157 (2)
of the Penitentiary Code of the Republic of Lithuania, it shall provide the
place of its resolution where the convict’s correctional facility is located to
approve the decision. The court, after confirming the decision, decides to
release the convict on parole with or without intensive supervision. Once
a person has been placed under intensive surveillance and at the end of
this period, the Probation Service must ensure that the obligations laid
down in that article continue to apply to all persons released on parole. It
transpires that the Probation Service does not apply them independently
and the duty imposed by the court again resurfaces. When a court up-
holds the Probation Commission’s decision to impose parole on a convict
and decides to release them without intensive supervision, they assign
additional (or with the Commission’s recommendations) obligations to
the convict, in accordance with the Probation Act.

Keywords: parole, convicts, special duties, Probation Law.
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PINIGU PLOVIMO PROBLEMATIKA ,,FINTECH®
SEKTORIUJE LIETUVOJE

Melanija Dzafarova
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Mykolo Romerio universitetas

Santrauka. Siame straipsnyje analizuojama ir tiriama pinigy plovimo
prevencija ir jos problematika ,,FinTech® sektoriuje Lietuvoje. Straipsnyje,
visy pirma, aptariama pinigy plovimo sgvoka, pateikiamos jos salygos,
priezastys, taip pat analizuojami pinigy plovimo proceso jgyvendinimo
budai ir metodai. Kitose straipsnio dalyse analizuojama, kaip vykdoma
pinigy plovimo prevencija ,,FinTech® sektoriuje Lietuvoje, kokios yra
pagrindinés su pinigy plovimu ,,FinTech® sektoriuje Lietuvoje susijusios
rizikos, taip pat kaip pandemija paveiké ir turéjo jtakos pinigy plovimui.
I$keliamas klausimas, ar pandemija turéjo jtakos tam, kad iSaugo sukcia-
vimo atvejy naudojantis ,,FinTech® jmonémis, mastas. Straipsnyje yra
daroma pagrindiné iSvada, kad pinigy plovimas - nusikalstama veika,
kurios siekis yra finansiné nauda ir neteisétas turto pasisavinimas. Ak-
centuotina, kad pinigy plovimas tapo globalia problema. Tai lemia labai
daug priezasciy, taciau pagrindinés $ios: Lietuvoje néra pateikiama daug
informacijos apie ,,FinTech jmones, nuolat auga finansiniy technologijy
jmoniy skaicius, jy paslaugos lengvai prieinamos ir jomis naudojamasi, —
visa tai gali lemti pinigy plovima.

Reik$miniai ZodzZiai: Fintech, pinigy plovimas, pinigy plovimo pre-
vencija, priezitiros institucijos, nacionalinis pinigy plovimo ir teroristy
finansavimo riziky vertinimas, Finansiniy nusikaltimy tyrimo tarnyba,
finansinés jstaigos.
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Ivadas

I pradziy gali susidaryti jspudis, kad pinigy plovimas - tai nusikal-
timas, kuriam vykstant net negali kilti minciy apie sveikatos sutrikdyma,
auka, pasikésinimg j jstatymo saugomas vertybes arba apie plésima. At-
rodo, kad pinigy plovimas - tai visai nepavojingas nusikaltimas. Taciau
ar i$ tikryjy taip ir yra? Kad ir kaip skambéty ,,nepavojingai®, tai yra labai
rimtas nusikaltimas, kuris visada jvyksta kaip kito pasekmeé, pavyzdys -
kontrabandos, korupcijos, prostitucijos, prekybos ginklais ir narkotikais
arba turto prievartavimo atvejai. Pinigy plovimas gali biti suprantamas
kaip ,,procesas, kai nusikalstamu btidu gautos pajamos yra paverciamos
turtu, kuris atrodo teisétos kilmés*®.

Pinigy plovimas - tai visada nusikaltimas, kurio tikslas yra neteisétas
turto ir pinigy pasisavinimas. Paprastai tariant, pinigy plovimas - i$ netei-
séty veikly gauti pinigai ir jy legalizavimo procesas, kurio metu yra siekia-
ma nuslépti nuo $alies valdzios tikraja tokiy pinigy kilme. Batina pastebé-
ti, kad pinigy plovimas tapo globalia problema. Vis dazniau tarptautinés
pasaulio banky sistemos gali stebéti, kaip yra ,,plaunami® dideli pinigai
(nuo 300 iki 500 milijardy JAV doleriy kasmet), kurie yra gauti nelegaliu
ir neteisétu budu'. Valdzia visada imasi atitinkamy veiksmy ir priemo-
niy siekdama sustabdyti pinigy plovimg. Remiamasi ,,Pinigy plovimo ir
teroristy finansavimo prevencijos jstatyme“ numatytomis normomis ir
pazeidéjams taikomos atitinkamos sankcijos. Taip pat valdzia reikalauja
i§ komerciniy banky nedelsiant informuoti, jeigu pastebimos jtartinos,
daznai pasikartojancios arba labai didelio masto finansinés operacijos sie-
kiant valdyti ir sustabdyti pinigy plovima. Be kita ko, daugiausia neteiséty
pajamy yra gaunama butent i§ kontrabandos, prekybos narkotikais ir ky-
$iy. Nusikalstamu, kriminaliniu biadu gauty pinigy legalizavimas visada
turés neigiamy pasekmiy. Ypac zalingy pasekmiy patirs salies ekonomika,
kadangi tokiais veiksmais yra késinamasi i valstybés biudzets. Neatmes-
tina, kad tokie kriminaliniai veiksmai gali sukelti ne tik musy valstybés
finansinj nepasitikéjima, bet ir infliacijg, o tai gali labai stipriai paveikti
visg Salies ekonomikg ir visy pilieciy finansine padétj. Nors pinigy plo-
vimas i$ pradziy gali atrodyti visai nepavojingas nusikaltimas, taciau taip

! Vito Tanzi, ,,Money Laundering and the International Financial System. Internati-
onal Monetary Fund Working Paper, International Monetary Fund, 4, zitréta 2021
m. gruodzio 18 d., https://www.imf.org/en/Publications/WP/Issues/2016/12/31/Mo-
ney-Laundering-and-the-International-Financial-System-23838.
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manyti yra labai klaidinga, kadangi pinigy plovimas, savo ruoztu, yra su-
sijes su organizuotu nusikalstamumu, kurio bendras tikslas - neteisétas
pinigy pasisavinimas. Nuolat augantis finansiniy technologijy (,,FinTech®)
jmoniy skaicius Lietuvoje gali bati viena i$ priezasc¢iy kodél salyje yra daz-
nai kovojama su tokiais nusikaltimais®. Valstybé neturi pakankamai viesai
prieinamy duomeny, kurie padéty ir leisty bendrai suprasti pinigy plovi-
mo mastg ,,FinTech” sektoriuje. Pastebétina, kad COVID-19 pandemijos
metu sparciai iS$augo suké¢iavimo, naudojantis ,,FinTech® jmonémis, mas-
tas.

Straipsnio tyrimo objektas - pinigy plovimas, kurj lemia labai
daug priezas¢iy: sparciai augantis finansiniy technologijy (,,FinTech®)
jmoniy skaicius, lengvas jy paslaugy prieinamumas ir naudojimas. Sios
jmoneés gali suteikti patogig terpe nusikalstamu budu jgytiems pinigams
legalizuoti ir nusikalstamoms veikoms vykdyti.

Straipsnio tyrimo dalykas - ,,FinTech jmoniy rizika ir grésmés pi-
nigy plovimo srityje.

Sio straipsnio tikslas — i$analizuoti pinigy plovimo reik§me, atskleisti
pinigy plovimo priezastis, salygas, proceso jgyvendinimo metodus ir ba-
dus, taip pat i$nagrinéti, kaip yra vykdoma pinigy plovimo prevencija
»FinTech” sektoriuje Lietuvoje, kokios pagrindinés rizikos su tuo susiju-
sios, be to, siekiama atskleisti, ar COVID-19 turéjo jtakos pinigy plovimui.

Tyrimo uZdaviniai:

1) iSanalizuoti pinigy plovimo esme, $io proceso jgyvendinimo ba-
dus ir metodus;

2) pateikti teisinés kovos su pinigy plovimu priemones ir badus ,,Fin-
Tech® sektoriuje Lietuvoje;

3) aptarti, kaip esamos pandemijos laikotarpiu iSaugo sukciavimo,
naudojantis ,,FinTech” jmonémis, mastas;

4) remiantis moksline literataira ir oficialiais statistiniais duomeni-
mis, i$analizuoti nagrinéjamos temos problemy ir aktualumo klausimus.

Tyrimo metodai. Sisteminés analizés metodika tyrimo metu taikyta
tiriant ,,FinTech” sektoriuje Lietuvoje vykdomos kovos su pinigy plovimu
aspektus. Teorinis-analitinis metodas taikytas remiantis moksline, teorine
praktika ir siekiant pateikti $io tyrimo objekto analize, iSnagrinéti pinigy
plovimo ,,FinTech® sektoriuje Lietuvoje poveikj finansy sistemai.

2

»Anti-Money Laundering Guidance for Banks®, Sanction Scanner, zitiréta 2022 m.
sausio 18 d., https://sanctionscanner.com/blog/anti-money-laundering-guidance-
for-banks-162.
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1. Pinigy plovimo savoka

Prie$ atliekant tyrimg pirmiausia reikia apsibrézti nagrinéjama su-
bjekta. Pinigy plovimas - tai toks tycia atliekamas turto teisinés padéties
pakeitimas arba turto perdavimas, apie kurj yra Zinoma, kad jis yra jgytas
neteisétu, nusikalstamu budu, kurio siekis yra nuslépti arba uzmaskuoti
neteisétg turto kilme arba siekis padéti bet kokiam nusikalstamoje veikoje
dalyvaujanc¢iam asmeniui iSvengti atitinkamai teisiniy tokios nusikalsta-
mos veikos pasekmiy’.

Pinigy plovimo samprata (angl. money laundering) pirma karta buvo
paminéta JAV 1980 mety pabaigoje, padidéjus neteisétai narkotiky apy-
vartai ir pajamoms, gautoms i§ $ios nusikalstamos veiklos. Tada pinigy
plovimas buvo siejamas su procesu, kai nelegaliai gautos pajamos (,,juo-
dieji pinigai) buvo ver¢iamos legaliomis. Sio proceso metu slepiama
neteiséty pajamy kilmé arba slepiamas neteiséty pajamy panaudojimas.
Véliau $ios neteisétos pajamos maskuojamos, kad atrodyty teisétos. JAV
gyvenantis A. A. Karczmeris pinigy plovima aiskina kaip procesa, kurio
metu stengiamasi nelegalias pajamas nuslépti ir konvertuoti i kita mokeé-
jimo formg, kad nebuty galima nustatyti jy kilmés ir véliau pateikti jas
kaip legalias. O profesorius V. Vaskelaitis nurodo, kad pinigy plovimas -
tai nelegalus procesas, kurio metu neteisétu biidu gauti pinigai verc¢iami
i $varius arba alternatyvius, pageidautina, likvidzius ir saugius. ,Paste-
bétina, kad pateikiant pinigy plovimo sgvokas paprastai i$skiriami du
pinigy plovimo momentai: pinigy plovimui naudojamy pajamy Saltinis
yra nusikaltimas, t. y. pajamos, gautos nusikalstamu badu, ir $iomis pa-
jamomis yra disponuojama arba su jomis atliekamos jvairios finansinés
operacijos taip, kad teisiniu pozitriu jos bty traktuojamos kaip teisétos,
t. y. gautos i$ legaliy Saltiniy.“

Nyderlandy profesoré Brigitte Unger savo veikale teigia, kad ,,pini-
gy plovimo mastai ir poveikis nurodo, jog pasaulyje egzistuoja ne maziau
kaip astuoniolika skirtingy pinigy plovimo sgvoky“. Toliau aptartinos

3

,»Pinigy plovimas®, Vikipedija, zitiréta 2021 m. gruodzio 19 d., https://lt.wikipedia.
org/wiki/Pinig%C5%B3_plovimas.

Aurelijus Gutauskas, ,,Nusikalstamu biidu jgyty pinigy ar turto legalizavimo bau-
dziamasis teisinis vertinimas®, Jurisprudencija 98, 8 (2007): 63, https://ojs.mruni.eu/
ojs/jurisprudence/article/view/2693/2497.

5 Brigitte Unger ir kt., The Amount and the Effects of Money Laundering (Utrecht
School of Economics and Australian National University, 2006), 9, zitiréta 2022 m.
sausio 16 d., https://www.maurizioturco.it/bddb/2006 02 16 the amounts and .
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$iame moksliniame minimos pagrindinés pinigy plovimo sgvokos.

Remiantis Lietuvos Respublikos baudziamojo kodekso (toliau — BK)
216 straipsniu®, nusikalstamu badu jgyty pinigy ar turto legalizavimas
kaip nusikalstama veika apibréziama taip: ,Tas, kas siekdamas nuslépti ar
jteisinti savo paties ar kito asmens pinigus ar turtg, Zinodamas, kad jie jgy-
ti nusikalstamu badu, atliko su tuo turtu ar pinigais ar jy dalimi susijusias
finansines operacijas, sudaré sandorius ar naudojo juos tkinéje, komer-
cinéje veikloje ar melagingai nurodé, kad tai gauta i$ teisétos veiklos, bus
baudziamas bauda arba laisvés atémimu iki septyneriy mety.“ Taigi, pagal
Baudziamajj kodeksg, konkreciau pagal BK 216 straipsnj, pinigy plovimo
kaip nusikalstamos veikos butinasis kvalifikacinis pozymis yra batent pa-
jamos, jgytos neteisétu, nusikalstamu badu. Taip pat ne maziau svarbus
ir kitas kvalifikacinis pozymis - melagingas nurodymas, kad jgyti pinigai
ir turtas buvo gauti i$ teisétos, legalios veiklos. Tokio tipo nurodymai
gali bati atliekami teikiant finansing atskaitomybe valstybés jmonei arba
mokesciy inspekcijai, taip pat tais atvejais, kai yra deklaruojamas turtas ar
pajamos.

Kalbant apie pinigy plovimo savoka labai svarbu remtis ne tik Bau-
dziamojo kodekso normomis, bet kartu taikant, analizuojant ir Lietuvos
Respublikos pinigy plovimo prevencijos jstatyma. Atsizvelgiant i tai,
kad pagal Lietuvos Respublikos pinigy plovimo prevencijos jstatymo
2 straipsnj $i nusikalstama veika (pinigy plovimas) yra apibréziama kaip
tycia, atliekama:

1) turto teisinés padéties pakeitimas arba turto perdavimas Zinant,
kad $is turtas yra gautas i§ nusikalstamos veikos arba dalyvaujant tokioje
veikoje, siekiant nuslépti arba uzmaskuoti neteisétg turto kilme arba sie-
kiant padéti bet kokiam nusikalstamoje veikoje dalyvaujan¢iam asmeniui
iSvengti teisiniy $ios veikos pasekmiy;

2) turto tikrojo pobudzio, tikrosios kilmés, Saltinio, vietos, dispona-
vimo, judéjimo, nuosavybés ar kity su nuosavybe susijusiy teisiy nuslépi-
mas arba uzmaskavimas zinant, kad $is turtas yra gautas i$ nusikalstamos
veikos arba dalyvaujant tokioje veikoje;

3) turto jgijimas, valdymas ar naudojimas, jgijimo (perdavimo) metu
zinant, kad $is turtas gautas i§ nusikalstamos veikos arba dalyvaujant to-
kioje veikoje;

pdf.

,Lietuvos Respublikos baudziamasis kodeksas®, e-TAR, zitiréta 2022 m. sausio 12
d., https://www.e-tar.lt/portal/It/legal Act/ TAR.2B866DFF7D43/asr
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4) rengimasis, pasikésinimas padaryti, bendrininkavimas darant bet
kurig i$ Sios dalies 1, 2 ir 3 punktuose nurodyty veiky’.

Savoka pinigy plovimas labai taikliai apibadino Rata Vainiené savo
knygoje ,,Ekonomikos terminy zodynas“ R. Vainienés teigimu, jprastai
pinigai yra plaunami vykdant sudétingas pinigines operacijas, kuriomis ir
yra siekiama paslépti tikrajg pinigy kilme ir dazniausiai — grynuosius pi-
nigus paversti negrynaisiais. Be kita ko, autoré pastebéjo, kad valdzia ima-
si visy jmanomy priemoniy, kuriomis ir siekia kovoti su pinigy plovimu®.

Apibendrinant pinigy plovimo sgvokos analize galima teigti, kad pi-
nigy plovimas - turtas, kuris yra gautas neteisétu bidu. Siuo turtu yra
disponuojama arba yra atliekamos kitos finansines operacijos taip, kad
jos atrodyty i$ teisinés pusés nepriekaistingai, t. y. bty laikytinos teiséto-
mis, — taip yra jtikinama, kad $ios pajamos yra gautos i$ legaliy $altiniy. Be
kita ko, pabréztina, kad remiantis Lietuvos Respublikos teisés aktais, pini-
gy plovimui kvalifikuoti yra butina viena svarbiausia salyga - Zinojimas,
kad $is turtas jgytas nusikalstamu badu ir melagingai nurodyta, kad turtas
ar pinigai gauti i$ teisétos veiklos’.

1.1. Pinigy plovimo priezastys ir salygos

Viena pagrindiniy pinigy plovimo priezasciy ir motyvy, kaip ir dau-
gumos kity kriminaliniy nusikaltimy, - finansiné nauda. Svarbu pazymé-
ti, kad ne visos nusikalstamu badu jgytos pajamos yra naudojamos pi-
nigams plauti, kadangi neteisétu badu gautos lésos gali bati panaudotos
keliais budais. Pirma - panaudojimas asmeniniams poreikiams. Antra —
panaudoti pinigus véliau, suteikus jiems visavertj legaliy pajamy jvaizdj.
Arba trecia - jie gali buti panaudoti kitiems tikslams pasiekti (pvz., darant
kitg nusikaltimg). Taciau taip yra siekiama legalizuoti tik konkrecig turto
dalj, kurios nusikaltimg padares asmuo ar asmenys negali patys panaudoti
savo tikslams ir reikméms'. Vis délto populiariausia pinigy plovimo prie-

7 ,Lietuvos Respublikos pinigy plovimo ir teroristy finansavimo prevencijos jstaty-

mas®, e-TAR, ziliréta 2022 m. sausio 9 d., https://e-seimas.Irs.It/portal/legal Act/It/
TAD/TAIS.41300/asr.

Rita Vainiené, ,,Ekonomikos terminy Zodynas* (Vilnius: Tyto Alba, 2008), http://
zodynas.vz.1t/Pinigu-plovimas.

Vytis Muliuolis, ,,Pinigy plovimas ir jo jtaka finansy sistemai* (magistro baigiama-
sis darbas, Mykolo Romerio universitetas, 2007), 13, https://vb.mruni.eu/object/ela-
ba:1951435/1951435.pdf.

Muliuolis, supra note, 9: 14.
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Zastis — jy saugumas. Antroji prieZastis — asmeninis saugumas. Trecioji
priezastis — mobilumas.

Literatairoje yra i$skiriami keli pinigy plovimo poZymiai:

1) piniginiy operacijy identifikavimo sistemos nebuvimas;

2) privalomos buhalterinés apskaitos finansy institucijose nebuvimas;

3) prastas teisésaugos institucijy tarptautinis bendradarbiavimas vyk-
dant teisinés pagalbos prasymus dél nusikalstamu btdu jgyty pinigy poé-
mio arba turto aresto;

4) anoniminés banky saskaitos'’.

Taip pat literatiiroje yra isskiriami ir pagrindiniai tikslai, kuriy siekia-
ma plaunant pinigus:

1) pajamuy, gauty i$ nelegalaus Saltinio, pédsaky nuslépimas;

2) gauty pajamy teisétumo jvaizdzio sudarymas;

3) asmeny, gaunanciy nelegalias pajamas ir vykdanciy pinigy plovi-
ma, nuslépimas;

4) vengimas mokeéti mokescius;

patogus ir operatyvus pinigy, gauty nusikalstamu btadu, valdymas ir
naudojimas;

5) nelegaliy pinigy investavimui j legaly versla salygy sudarymas'.

Galima i$skirti vieno tarptautinio valiutos fondo eksperto Je-
an-Franc¢ois Thony vyraujancig pozicija, kad nusikaltéliai, investuodami
nelegalius pinigus, nesirenka pelningiausiy jmoniy ar verslo $aky. Jie turi
siekj sumazinti iki minimumo nelegalaus pajamy $altinio demaskavimo
galimybe, todél renkasi maziau pelningesnes, taciau didesnj slaptuma uz-
tikrinancias investavimo galimybes'.

Akcentuotina, kad literataroje taip pat yra pripazjstama, jog pinigy
plovimas - tai labai sudétingas ir testinis procesas, kuris susideda i$ tam
tikry etapy. Etapai dar kitaip yra vadinami stadijomis. Taigi, i§skiriami
trys pagrindiniai ir fundamentalas pinigy plovimo etapai: 1) jkélimas
arba padéjimas (angl. placement); 2) sluoksniavimas arba turto kilmés slé-
pimas (angl. layering); 3) integracija (angl. integration)".

,,Pinigy plovimas®, supra note, 3.

Muliuolis, op. cit., 13.

Thony Jean-Francois, ,,Money Laundering and Terrorism Financing: An Overview.
International Monetary Fund®, (Washington, 2000), 3, https://www.imf.org/external/
np/leg/sem/2002/cdmfl/eng/thony.pdf.

14 Julia Layton and Oisin Curran, ,,How Money Laundering Works*, HowStuffWorks,
zitiréta 2022 m. sausio 16 d., https://money.howstuffworks.com/money-laundering.
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Pirmoje pinigy plovimo stadijoje — i§déstymo etape — nusikaltélis jne-
$a neteisétu budu gautus pinigus j teisétg finansy jstaigg ir dazniausiai tai
yra grynyjy pinigy indéliai. ISdéstymo stadija - rizikingiausias plovimo
proceso etapas, nes didelés grynyjy pinigy sumos yra gana akivaizdzios,
o kaip yra Zinoma, bankai privalo pranesti apie jtartinas didelés vertés
operacijas. Siekiant nesukelti papildomo jtarimo plaunamy pinigy suma
yra isdalijama j smulkesnes dalis kurios yra pervedamos j banko saskaitas,
arba uz tuos pinigus jsigyjami cekiai, pinigy pervedimo dokumentai ir
pan., kurie paskui yra iSgryninami banke.

Antroje - sluoksniavimo arba transformacijos - stadijoje dazniausiai
pasirenkamas ofSorinis finansinis centras ar kita pasauliné finansiné jstai-
ga, kuri veikia aktyvioje verslo infrastruktiiroje. Siame etape pinigai siun-
¢iami per jvairias finansines operacijas, siekiant pakeisti jy forma, kad jas
buty sunku atsekti. Sluoksniavimas gali bati sudarytas is keliy pervedimy
i$ banko j banka, tai gali buti pavedimai tarp skirtingy saskaity skirtingais
pavadinimais skirtingose $alyse, arba pinigy valiutos keitimas ir didelés
vertés daikty (laivy, namy, automobiliy) pirkimas norint pakeisti pinigy
formga. Pagrindiné salyga - silpnai toje $alyje vykdomos prevencinés prie-
moneés kovai su pinigy plovimu, kadangi batent $ioje stadijoje pinigai ke-
liauja per kelias tranzitines banky saskaitas siekiant, kad baty panaikintas
jy rysys su nelegalia kilme. Tai pats sudétingiausias zingsnis bet kokioje
plovimo schemoje.

Ir pagaliau trecioji — integracijos - stadija, kai pinigai jgauna legalios
kilmés jvaizdj, jie investuojami j aktyvias verslo $akas $alyse, kuriose sta-
bili ekonomika ir finansy sistema, taciau tuo pat metu egzistuoja didesnj
slaptumg garantuojancios sglygos. Integracijos etape pinigai vél patenka j
pagrinding ekonomikg teisétai atrodancia forma - atrodo, kad jie gauna-
mi i$ teisinio sandorio. Tai gali bati galutinis banko pavedimas j vietinés
jmoneés saskaita, j kurig pinigy plovéjas ,investuoja“ mainais i pelno su-
mazinima®.

Pinigy plovimo proceso jgyvendinimo budai ir metodai

Remiantis metodologiniy priemoniy rinkinyje ,Neigiamas pini-
gy plovimo poveikis ekonomikos plétrai“ pateiktomis Brent L. Bartlett
jzvalgomis teigtina, kad yra i$skiriami penki pinigy plovimo budai jgy-
vendinant kriminalinj ekonominj ciklg. Jo teigimu, vertinant pinigy plo-

htm.
5 Ibid..
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vimo poveikj besivystan¢ioms ekonomikoms, yra naudinga atskirti pen-
kias kryptis, kuriomis gali vykti pinigy plovimo srautai ekonomikoje'.

Vietinis (angl. domestic) pinigy plovimo budas, kai pirminio nusikal-
timo darymo metu jgytos nelegalios pajamos yra legalizuojamos ir rein-
vestuojamos arba kitaip isleidZiamos toje pacioje $alyje, kurioje ir jvykdy-
tas $is nusikaltimas.

Grijztamasis (angl. returning) budas, kai nelegalios pajamos iSplauna-
mos ir legalizuojamos uzsienyje ir grizta i $alj joms suteikus legaliy paja-
my jvaizdj, ir ¢ia reinvestuojamos.

Jeinantysis (angl. inbound) budas: pajamos i§ pirminio nusikaltimo,
kurios buvo gautos uzsienio salyje (kurioje jis ir buvo jvykdytas), toje pa-
¢ioje ar kitoje uzsienio $alyje $ios pajamos legalizuojamos ir j $alj jos grjz-
ta siekiant reinvestuoti. Kitaip tariant, tai yra atvykusios 1ésos, dél kuriy
pagrindinis nusikaltimas jvyko uzsienyje; i$§ pradziy jos yra plaunamos
(ineSamos) uzsienyje arba besivystancioje $alyje ir galiausiai yra integruo-
jamos j besivystancig ekonomika.

ISeinantysis (angl. outbound) budas: nelegalios pajamos legalizuoja-
mos ir reinvestuojamos uzsienio $alyje ir j nusikaltimo padarymo vietos
$alj nebegrjzta integracijai | prading ekonomika.

Tranzitinis (angl. flow-through) budas: $alis panaudojama tik nelega-
lioms lésoms legalizuoti. Pirminis nusikaltimas ir legalizuoty lésy investa-
vimas vyksta kitose $alyse.

Kaip paaiskéjo, pinigy plovimo pasekmés besivystancioms $alims ir
ekonomikos augimas skiriasi priklausomai nuo to, kuris i$ $iy pinigy plo-
vimo jgyvendinimo budy yra nagrinéjamas. Toks pinigy plovimo budy
skirstymas jgyvendinant kriminalinj ekonominj ciklg tik dar kartg jrodo,
kad pinigy plovimo problematika yra aktuali tarptautiniu mastu.

Aptarti visy pinigy plovimo biidy nejmanoma dél jy gausos ir jvairo-
vés, kadangi jy gali bati paciy jvairiausiy. Nuo ,,iSplauty” pinigy panau-
dojimo tikslo ir budo paprastai priklauso ir Sio reiskinio pavojingumas
valstybei.

Pinigy plovimo metodus galima sugrupuoti:

1) legaliai arba nelegaliai grynieji pinigai kei¢iami ¢ekiais, kitais ban-
ko mokéjimo dokumentais ir pan.;

16 Asian Development Bank, Manual on Countering Money Laundering and the Fi-

nancing of Terrorism (Asian Development Bank, 2003), zitiréta 2022 m. sausio 16 d.,
https://www.adb.org/sites/default/files/publication/27932/countering-money-launde-
ring.pdf.
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2) i depozitines sgskaitas dedami indéliai suskaidomi, kad nevirsyty
norminiuose aktuose nustatyty sumuy;

3) duodamas kysis banko tarnautojui ar kitam atsakingam asmeniui
uz klienty identifikavima;

4) perkamos jvairios vertybés, ta¢iau nurodoma tokia suma, kurios
nereikia deklaruoti;

5) grynieji pinigai pervedami j fiktyviy jmoniy, giminiy sgskaitas;

6) pinigai kei¢iami uzsienio valiuta arba kitos vertés kupitromis va-
liutos keitimo punktuose;

7) pasinaudojama jmonémis, turin¢iomis didele apyvarta, ir i legaliy
pinigy srautg jliejamos neteisétos lésos;

8) kuriamos fiktyvios jmonés, kuriose pinigai deklaruojami kaip gau-
ti legaliame versle'’.

2. Pinigy plovimo prevencija ,,FinTech” sektoriuje
Lietuvoje

Lietuvoje per pastaruosius metus ,,FinTech® jmoniy skai¢ius isaugo
beveik keturis kartus. Vir§ 118 jmoniy turi laisvai naudojamg ,, FinTech*
licencija. Lietuvoje yra vienas didziausiy licencijuoty ,FinTech® jmo-
niy centry Europos Sgjungoje. Atkreiptinas démesys j tai, kad, eksperty
teigimu, prevencijai triksta vie$ai prieinamos informacijos apie ,Fin-
Tech® jmoniy plétra Lietuvoje ir $iuo metu veikiantj reguliavima, pinigy
plovimo ir teroristy finansavimo riziky vertinimg jmonése, atliekama li-
cencijavimo metu'®. ,Siuo metu Lietuvoje atliekamas vienas — Nacionali-
nis rizikos vertinimas. Remiantis juo, pinigy plovimo atzvilgiu, virtualiyjy
valiuty keitykly operatoriai, pinigy perlaidy jmonéms, mokéjimo/elek-
troniniy pinigy jstaigoms priskiriamas aukstas grésmiy bei pazeidziamu-
mo lygis“!® Pastebétina, kad pinigy plovimo prevencija yra reguliuojama
tarptautiniy ir nacionaliniy teisés akty. Lietuvoje yra ,,Pinigy plovimo ir
teroristy finansavimo prevencijos jstatymas® Siame jstatyme numatytos

,»Pinigy plovimas®, supra note, 3.

. Transparency International®, zitiréta 2022 m. sausio 16 d., https://www.transparen-
cy.lt/wp-content/uploads/2021/06/Pinig%C5%B3-plovimo-prevencija-FinTech-sek-
toriuje_Studija.pdf.

,Lietuvos Respublikos Nacionalinis pinigy plovimo ir teroristy finansavimo rizikos
vertinimas®, Finansiniy nusikaltimy tyrimo tarnyba, 2020, http://www.fntt.It/data/
public/uploads/2020/05/final-nra_It v3.pdf.
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institucijos, atsakingos uz pinigy plovimo ir teroristy finansavimo pre-
vencija, pavyzdziui, Finansiniy nusikaltimy tyrimo tarnyba, Lietuvos
Respublikos Valstybés saugumo departamentas, Lietuvos bankas ir kitos.
Didzioji dauguma teisés akty turi tris prioritetines veikimo kryptis — uz-
kardyti, aptikti ir iSaiskinti, nubausti®. ,,Per pastaruosius trejus metus uz
pinigy plovimo ir teroristy finansavimo prevencijos reikalavimy pazei-
dimus Lietuvos bankas pritaiké poveikio priemones astuonioms finansy
bendrovéms, septynioms i$ jy skirtos baudos, kuriy bendra suma sieké
beveik 1,8 mln. eury.“*!

Lietuvos bankas pateiké informacija apie tai, kad Lietuvos kova su
pinigy plovimu kelia j naujg kokybinj lygj, taip pat apie tai, kad dabar savo
veiklg salyje pradéjo Pinigy plovimo prevencijos kompetencijy centras. O
pasaulyje veikia apie dvidesimt kovos su pinigy plovimu centry, parem-
ty vieSojo ir privaciojo sektoriy partneryste. Lietuvos modelis vertinamas
kaip unikalus, nes neapsiriboja atskiry institucijy ir rinkos dalyviy ini-
ciatyva — kovojama su pinigy plovimu nacionaliniu lygmeniu. ,Lietuvos
bankui, kaip finansy rinkos priezitros institucijai, finansy sektoriui ir tei-
sésaugos institucijoms, iki $iol tritko sgsajos, kuri leisty derinti Zinias ir
sukaupta patirtj bei jas efektyviau panaudoti. Kovos su pinigy plovimu
kompetencijos centras ketina spresti §ia problema ir suteiks mums naujy
galimybiy ne tik grei¢iau reaguoti j dabartinius issukius, bet ir pazvelgti
uz horizonto, - saké Lietuvos banko (LB) Priezitros tarnybos direktoré
Jekaterina Govina?2.

Kalbant apie rizikas, susijusias su pinigy plovimu , FinTech® sekto-
riuje, galima teigti tik tiek, kad jos yra realios. Pagrindiniai i$sukiai, su
kuriais susiduria priezitiros institucijos, siekdamos uzkirsti pinigy plo-
vimg: stebésenos institucijy resursy ir jrankiy, batiny prevencijai uzti-
krinti, trakumas, silpna ,FinTech® jmoniy savireguliacija, netinkamas
kliento tapatybés identifikavimas, nesidalijimas ziniomis ir informacija
realiu laiku. Be kita ko, vienas pagrindiniy i$$ukiy, su kuriuo $iandien

2 Pinigy plovimas®, op. cit.

21 Lietuvos bankas apie ,,Wirecard* skandale minima Lietuvos jmong: dél jos el-
gesio vyksta tyrimas®“, LRT, 2021 m. geguzés 18 d., https://www.lrt.It/naujienos/
verslas/4/1412180/lietuvos-bankas-apie-wirecard-skandale-minima-lietuvos-imo-
ne-del-jos-elgesio-vyksta-tyrimas.

2 Lietuva kova su pinigy plovimu kelia j nauja kokybinj lygj“, Lietuvos bankas, zii-
réta 2022 m. kovo 27 d., https://www.1b.1t/It/naujienos/lietuva-kova-su-pinigu-plovi-
mu-kelia-i-nauja-kokybini-lygi.
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susiduria finansiniy technologijy jmonés, — nuotolinis kliento identifika-
vimas. Teigiama, kad nusikaltéliai geba labai greitai prisitaikyti prie nau-
jy technologijy ir panaudoti jas saviems tikslams, todél yra susiduriama
su dokumenty padirbinéjimu, tarpininkais, kuriy saskaitos naudojamos
pinigams plauti. Pastebétina, kad dél Sios priezasties pacios ,FinTech®
jmoneés turéty daugiau investuoti j technologinius jrankius, kurie leisty
joms uztikrinti veiksmingesne pinigy plovimo prevencijg. Ta¢iau mazoms
jmonéms Sioms technologijoms daznai triksta resursy. Butent tai ir yra
vienas i$ bruozy, skirian¢iy ,,FinTech nuo tradiciniy banky - vertinama,
kad bankai vykdo geresnius, i§samesnius patikrinimus. Tai kelia ir tam
tikrg rizika, nes dél sgsajos su bankais, kurig turi turéti ,,FinTech® klientai
ir didesnio pasitikéjimo jais jmonés automatiskai pasitiki banky vykdoma
priezitra ir tikisi, kad jie islaikys aukstus standartus®.

3. Pinigy plovimas pandemijos (COVID-19) metu.
Kaip iSaugo sukciavimo atvejy mastas naudojantis
»FinTech® jimonémis. Ar pandemija turéjo tam jtakos?

Yra pateikta labai nemazai informacijos apie tai, kad pandemijos
metu iSaugo sukc¢iavimo atvejy naudojantis ,,FinTech® jmonémis. Remian-
tis Finansiniy nusikaltimy tyrimo tarnybos Pinigy plovimo prevencijos
valdyba, iSanalizavus per praéjusius metus gautus pranesimus apie jtar-
tinas operacijas ar sandorius nustatyta, kad ypa¢ padaugéjo finansinio
suk¢iavimo, neteisétai gauty 1ésy legalizavimo, nusikaltimy elektroninéje
erdvéje atvejy prisidengiant COVID-19. Dél $ios priezasties pinigy plovi-
mo prevencijos valdyba jau 2020 m. atliko strategine elektroniniy pinigy
jstaigy sektoriaus analize, kurios metu nustaté, kad nemazai didele rizi-
ka kelianciy elektroniniy pinigy jstaigy valdytojy yra uzsienio valstybiy,
dazniausiai - Jungtinés Karalystés, Latvijos, Izraelio ir Kinijos fiziniai ar
juridiniai asmenys. Siy jstaigy saskaitos dazniausiai atidaromos nuotoli-
niu badu, jas atidaro ir naudojasi uzsienio $aliy fiziniai ir juridiniai asme-
nys*. ,,Lyginant su 2019 m, pernai tokiy paklausimy padaugéjo 58 proc.,
taip pat daugéja ES teisésaugos bendradarbiavimo agentaros (Europolo)
prane$imy apie galimas nusikalstamas veikas, susijusias su elektroniniu

3 Transparency International®, supra note, 18.

2 Ibid,18.
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suk¢iavimu®, - teigé Edmundas Jankanas, FNTT Pinigy plovimo preven-
cijos valdybos vir$ininkas. Galima padaryti i$vada, kad elektroniniy pini-
gy jstaigos nepakankamai atidziai vertina visus savo esamus klientus, jei
tiems pavyksta atidaryti saskaitas nuotoliniu baidu ir naudotis suklastotais
dokumentais.

Kodél yra manoma, kad tam jtakos turéjo COVID-19? Viena vertus,
tai galéjo paveikti ir iSauges ,,FinTech” jmoniy skaicius. Kita vertus, pini-
gy plovimo prevencijos ekspertai, analizuodami gautus pranesimus apie
jtartinas operacijas pastebéjo, kad batent 2020 m. isryskéjo aiski tendenci-
ja — pasauliné koronaviruso pandemija tapo finansiniy nusikaltimy prie-
danga. Pandemijos metu nusikaltéliai, kuriy siekis buvo finansiné nauda,
pasitelkdavo melagingas reklamas, sitilancias pigiai ir greitai jsigyti tam
tikry priemoniy ar vaisty nuo COVID-19, patikimumo jspudj sustiprin-
dami itin jtikinan¢iomis nuotraukomis, sitlomy preparaty ar priemoniy
sertifikatais ar kitokiais tai patvirtinanciais dokumentais®.

Pastebétina, kad Lietuvos bankas COVID-19 metu aktyviai tikrino
»FinTech® jmones ir nustaté ne vieng pazeidima. Vienas i$ tokiy pazei-
dimy buvo nustatytas btitent UAB ,,Finolita Unio® Taigi, Lietuvos banko
atlikto tyrimo metu paaiskéjo, kad UAB ,,Finolita Unio“ | pinigy plovimo
ir teroristy finansavimo prevencijos sritj ziiiréjo labai formaliai ir neat-
sakingai. Tyrimo metu buvo nustatyta, kad ,bendrové nevykdé pareigos
vertinti klienty keliamg pinigy plovimo ir teroristy finansavimo rizika,
aplaidziai elgési nustatydama ir tikrindama klienty bei naudos gavéjy ta-
patybes, nesiaiskindavo juridiniy asmeny veiklos pobudzio, netinkamai
vykdé kliento dalykiniy santykiy ir operacijy stebéseng bei reikalavimus,
susijusius su tarptautiniy finansiniy sankcijy, ribojamyjy priemoniy jgy-
vendinimu. Taip pat ji netinkamai stebéjo su bendrove susijusiy asmeny
atliekamas operacijas, neanalizavo $iy asmeny vykdomy dideliy sando-
riy pagrindo ir tikslo. Atsizvelges j visas aplinkybes, Lietuvos bankas nu-
sprendé atsaukti UAB ,,Finolita Unio* licencija. Tai reiskia, kad bendrové
nebegalés teikti jokiy finansiniy paslaugy®?

»Nusikaltéliai naudodamiesi situacija, kad pirmaisiais metais apie
COVID-19 informacijos nebuvo labai daug, o pandemija plito ypac grei-
tai, vieSuosiuose pirkimuose dalyvaudavo rinkos situacija Zinantys tarpi-
ninkai, kurie, pasitle kelis kartus realig prekés kaing virsijancius jkainius,
S Ibid,
¢ AtSaukta ,,Finolita Unio” veiklos licencija“, Lietuvos bankas, Zitiréta 2022 m. vasa-

rio 2 d., https://www.lb.1t/It/naujienos/atsaukta-finolita-unio-veiklos-licencija.

2
2
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laimédavo vie$uosius pirkimus. Po to tarpininkai formindavo fiktyvius re-
klamos, konsultacijy ir kitokius paslaugy sandorius su jy valdomomis ar
susijusiomis lengvatinio apmokestinimo jmonémis, kurioms pervesdavo
gautus pinigus, taip i$vengdami pelno, PVM bei kity mokesciy. Dar viena
suk¢iavimo formy, plintanciy pandemijos metu - elektroniniai nusikalti-
mai, 1é$y rinkimas netikroms labdaros organizacijoms, tariamai kovojan-
¢ioms su COVID-19, ar pasiilymai investuoti i tariamai labai pelningas
jmones, kurios skelbiasi gaminancios jvairias priemones bei medziagas,
batinas kovai su COVID-19. Kaip pastebéjo FNTT, nors COVID-19 ten-
dencija buvo labai ryski, ta¢iau ir ankstesniais metais vyravusios suk¢iavi-
mo formos taip pat buvo matomos.“?” Pazymeétina, kad FNTT pinigy plo-
vimo prevencijos valdybos 2020 mety veiklos ataskaitoje buvo pasisakyta,
kad tai yra visis$kai nauja, specifiné nusikaltimy tipologija, kuri tiesiogiai
susijusi su atsiradusiu koronaviruso pandemijos reiskiniu. Sig tipologija
galima klasifikuoti j atskirus keturis pogrupius: 1) finansinis suk¢iavimas
sialant pirkti COVID-19 pandemijai jveikti reikalingas prekes; 2) viesieji
pirkimai kelis kartus padidintomis kainomis; 3) elektroniniai nusikalti-
mai, lésy rinkimas netikroms labdaros organizacijoms, tariamai kovojan-
¢ioms su COVID-19; 4) pinigy legalizavimas prisidengiant tariamai vyk-
doma prekyba prekémis ar paslaugomis, skirtomis kovai su COVID-19%.

Anot Finansiniy veiksmy darbo grupés, COVID-19 pandemijos
metu iSaugo pinigy plovimo rizikos, egzistavusios finansy sektoriuje.
Dél fizinio judéjimo ir susitikimy apribojimy klienty tikrinimo proce-
diros buvo vykdomos nuotoliniu badu ir daugiau paslaugy, finansiniy
procediiry buvo perkeliama j virtualig erdve. ,,Pandemija turéjo jtakos ir
kity nusikaltimy, kuriuose naudojamos finansiniy institucijy paslaugos,
skai¢iaus iSaugimui (pvz., suk¢iavimo, kibernetiniy nusikaltimy), kuriy
metu buvo generuojamos nelegalios pajamos, o jas véliau siekiama lega-
lizuoti.“? COVID-19 pandemijos jtaka finansy sektoriuje veikian¢ioms

27 Pinigy plovimo prevencija: covid-19 jtaka, besipleCiantis fintech ir naujos rizi-

kos*, Finansiniy nusikaltimy tyrimo tarnyba,, zitiréta 2022 m. sausio 30 d., http://
www.fntt.It/lt/naujienos/pinigu-plovimo-prevencija-covid-19-itaka-besipleciantis-fi-
nech-ir-naujos-rizikos/3990.

,,Pinigy plovimo prevencijos valdybos veiklos ataskaita 2020, Finansiniy nusikalti-
my tyrimo tarnyba, zitiréta 2022 m. sausio 26 d., http://www.fntt.1t/data/public/uplo-
ads/2021/05/pinigu-plovimo-prevencijos-valdybos-veiklos-ataskaita-4.pdf.
Financial Action Task Force ,,COVID-19-related Money Laundering and Terrorist
Financing Risks and Policy Responses®, zitiréta 2022 m. kovo 9 d., https:/www.
fatf-gafi.org/media/fatf/documents/COVID-19-AML-CFT.pdf.

28
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tradicinéms finansy jstaigoms, taip pat augancios rizikos ,,FinTech” sekto-
riuje indikuoja, kad nusikalstamas veikas vykdantys asmenys sparciai pri-
sitaiko prie besikei¢iancios aplinkos ir i$naudoja technologijy teikiamas
galimybes. Visi nagrinéti atvejai rodo, kad nors prieziiros ir teisésaugos
institucijos stengiasi daryti tg patj, kol kas tai daro per létai. Technologijos
ir nusikaltéliai vis dar daznai vienu zingsniu lenkia teisinj pinigy plovimo
prevencijos reglamentavimg ir priezitra®.

ISvados

Pinigy plovimas - tai toks procesas, kai neteisétu (nusikalstamu)
budu gautos pajamos paverciamos turtu, kurios atrodo teisétos kilmeés,
nors i3 tiesy jos yra gautos i§ neteisétos veiklos. Sios nusikalstamos vei-
kos nusikaltélius vienija vienas bendras tikslas ir siekis - pinigai, pajamos,
turtas, kitaip tariant, juos visada sies finansiné nauda.

Viena pagrindiniy pinigy plovimo priezas¢iy ir motyvy, kaip ir
daugumos kity kriminaliniy nusikaltimy, - finansiné nauda. Neteisétu
budu gautos lésos gali buti panaudotos keliais badais: 1) asmeniniams
poreikiams; 2) panaudotos véliau, suteikus joms visavertj legaliy pajamy
jvaizdj; 3) kitiems tikslams pasiekti. Populiariausia pinigy plovimo prie-
Zastis - jy saugumas. Antroji prieZastis — asmeninis saugumas, o trecioji —
mobilumas.

Pinigy plovimas - tai testinis ir nelengvas procesas, kuris, be kita
ko, susideda i$ keliy stadijy: 1) jkélimo; 2) sluoksniavimo ir 3) integraci-
jos. Pinigy plovimo budai jgyvendinant kriminalinj ekonominj ciklg yra
skirstomi j penkias kryptis: 1) vietinj; 2) griztamajj; 3) jeinantjjj; 4) iSei-
nantjjj ir 5) tranzitinj. Visa tai suponuoja, kad $io straipsnio problematika
yra aktuali ne tik Lietuvoje, ta¢iau ir viso pasaulio mastu.

Lietuvoje per pastaruosius metus sparciai iSaugo finansiniy techno-
logijy jmoniy skaicius, kuriy normas ir keliamus reikalavimus reglamen-
tuoja ,,Pinigy plovimo ir teroristy finansavimo prevencijos jstatymas®.
Sios greitai besivystancios ir inovatyvios jmonés neskelbia ir nesuteikia
visos reikiamos informacijos apie jmonés finansus ir padétj, dél to nejma-
noma uztikrinti to, kad buty i§vengiama pinigy plovimo ir uzkirsti kelig
nusikaltéliams ,plauti“ pinigus. Pastebétina, kad Lietuvos valdzia imasi
visy jmanomy priemoniy, kad uzkirsty kelig tokiems asmenims.

30 Transparency International®, supra note, 18.
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Esama nemazai i§$tkiy, su kuriais susiduria priezitiros institucijos,
siekdamos uzkirsti kelig pinigams plauti: stebésenos institucijy resursy
ir jrankiy, batiny prevencijai uztikrinti, trakumas; silpna ,,FinTech® jmo-
niy savireguliacija; nesidalijimas Ziniomis; informacija realiu laiku. Ta-
¢iau vienas pagrindiniy i$$ukiy, su kuriuo $iandien susiduria ,,FinTech®
jmoneés, yra butent nuotolinis kliento identifikavimas, kadangi nusikal-
téliai geba labai greitai prisitaikyti prie naujy technologijy ir panaudoti
jas saviems tikslams. Todél ,,FinTech” jmonés turéty daugiau investuoti j
technologinius jrankius, kurie leisty joms uztikrinti veiksmingesne pinigy
plovimo prevencija.

Pasaulinés pandemijos (COVID-19) metu jvyko daug pasikartojan-
¢iy suk¢iavimo atvejy naudojantis ,,FinTech jmonémis. DidZioji dauguma
nusikaltéliy pasinaudojo tiesiog esama padétimi visame pasaulyje — pan-
demija. Dar tik prasidéjus pandemijai rasti informacijos apie ja nebuvo
labai paprasta, todél pinigy ,,plovéjai“ pasitelkdavo visus jmanomus badus
siekdami pasisavinti svetimus pinigus, teikdami melagingas reklamas apie
vaistus nuo COVID-19, priemones, kaukes. Be to, sitilydami savo prekes,
nusikaltéliai pakeldavo produkto kainas keliskart vir§ydami esama realia
kaing ir taip laimédavo vieSuosius pirkimus.

Lietuvos bankas COVID-19 metu aktyviai tikrino ,,FinTech” jmones
ir nustaté ne vieng pazeidimg. Vienas i$ tokiy pazeidimy buvo nustatytas
UAB ,Finolita Unio®“. Lietuvos banko atlikto tyrimo metu paaiskéjo, kad
UAB ,Finolita Unio“ nevykdé pareigos vertinti klienty keliamg pinigy
plovimo ir teroristy finansavimo rizika, aplaidziai elgési nustatydama ir
tikrindama klienty ir naudos gavéjy tapatybes, nesiaiskindavo juridiniy
asmeny veiklos pobudzio, netinkamai vykdé kliento dalykiniy santykiy
ir operacijy stebéseng ir reikalavimus, susijusius su tarptautiniy finansi-
niy sankcijy, ribojamyjy priemoniy jgyvendinimu. UAB ,,Finolita Unio“
netinkamai stebéjo su bendrove susijusiy asmeny atliekamas operacijas,
neanalizavo $iy asmeny vykdomy dideliy sandoriy pagrindo ir tikslo.

COVID-19 pandemijos jtaka finansy sektoriuje veikian¢ioms tradici-
néms finansy jstaigoms, taip pat augancios rizikos ,,FinTech® sektoriuje in-
dikuoja tai, kad nusikalstamas veikas vykdantys asmenys sparciai prisitai-
ko prie besikei¢iancios aplinkos ir i$naudoja visas technologijy teikiamas
galimybes. Turimi duomenys parodo, kad nors priezitros ir teisésaugos
institucijos stengiasi daryti ta patj, deja, kol kas tai daro per létai. Nusikal-
téliai ir sparciai besivystancios technologijos vis dar daznai vienu Zingsniu
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lenkia teisinj pinigy plovimo prevencijos reglamentavimg ir priezitira.

Analizuojant pinigy plovimo temg tapo aisku, kad tai yra labai rimta
ir aktuali problema ne tik Lietuvoje, taciau taip pat ir kitose $alyse. Galima
pastebéti, kad Lietuvoje augantis ,,FinTech” sektorius i$ tiesy kelia riziky
pinigy plovimo srityje, o uz $ios srities prevencija atsakingos institucijos
dar néra visiskai pajégios ja uztikrinti. Todél valstybés institucijos turéty
jdéti dar daugiau pastangy siekdamos pinigy plovimo prevencijos ,,Fin-
Tech® sektoriuje Lietuvoje.
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PROBLEMS OF MONEY LAUNDERING IN THE
FINTECH SECTOR IN LITHUANIA

Melanija Dzafarova

Mykolas Romeris University, Lithuania

Abstract. This article analyzes and researches money laundering pre-
vention and its problems in the FinTech sector in Lithuania. In particular,
the article discusses the concept of money laundering, its conditions, and
its causes, and analyzes the ways and means of implementing the money
laundering process. The remaining parts of the article analyze how mon-
ey laundering prevention is carried out in the FinTech sector in Lithua-
nia, the main risks related to money laundering in the FinTech sector in
Lithuania, and how the pandemic has affected money laundering. The
question arises as to whether the pandemic contributed to the increase in
fraudulent use of FinTech companies. The main conclusion of the article
is that money laundering is a criminal offense aimed at financial gain and
misappropriation of property, and it should be emphasized that money
laundering has become a global problem. This is due to a number of rea-
sons, chief among which are the notion that Lithuania does not possess
sufficient information regarding FinTech companies, and the fact that the
constantly growing number of financial technology companies in Lithu-
ania and the easy availability and use of their services can lead to money
laundering. When analyzing the topic of money laundering, it also be-
came clear that this is a very serious and relevant problem that is not
limited to Lithuania. The growing FinTech sector in Lithuania does pose
risks in the area of money laundering, and the authorities responsible for
preventing this area are not yet in a position to do so. Therefore, public
authorities should step up their efforts to prevent money laundering in
the FinTech sector in Lithuania.

Keywords: Fintech, Money Laundering, Money Laundering Preven-
tion, Supervisory Authorities, National Money Laundering and Terrorist
Financing Risk Assessment, Financial Crime Investigation Service, Fi-
nancial Institutions
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Law School at Mykolas Romeris University and National Law
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Abstract. In the modern world, new technologies which influence
and help to find possible new ways to investigate crimes are developing at
the speed of light. However, many problems exist with the practical appli-
cation of these systems. Molecular genetic examination - an independent
branch of forensic technology that helps to know with almost complete
precision who is directly related to a crime and who is not - is one of
the most popular methods of this nature for investigators. As a result of
this technique, specialists weed out a circle of irrelevant people for any
given situation. Today, there are many options for conducting such an
examination, but they are still not entirely perfect. This research involved
interviews with DNA lab specialists in Ukraine, who explained some of
the main problems with this method and how they might be addressed
in future. Therefore, the purpose of this article is to identify problemat-
ic elements of this method and to enlist scientists in eliminating them.
These problems will be discussed in several ways to explain them more
understandably. This article will also consider classical genetic approach-
es in this area and highlight the prospects for their further development.

Keywords: DNA analysis, molecular genetic examination, identifi-
cation, criminal proceedings, genotype profiling, special knowledge in
criminal proceedings, forensic technology, DNA testing.
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Introduction

Molecular genetic examination is the most probative method for bi-
ological investigation in forensic examination. Working with biological
traces is of prime importance in crime investigation around the world.
This method of examination has helped solve difficult situations in crimi-
nal investigations by using traces of blood, semen, saliva, epithelial traces,
particles of internal organs on murder weapons, and so on.

The tasks of genetic examination and research include:

« establishment of biological relationship (including the solution of
issues of the controversial origin of children);

« personal identification;

o establishing certain facts that may have evidentiary value in a
case.

Most of the latest genetic research is based on the latest achievements
of molecular biology - the individuality of the genetic characteristics of
the cells of the human body. This provides reliable answers to many ques-
tions.

Moreover, experts who carry out criminal proceedings have the task
of introducing into the system of evidence more and more opportuni-
ties for forensic examination. The role of material evidence and the con-
clusions of experts as the most important objective sources of creating
a reliable evidence base in the investigation of crimes are also growing
significantly. These individuals are involved in the investigation of serious
crimes, including murders, contract killings, grievous bodily harm, and
abduction.

One of the most effective methods of biological investigation, which
is used in molecular genetic examination, is DNA analysis. This topic is
much-discussed among scientists, especially regarding using the possi-
bilities of DNA management in forensic science, and has included the
work of such domestic scientists as I. Yu. Gorbatenko, M. M Didyk, O.
V. Dunaev, N. M. Dyachenko, G. E. Krivda, R. G. Krivda, Yu. M. Sivolap,
and others.

Every year the demand for genetic examination is increasing, because
technological progress opens doors with the introduction of new features

! Ruslan Stepaniuk and Igor Perlin, “DNA testing as a branch of forensic technology:

problems of formation and directions of development”, Law and Safety 2, 77 (2020),
http://pb.univd.edu.ua/index.php/PB/article/download/362/279/.
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in this sphere. This type of examination rapidly infiltrates into forensic
activity. This is turn causes many problems in law, in the development of
some branches of criminalistics, and so on. For example, the procedure for
taking biological samples in criminal proceedings needs to be improved,
methods of forensic molecular genetic examination are slowly developing,
and there are significant difficulties in verifying, evaluating, and using the
results of molecular genetic research in criminal proceedings. These issues
will be built upon in the following sections of this article.

During this research, aspects such as the theoretical nature of molec-
ular-genetic examination, the history of this examination, and problems
in the practical use of DNA analysis will be considered, and some solu-
tions for problems in this sphere will be outlined.

1. The History of Molecular Genetic Examination

The structure of DNA began to be decoded in the 1950s, and in the
last century a new era in biology began, creating the preconditions for
finding new methods of identifying a particular living organism by its ge-
netic characteristics.

English geneticist A. Jeffreys first observed the ability to study in-
dividual human traits via DNA in 1984, finding that in the structure of
this molecule individual characteristics for each person are different in
number, and observing that the length of this plot can be distinguished
and compared. He and his co-authors tuned out well in identification mi-
ni-satellite DNA. In conclusion, they observed that DNA is individual for
everyone, and used these identified sites for the identification of a person
in forensic medicine.” This helped to develop a technique for detecting
and examining DNA to identify a person, which was called DNA finger-
printing. Since then, this area of forensic medicine has developed rapidly,
and is called genotyping, DNA analysis, molecular genetic examination,
forensic DNA analysis, and other names.

A number of other historical discoveries also occurred in the sphere
of molecular-genetic examination. For instance, the first patent for the
method that forms part of the modern DNA profiling process was applied

2 Iryna Haldetska, “The Importance of Molecular Genetic Examination in Crime

Investigation”, FOpuouunuii uaconuc Hayionanvhoi axademii enympiwHix cnpas
(2017).
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for in the USA by American biologist D. Glassberg.’

However, the most important influence was made by A. Jeffries, with
his co-authors W. Wilson, S. Thein, P. Gill, and D. Verrett, in their research
and articles which were published in 1985. The rapid and successful im-
plementation of the method of identification of a person by their DNA
into the forensic process began because of good, practical testing.*

Since that time, technology using molecular-genetic examination has
become part of judicial science. The majority of the time, this involves
performing tasks for the detection and investigation of crimes. Now, DNA
analysis is considered around the world to represent a form of examina-
tion with the highest level of validity - a forensic technology.

In Ukraine, such a form of examination started to be used in 1992
in the State Research Forensic Center of the Ministry of Internal Affairs
of Ukraine (N.M. Dyachenk). In the same year, the Odessa Regional Bu-
reau of Forensic Medical Examination, under G. E Kryvda, introduced
the method of identification of various biological objects using PCR DNA
typing. Currently, there are a number of departmental laboratories of fo-
rensic genetics in the state specialized expert institutions of the Minis-
try of Internal Affairs of Ukraine and individual forensic bureaus of the
Ministry of Health of Ukraine. This is a very strong network, which pro-
vides huge opportunities to use various DNA analysis technologies. For
this reason, the detection rate of murder and abuse is extremely high, but
despite this success, a number of problems associated with this method
of examination remain. To discuss and understand these problems, it is
necessary to consider what molecular-genetic examination is, how it is
used, and so on.

2. The Theoretical Background of Molecular Genetic
Examination

Firstly, let us consider what molecular genetic examination is. It
should be observed that this is the most universal method of this type,
because it can identify everything that contains DNA. Molecular genet-
ic identification is new scientific knowledge that opens up prospects for

3 Stepaniuk, supra note, 1.

4 Ruslan Stepaniuk et al., Forensic DNA research: technologies and opportunities:

textbook (Ukraine, Kharkiv, 2020).
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solving identification problems in criminal proceedings and the develop-
ment of the evidence base, and has a number of advantages over tradi-
tional serological methods of research of human biological traces, such as:

1) the structure of the DNA molecule is more resistant to the action
of physicochemical factors of the environment compared to proteins and
other compounds;

2) the presence in DNA of complete information about the human
genotype in each cell of the organism that contains the nucleus;

3) methods of research of such microtraces (cells in saliva, semen,
hair follicles with a vaginal membrane, etc.) allow a person to be identified
with an accuracy of 99.9%;

4) the possibility of differentiation of mixed traces and the fact of
mixing the biological material of several persons.

Genetic examination signifies a study using methods of the molec-
ular genetic individualization of a person, carried out in order to deter-
mine the individualizing characteristics of biological objects at the level of
genomic DNA. In short, this is an examination which helps to identify a
person by their biological, molecular, and genetic features.

As for the object of the molecular genetic examination, there is one
agreed-upon definition presented across different articles and by different
researchers. For example, V. V. Topchiy notes that the objects of molecu-
lar genetic research can be nuclear DNA obtained from blood, secretions
(semen, saliva, buccal and other epithelium, etc.), hair (if a hair follicle is
present), as well as parts of organs and tissues of the human body.> Anoth-
er article observes that “the object of molecular genetic research is deox-
yribonucleic acid (DNA) obtained from blood, secretions (semen, saliva,
vaginal secretions, etc.), hair, dandruft, epithelial cells, as well as parts of
organs and other tissues of the human body removed during scene re-
view”.

In conclusion, the objects of genetic examination are:

« material evidence - items with traces of biological origin (blood
stains, semen, saliva, etc.);

« fragments of the human body (muscle tissue, bone material, hair
with root bulbs, etc.);

5 S.V.Petrychuk, Features of appointment and conduct of molecular genetic examina-

tions. Modern forensic examinations in the investigation of crimes: materials of the
“round table” (Kyiv: Nat. Acad. Internal Affairs, 2015).
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« examples of biological fluids (blood, saliva, semen, etc.) in liquid
or dried form (gauze, cotton swabs, filter paper);

« materials of the criminal case - in coordination with the expert
(information on the conditions of discovery and seizure of physical evi-
dence, the results of forensic examination, etc.).

In using these objects, this form of examination tries to achieve the
purpose of researching genetic material in order to establish the origin of
biological traces from a specific person, as well as establishing a biological
relationship (paternity, maternity).

This task involves establishing the nature of the object to be investi-
gated, determining the species that the object belongs to, and ultimately
identifying the person.

Molecular genetic examination seeks to answer the following ques-
tions, among others:

— Does a blood or fluid stain contain genetic material suitable for iden-
tification?

— Does a blood or fluid stain (saliva, semen, etc.) on the clothes of a
victim originate from a suspect?

— Who can be classified as a suspect?

There are a lot of methods of conducting molecular genetic exami-
nation, but the most popular and the most exact is DNA analysis. Every
examination is based on DNA analysis, which will be considered in the
following section of this article. These examinations allow us to put for-
ward a version of the commission of a series of crimes by one person, to
combine the available information on disparate crimes, and to approach
its assessment and the compilation of the psychological profile of the of-
fender from another angle.

3. DNA Analysis: Practical and Theoretical Aspects

DNA analysis, as previously discussed, is the most important method
of these examinations, and forms part of molecular genetic examination.

DNA analysis, DNA profiling, or DNA fingerprinting as it is also
known, is a process with the help of which there is the opportunity to
identify a person (suspect or victim) on the basis of their unique genetic
features. Even if people change their eye color, hair, and other aspects of
their appearance, they will never be able to change their DNA. That is why



Kateryna Pryshchepa

this form of examination is very useful in solving more explicit crimes.

DNA analysis is very specific because it can investigate even if only
the smallest amounts of biological material are present.° Sometimes, in-
vestigators can find only single hairs or tiny traces of material.

This analysis helps us to solve problems during investigations that are
similar to the tasks of molecular genetic examination, because it is a part
of this sphere. DNA analysis helps us: to establish the affiliation of biolog-
ical traces (blood, semen, saliva, hair) found at the scene of the crime; to
identify the person suspected of committing a crime; to establish that the
biological traces removed from the places of unsolved crimes belong to
one person; to compare biological traces extracted from the crime scene
with DNA information databases generated by law enforcement agencies;
and so on.

As such, it can be stated that DNA analysis is used in every kind of
crime, because biological material can be found everywhere. For example,
in cases of rape and subsequent conception, DNA analysis can be used
to find the identity of the perpetrator. In cases of infanticide (including
newborns), the abduction of children, and their replacement in maternity
hospitals, DNA analysis can be used to determine whether the persons in-
volved in the case are the child’s parents. DNA analysis can also be used to
establish whether remains belong to one person, and research on samples
from close relatives can be used to link different crimes by establishing
that traces of biomaterial found at the sites of different crimes are left by
the same person. These important purposes highlight the utility of DNA
analysis.

This analysis is based not only on DNA, but also on genetic changes
in the human body. Nucleotide substitutions in DNA make us all different
and unique, and exist in different frequencies in the population. They exist
differently in each body, hence serving as a unique DNA barcode.

Modern methods of DNA fingerprinting use a variety of genetic var-
iants in different parts of the genome. For instance, analysis of tandem
repeats shows paternity, or can find additional evidence against a suspect
in a crime, while Y-chromosomal DNA markers can determine the sex
of a person. All of these methods allow us to correctly identify a person.
However, some problems occur in such analyses, because of issues in their
first stages.

6 Haldetska, supra note, 2.
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The first stage of performing these examinations is to collect all bio-
logical material in the proper way. This procedure is not very difficult, but
there are some problems associated with it.

Firstly, these objects are taken with sterile rubber gloves, sterile for-
ceps, and scalpels. The objects on which traces are located must be re-
moved entirely or removed with a part of the biological carrier. Alcohol
treatment is carried out before each new sample. Traces of biological ori-
gin are packed in a paper envelope to prevent loss of identification mate-
rial. The envelope is sealed and provided with an explanatory inscription.
Packing of objects of biological origin in plastic bags is not allowed. Also,
it should be noted that dried objects at room temperature can be submit-
ted for examination.

In conclusion, the specificity of this method of DNA identification is
determined by:

— The uniqueness of each individual set of deoxyribonucleic acid (this
criterion does not apply to identical twins, which are to some extent
clones);

— The genetic stability of our body. Genetic data, in contrast to the com-
ponent composition of protein and fat cells, does not change throu-
ghout life.

— A highly sensitivity technique. Only a few drops of blood, saliva sam-
ples, semen stains, or biological material left on a smoked cigarette
are necessary to perform a laboratory test.

— 'The relative stability of DNA molecules. Unlike protein molecules,
which themselves belong to the class of unstable structures, the com-
ponents of deoxyribonucleic acid are characterized by high resistance
to environmental factors. This feature of DNA is very valuable in fo-
rensics because it allows laboratory tests to be conducted after a long
period of time.”

4, Practical Problems With This Method of
Examination

Despite the rapid development of DNA analysis and its relevance
in modern forensic medicine, the question arises as to its shortcomings,
problems, and ways to solve them. At each stage, there are some specific
problems.

7 “2016 DNA expert”, DNKtest.expert.com, accessed September 21, 2017, https://
dnktest.expert/analizi/analiz-dnk-v-kriminalistici/.
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The most significant problem, according to experts, is at the first stage
of gathering materials from the crime scene by investigators. There are a
lot of biological materials at crime scenes, so investigators must be careful
when collecting materials and not take traces from places where many
people have touched. If this is not adhered to, then the percentage chance
of finding the correct person will be low, because analysis will be con-
ducted on all traces. These places include the handles of entrance doors,
handles on the outside of apartment doors, railings, doors, tablecloths in
restaurants (if they are not changed after each guest), and so on. Moreo-
ver, sometimes investigators do not follow the procedure for collecting
biological materials, which sometimes even leads to investigators them-
selves leaving their DNA on these things. This makes the procedure and
the work of the experts much longer and much more difficult.

The solution to this problem is to teach investigators and experts how
to collect biological material for DNA analysis.

The second problem is that investigators and experts sometimes take
too many things from crime scenes that are irrelevant to determining the
location of the criminal and the investigation of the case.

The solution to this is that things should be divided into blocks when
inspecting a crime scene. Some things, for example, can be sent to immu-
nological examination or other areas. Failing to follow this guidance can
create work for DNA experts that they are not trained for.

In conclusion, while many more practical problems exist, the most
important — according to experts — have bene outlined above. These issues
must be resolved, because this form of examination plays a huge role in
criminal investigations. For this reason, the issue of how to collect biolog-
ical material for DNA analysis should made a special subject for investiga-
tors and criminalistic experts when teaching.

5. Situations Connected With DNA Analysis

In 2004, DNA analysis shed new light on the mysterious disappear-
ance in 1912 of Bobby Dunbar, a four-year-old boy who went missing
while fishing. He was allegedly found alive eight months later, but a wom-
an named Julia Anderson claimed that the boy was her son, Bruce An-
derson. The court did not believe her, and the boy was transferred to the
Dunbar family. However, a DNA test in 2004 determined that the boy,
discovered in 1912, was not Bobby Dunbar, whose real fate remains un-
known.?

8 Allen G. Breed, ,,DNA clears man of 1914 kidnapping conviction”, USA Today, May
5, 2004, https://usatoday30.usatoday.com/tech/news/2004-05-05-1914-dna_x.htm.
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In March 2011, unknown persons abducted 16-year-old Victoria Tes-
lyuk, the daughter of a well-known businessperson, in the Moscow re-
gion. The search for the girl gave no results. When the body, presumably
of Victoria, was discovered at the end of April of the same year, it could
not be visually identified due to damage to the corpse by forest animals
and natural putrefactive changes. After an examination of the DNA of the
corpse, its identity was unambiguously established as the missing Tesly-
uk.’

Another interesting case concerns the “Boston strangler”. This case
dated from 1964, but was finally solved in 2013. After the rape and stran-
gulation of 11 women, a man later confessed to their killing. After a few
days, he started to recant his confession, casting doubt on his guilt. In
1973, he was killed by other inmates, after having been sentenced to life
in prison on other rape charges. Very little evidence for his guilt existed
until 2013, when new evidence finally linked the Boston Strangler to the
last victim. The NIJ has funded the examination of “cold cases” through its
Solving Cold Cases with DNA program, sometimes solving very old cases
such as this. With the help of this program, experts performed DNA anal-
ysis and found evidence almost 50 years after the death of the last victim."

Conclusion

After a theoretical discussion, it can be stated that this is a fairly
young field of examination. The popularity of molecular genetic exper-
tise is growing every year, and the field continues to develop in line with
technological developments around the world. As far as DNA analysis
is concerned, this is one of the most widespread methods of molecular
genetic examination. However, despite rapid development in this direc-
tion, a number of problems persist, some of which were mentioned in
the previous sections of this paper. DNA analysis is one of the most accu-
rate methods of analysis. It provides near-certain probability of correctly
identifying an attacker, victim, or, in some situations, a corpse. Currently,
molecular genetic (the genotyposcopic method of DNA analysis) exam-
ination is quite flexible in carrying out the required significant material.

o Julia Khozhateleva, “The girl killed in the suburbs is the daughter of Lukoil’s top
manager Victoria Teslyuk®, Komsomolskaya Pravda, accessed April 7, 2022, https://
www.msk . kp.ru/daily/25684.4/889043/.

10 Philip Bulman, “Solving Cold Cases with DNA: The Boston Strangler Case”, NLJ
Journal 273 (2014), https://www.ojp.gov/pdffiles1/nij/244151.pdf.
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Abstract. Human cloning is the creation of a genetically identical
copy (or clone) of a human. Since Dolly the Sheep was cloned in 1996, the
question of whether human reproductive cloning should be banned or
pursued has been the subject of international debate. In 2005, the United
Nations adopted its Declaration on Human Cloning to try to deal with
this issue, receiving only ambivalent support from UN member states.
Human reproductive cloning is a challenging subject, but establishing a
robust global governance framework in this area may be possible via an
alternative deliberative format that involves a wide range of stakeholders
and is based on knowledge sharing and feasibility testing rather than the
interest-based bargaining that is common to intergovernmental organi-
zations. Although the latest scientific work related to cloning has been
focused on potential medical applications, the purpose of this article is
to collect and analyze the available information from legal and scientific
literature.
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Introduction

Human cloning is a topic that has excited the minds of people from
all over the planet from the appearance of the first science fiction novels,
when it could only be perceived as impossible, to the moment of the first
successful cloning of a mammal - the well-known Dolly the sheep. After
that, the emergence of an active discussion both in society and among
scientists about the settlement of the issue of human cloning was only a
matter of time.

Scientists study the biological, ethical, and social considerations of
human cloning,' and researchers are also tackling the problems of glob-
al governance.> Human rights problems are also important,’ and U.S. re-
searchers have examined the threat of human cloning.*

There are continued claims of attempts to clone humans using nu-
clear transfer, despite the serious problems that have been encountered
in cloning other mammals. Susan M. Rhind, Jane E. Taylor, Paul A. De
Sousa, Tim J. King, Michelle McGarry, and Ian Wilmut provided an over-
view of the problem of human cloning safety.” They claimed that human
reproductive cloning is unethical, but the production of cells from cloned
embryos could offer many potential benefits. Examining the list of liter-
ature provided by the authors, it can be observed that since the end of
the twentieth century, scientists have paid considerable attention to the
problem of cloning.

The purpose of this article is to collect and analyze the available in-
formation from legal and scientific literature, in particular regarding the
concept, types, and prospects of using human cloning technology. In ad-
dition, the objectives of this article are an analysis of the existing interna-

! Francisco J. Ayala, “Cloning humans? Biological, ethical, and social considerati-
ons”, PNAS 112, 29 (2015), https://www.pnas.org/doi/10.1073/pnas.1501798112.

2 Adele Langlois, “The global governance of human cloning: the case of UNESCO”,
Palgrave  Communications 3  (2017), https://www.nature.com/articles/pal-
comms201719.

3 Carmel Shalev, “Human Cloning and Human Rights: A Commentary”, Health and
Human Rights 6, 1 (2002): 137-151.

4 “The Threat of Human Cloning. Ethics, Recent Developments, and the Case for
Action”, https://www.thenewatlantis.com/publications/the-threat-of-human-cloning.

3 Susan M. Rhind, Jane E. Taylor, Paul A. De Sousa, Tim J. King, Michelle McGarry
and lan Wilmut, “Human cloning: can it be made safe?”, Nature Reviews. Genetics 4
(2003): 855-864.
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tional and national legal acts of countries and international organizations,
what they attribute and define, as well as an overview of existing debatable
issues and positions, to which it is now impossible to give unambiguous
answers.

In order to achieve the above goals, this article is divided into sever-
al sections. The first section highlights legal and scientific approaches to
understanding human cloning, types of human cloning, their differences,
and areas where human cloning can be used. The second section presents
the existing legal regulation on human cloning at the international and
national levels. The third section highlights the main discussions and is-
sues that are associated with human cloning.

1. Concept and types of human cloning

1.1. Concept of human cloning

To understand the specifics of the topic under consideration, it is nec-
essary to define the concept of human cloning, target types, and the dif-
ferences between target types of human cloning in the existing legislation
and scientific literature.

Target types of human cloning relate to the differentiation of the pur-
poses for which human cloning will be used, not the difference between
the technologies and methods that are used to clone a person.

In current international legal acts, one can find only a single concept
of cloning, namely human cloning being defined as: “any intervention
seeking to create a human being genetically identical to another human
being”*

It is also worth noting that many countries have their own laws and
regulations which define the concept of human cloning, some of which
will be discussed below.

United States of America

In the United States of America, human cloning means “human asex-

“Additional Protocol to the Convention for the Protection of Human Rights and
Dignity of the Human Being with regard to the Application of Biology and Medici-
ne, on the Prohibition of Cloning Human Beings, Paris, 12.1.1998”, https://rm.coe.
int/168007f2ca.
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ual reproduction, accomplished by introducing nuclear material from one
or more human somatic cells into a fertilized or unfertilized oocyte whose
nuclear material has been removed or inactivated to produce a living or-
ganism (at any stage of development) that is genetically virtually identical
to an existing or previously existing human organism”’

Canada

In Canadian legislation, there is no separate concept of “human clon-
ing”, but there is the concept of a human clone, which is defined as “an
embryo that, as a result of the manipulation of human reproductive mate-
rial or an in vitro embryo, contains a diploid set of chromosomes obtained
from a single - living or deceased — human being, fetus or embryo”? Based
on this concept, we can conclude that human cloning means the proce-
dure of interaction with human reproductive material, as a result of which
a human clone appears.

Poland

In Polish legislation, there is a provision that prohibits the creation
of embryos, the genetic information of which is identical to the genetic
information of another embryo, human, corpse, or human remains.’

From the examples given, we can conclude that the following quali-
ties are inherent in human cloning:

1) The actions of people aimed at creating an embryo non-sexually;

2) An embryo created by such actions must have genetic information
identical to another living person (at all stages of ontogenesis) or a dead
person that has ever existed.

1.2. Target types of human cloning

Reproductive and therapeutic cloning

Human reproductive cloning is the creation of genetically identical
individuals, where each such individual is a clone of the original organism
(the donor of genetic material).

It is also worth noting that biological clones appear in the process of

“Human Cloning Prohibition Act of 2003”, Congress.gov, https://www.congress.
gov/bill/108th-congress/house-bill/534/text.

8 “Assisted Human Reproduction Act S.C. 2004”, Government of Canada, https://la-
ws-lois.justice.gc.ca/eng/acts/a-13.4/.

“Dz.U. 2015 poz.1087. Ustawa z dnia 25 czerwca 2015 r. o leczeniu nieptodnosci”,
http://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU20150001087.
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sexual reproduction —such an example is identical twins, who are clones
of each other because they have the same set of genes."

Therapeutic human cloning is the creation of a cloned embryo for
the sole purpose of collecting stem cells with a set of DNA similar to the
donor one. The stem cells created in this process can be used to create
healthy tissue from damaged, infected, or destroyed tissue from a donor."!

Therapeutic cloning has great potential for research and clinical ap-
plication as a vector for gene delivery, animal models of human diseas-
es, and cell replacement therapy in regenerative medicine. In addition,
in-vitro organogenesis and anti-aging can be resolved in the future. The
combination of therapeutic cloning and gene therapy offers great poten-
tial for individually saving a patient from a genetic mutation such as loss
of function, which results in a decrease or elimination of the activity of a
particular protein. Therapeutic cloning, used in cell replacement therapy,
can create different types of tissue, such as osteoblasts, to counteract oste-
oporosis and regenerate the spinal cord after injury."

2. Regulations

At the moment, cloning is not generally regulated in all countries.
Below are examples of existing cloning regulation in countries and associ-
ations. It is also worth noting that there are countries where only one type
of cloning is prohibited, namely reproductive cloning, while therapeutic
cloning of a person is allowed.

2.1 Countries where all types of cloning are prohibited

Argentina
Human cloning is prohibited by the Presidential Decree 200/97 of 7
March 1997."

10 Scientific and Medical Aspects of Human Reproductive Cloning (Washington

(DC): National Academies Press (US), 2002), https://www.ncbi.nlm.nih.gov/books/
NBK223962/.

“Cloning Fact Sheet”, National Human Genome Research Institute, https:/www.
genome.gov/about-genomics/fact-sheets/Cloning-Fact-Sheet.

Kresimir Pavelic, “Arguments for Human Therapeutic Cloning”, Bosn J Basic Med
Sci 4, 1(2004): 15-18, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7245529/.
13 Mayra Garcimuio, “A la expectativa de la clonacion humana”, 2016, https://
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Canada

According to the Assisted Human Reproduction Act, Canadian law
prohibits the following activities: human cloning (reproductive and ther-
apeutic), cloning human stem cells, growing human embryos for the pur-
pose of research, buying or selling embryos, sperm, eggs, second-order
oocytes, and other human reproductive materials. It is also prohibited to
make changes in human DNA that can be passed on from one generation
to another."

There have been ongoing calls in Canada to ban human reproductive
cloning following a 1993 report by the Royal Commission on New Re-
productive Technologies. Polls have shown that the vast majority of Ca-
nadians oppose human cloning for reproduction, although regulation of
human cloning remains an important national and international policy
issue. Human dignity is commonly used to justify cloning laws. The ra-
tionale for this justification is that human reproductive cloning necessari-
ly violates notions of human dignity.

Colombia

According to article 133 of the criminal code of Colombia, any kind
of human cloning is prohibited. Anyone who creates identical people by
cloning or some other procedure is liable to face a prison sentence of two
to six years."

Poland

Human cloning is prohibited under Article 87 of the Act of 25 June
2015.

Russia

The Federal Assembly of Russia introduced the Federal Law N 54-FZ
“On the temporary ban on human cloning” on 19 April 2002. On 20 May
2002, President Vladimir Putin signed this moratorium on the implemen-
tation of human cloning. As stated in its preamble, the law introduced

www.researchgate.net/publication/309707976 A _la_expectativa _de la_
clonacion_humana.

Erika Kleiderman and Ian Norris Kellner Stedman, “Human germline genome edi-
ting is illegal in Canada, but could it be desirable for some members of the rare
disease community?”’, J Community Genet 11, 2 (2020): 129-138.

Annette Idler, Borderland Battles: Violence, Crime, and Governance at the Edges of
Colombia’s War (Oxford University Press, 2019).

“Dz.U. 2015 poz.1087. Ustawa z dnia 25 czerwca 2015 r. o leczeniu nieptodnosci”,
supra note, 9.
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a ban on human cloning, proceeding from the principles of respect for
a person, recognition of the value of an individual, the need to protect
human rights and freedoms, and taking into account the insufficiently
studied biological and social consequences of human cloning. Taking into
account the prospect of using existing and developing technologies for
cloning organisms, it is envisaged to extend the ban on human cloning or
to cancel it as scientific knowledge in this area accumulates, and moral,
social, and ethical standards are determined when using human cloning
technologies. On March 29, 2010, The Federal Assembly introduced a sec-
ond revision of this law without a time limit."”

Serbia

According to Article 24 of the 2006 Constitution of Serbia, entitled
“Right to Life”, human cloning is prohibited in all its forms.®

It is also important to note that the norms for the prohibition of hu-
man cloning were published by the Council of Europe and the UN.

The European Convention on Human Rights and Biomedicine pro-
hibits human cloning in one of its additional protocols, and this protocol
has been ratified by 25 states.'”?

On 13 December 2001, the United Nations General Assembly began
the development of international conventions aimed at prohibiting repro-
ductive human cloning. Many states, such as Spain, Italy, the Philippines,
the United States of America, and Costa Rica, have expanded the discus-
sion to prohibit not only reproductive, but also therapeutic cloning, since,
in their opinion, therapeutic cloning violates the human right to dignity.
Costa Rica has submitted a proposal for the adoption of a convention pro-
hibiting all types of human cloning. Due to the fact that countries could
not reach a consensus in March 2005, a declaration on human cloning
was adopted, which is not binding, with the aim of prohibiting all forms

17 “Penepanbublii 3ak0H 0T 29.03.2010 r. Ne 30-03 O BHECEHHH H3MEHEHHS B CTATHIO
1 depepanbHOro 3axkoHa ,,O BpEMEHHOM 3allpeTe Ha KJIOHUPOBAHUE YeloBeKa”, ac-
cess 27 March 2022, http://kremlin.ru/acts/bank/30816.

Hakan Ovunc Ongur, Minorities of Europeanization: The New Others of European

Social Identity (Lexington Books, 2014).

19 “Additional Protocol to the Convention for the Protection of Human Rights and
Dignity of the Human Being with regard to the Application of Biology and Medici-
ne, on the Prohibition of Cloning Human Beings (ETS No. 168)”, access 27 March
2022, https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&trea-
tynum=168.

2 Jbid.
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of human cloning.”!

2.2 Countries in which therapeutic cloning is allowed

Australia

Until 2006, human cloning was prohibited in Australia. In December
2006, the House of Representatives passed legislation that permits thera-
peutic cloning, including a separate permit for the creation of human em-
bryos for the purpose of stem cell research. That is, within the framework,
therapeutic cloning is allowed only in cases that are provided for by law.>

Pakistan

An interesting, somewhat ambiguous situation occurred in Pakistan.
The Pakistani Council for Islamic Ideology has determined that cloning
is an anti-Islamic act, but, according to the Pakistani Council of Islamic
Ideology, research and thinking are not prohibited by Islam - that is, new
innovations are allowed, but only within the framework established by
religion.”

Singapore

Section 5 of the Human Cloning and Other Prohibited Practices Act
2004 prohibits the placement of a cloned human or animal embryo. That
is, we can conclude that it is allowed to create and use a cloned human
embryo in the framework of therapeutic cloning. The question remains as
to whether, in cases where there is a way to grow an embryo outside the
body of a person or an animal, this will be considered an illegal action.*

United Kingdom

On 14 January 2001, the United Kingdom government issued The
Human Fertilization and Embryology (Research Purposes) Regulations
2001 as a supplement to the Human Fertilization and Embryology Act
1990. The 14 January 2001 Act expanded the legal reasons for the study

2l “United Nations Declaration on Human Cloning” (2005), United Nations Digital
Library, access 27 March 2022, https://digitallibrary.un.org/record/541409?In=en.

2 “Overview of International Human Embryonic Stem Cell Laws”, The New Atlan-
tis, access 27 March 2022, https://www.thenewatlantis.com/publications/appen-
dix-e-overview-of-international-human-embryonic-stem-cell-laws.

3 “CII declares human cloning, gender change un-Islamic” (2013), DAWN, access
27 March 2022, https://www.dawn.com/news/1054305/cii-declares-human-clo-
ning-gender-change-un-islamic.

24 “Human Cloning and Other Prohibited Practices Act 2004”, Singapore Statutes On-
line, access 27 March 2022, https://sso.agc.gov.sg/Act/HCOPPA2004.
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of human embryos, and the related authorization with stem cells and the
replacement of cell nuclei in cells, thus allowing therapeutic cloning.”

However, it is worth noting that on 15 November 2001, a pro-life
group won a legal dispute in the High Court, as a result of which the reg-
ulation was canceled and virtually all types of human cloning remained
unresolved. Perhaps the purpose of this process was to create a legislative
gap, and as a result, a law would be passed that would prohibit any type of
cloning in the UK.

As a result of the resulting gap in legislation, the UK parliament
adopted a regulation that aimed at prohibiting reproductive human clon-
ing. The gap in legislation regarding therapeutic cloning was closed after
the High Court decision was challenged and overturned.*

On 11 August 2004, the first license was issued which permits the
search for the treatment of diseases such as diabetes, Parkinson’s disease,
Alzheimer’s disease, and others - including using cloning technology -
within the framework of the established license. Such a license was issued
to scientists at the University of Newcastle.?”

United States of America

The Patients First Act of 2017 (HR 2918, 115th Congress) aims to
support stem cell research using “ethically sourced” cells that can contrib-
ute to a better understanding of diseases and therapies, as well as contrib-
ute to “pluripotency elimination” stem cell lines without the creation of
human embryos.*

In 1998, 2001, 2004, 2005, 2007, and 2009, the US Congress voted to
ban the Stem Cell Research Enhancement Act, and both the therapeutic
and reproductive types of human cloning. Disagreements in the Senate
or a possible veto by the incumbent over therapeutic cloning prevented
any competing proposal (banning both forms or only reproductive clon-
ing) from being passed into law. On 10 March 2010, a bill (HR 4808) was

% “The Human Fertilisation and Embryology (Research Purposes) Regulations

20017, legislation.gov.uk. access 27 March 2022, https://www.legislation.gov.uk/

uksi/2001/188/resources.

David M. Gilbert, “The future of human embryonic stem cell research: addressing

ethical conflict with responsible scientific research”, Med Sci Monit 10, 5 (2004):

99-103.

Stephen Pincock, “Newcastle centre gains licence for therapeutic cloning”, BMJ

329, 7463 (2004): 417.

® “H.R.2918 — 115th Congress (2017-2018)”, Congress.gov, access 27 March 2022,
https://www.congress.gov/bill/115th-congress/house-bill/2918?s=1&r=4.

26
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introduced to prohibit federal funding for human cloning. Such a law, if
passed, would not preclude research being conducted in private institu-
tions with both private and federal funding. However, the 2010 law was
never passed.”

At the moment, there is not a single federal law in the United States
of America that would prohibit human cloning, either therapeutic or re-
productive. Fifteen American states (Arkansas, California, Connecticut,
Florida, Georgia, Iowa, Indiana, Massachusetts, Maryland, Michigan,
North Dakota, New Jersey, Rhode Island, South Dakota, and Virginia)
ban human reproductive cloning, and three states (Arizona, Maryland,
and Missouri) prohibit the use of public funds for such activities.*

Further, 10 states (California, Connecticut, Illinois, Iowa, Maryland,
Massachusetts, Missouri, Montana, New Jersey, and Rhode Island) have
“clone and kill” laws that prevent cloned embryo implantation for child-
birth, but allow embryos to be destroyed.’!

3. Disputable questions

3.1. Self-cloning

If we do not take into account the legal aspect of human cloning as a
procedure, we can consider the possibility of human self-cloning from the
legal perspective. Such a person would be regarded as an individual, not
as a successor (if such a person was not adopted by the original organism)
or a copy of the original organism. There would be no confusion, because
the only thing that these people would have would be a similar (from the
point of view of the law) name and surname, but this would only happen
if the cloned person were to be given the same name and surname as the
original organism.

From the point of view of society, this can simply serve as an unusual
mode of reproduction. After all, character and appearance may differ, as

¥ “H.R.4808 — 111th Congress (2009-2010)”, Congress.gov, access 27 March 2022,
https://www.congress.gov/bill/111th-congress/house-bill/4808.

30 “Embryonic and Fetal Research Laws”, NCSL, 2016, https://www.ncsl.org/research/
health/embryonic-and-fetal-research-laws.aspx.

31 Knobbe Martens, “Human cloning and its legal aspects”, Lexology (2021), https://
www.lexology.com/library/detail.aspx?g=81132fd8-1391-48a7-ad0b-7f96eda2cafs.
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character is the result of a person’s life experience, which influences their
behavior and their becoming a person. Regarding appearance, however,
things are not so clear. While, yes, general features will be similar, envi-
ronments affect appearances. Further, at this stage of the development of
this technology, a cloned person will have different fingerprints — as with
identical twins, for example. In the process of improving this technology,
it will be possible to create a clone with the same fingerprints. The way out
of this situation could be a legal settlement of this issue by creating a rule
to prohibit the duplication of genes that are responsible for the formation
of fingerprints so that there are no problems with human identification.

It is also worth noting that self-cloning can be one of the options for
reproduction in cases where the cloned person does not want to or cannot
use other methods of reproduction.

3.2. Obtaining embryonic stem cells

Embryonic stem cells are known to be a unique source of treatment
that aims to repair tissues and, in the future, organs and organ systems,
and it is now possible to collect and store such cells for further treatment.

It is also worth noting that the creation of such cells can be a solution
to the problem of donation, and people who need an organ transplant and
who are in line for a transplant will receive an additional procedure to
increase their chances of survival. Such tissues, organs, and organ systems
can be perfectly compatible, which is also important.

The International Bioethics Committee (IBC) of UNESCO has not
reached a consensus on the creation and use of embryos for therapeutic
cloning, but recognizes that decisions on this matter taken by national
bioethics committees or national legislatures may vary from country to
country and within regions. Such differences are inevitable in a pluralis-
tic world, where some may accept ethical norms that are unacceptable to
others.

3.3. Imperfection of cloning technology

One of the factors banning human cloning (reproductive and ther-
apeutic) is the argument from the standpoint of technological imperfec-
tions and, as a result, the ethical dilemma.
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It is worth starting to consider this issue with the realization that
cloning is not a theoretical field of science, but an applied one. That is,
applied experiments and research are needed to improve the methods
and processes of technology, in the process of which it is necessary to test
and wait for long-term results. If everything is clear with short-term re-
sults, then in the long-term there are already some problems. In countries
where human cloning is allowed, everything is limited at the embryon-
ic stage for the first few weeks, as all subsequent observations are illegal
and punishable by law. As a result, experiments can only be performed on
animals that are not biologically human. For example, the world-famous
Dolly the Sheep was not the first cloned creature, but became the first
successfully cloned creature that, after cloning and incubation, could live,
feed, and even produce offspring. Despite this, Dolly had health problems,
including those related to imperfections in cloning technology. Despite
the amount of time spent on this experiment and the amount of research
that was done, it was only after the analysis of the cloned animal that the
necessary information was obtained and conclusions were drawn which
served to improve this technology. Dolly the Sheep was born in 1996 and
died in 2003** - what has changed 19 years later? In China, there is a ser-
vice for cloning pets, Sinogene, which clones cats, dogs, and horses.”> On
average, domestic sheep live about 10-12 years,** while the cloned sheep
lived only 7 years. After 19 years of refinement, Sinogene indicates on its
website that their cloned pets live on average as long animals conceived
and born naturally, and that they do not have serious health problems.

Unfortunately, experience of cloning non-human animals is not ap-
plicable to human cloning for several reasons, including:

1) Strong differences in the formation, development, and cultivation
of humans and other physiological processes of the human body;

2) Legal restrictions;

3) Ethical nuances.

Perhaps a compromise can be found. In many jurisdictions, a person
receives human rights, and is generally perceived as a human being, not

32 “The Life of Dolly”, The University of Edinburgh, access 27 March 2022, https:/
dolly.roslin.ed.ac.uk/facts/the-life-of-dolly/index.html.
3 “Cat Cloning”, Sinogene, access 27 Marc 2022, https://www.sinogene.org/pet-cat-

cloning.html.
3 “How Long Do Sheep Live?”, Raising Sheep.net , access 27 Marc 2022, https://
www.raisingsheep.net/how-long-do-sheep-live.
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as a fetus or an embryo but from birth - the moment of being separated
from the mother’s body by cutting the umbilical cord. Until then, abor-
tions are allowed until a certain period of childbearing, while after a spe-
cific moment abortions are illegal (different jurisdictions have different
time limits). This is not associated with saving the life of the fetus, but
with the high risks for women. Based on this fact, it is possible to find a
compromise and to slightly extend the time of permitted experimentation
with a cloned embryo, and the conditions of its content.

To begin with, it is necessary to limit the scope of the cloned human
embryo to the incubator, for initial experiments to prohibit the implanta-
tion of cloned embryos with defects or other factors that may cause harm
to the body that can carry such an embryo in animals, including human
embryos, and to limit the incubation process only at the level of artificial
methods of hatching and the incubation of the fetus.

Conclusions

Given the highly complex issues of human personality and identity,
biological, ethical, and social considerations of human cloning need to
be addressed. At present, the threat of human cloning and human rights
problems is of particular importance. Therefore, scientists believe that
global governance of human cloning is needed.

Human reproductive cloning - producing a genetic copy of an ex-
isting person using somatic cell nuclear transfer — has never been done.
Many scientists believe that this can never be safe, and in opinion polls
overwhelming majorities consistently reject its use.

To sum up: human cloning in all its forms requires more attention
from legislation and society, because this can be the key to solving the
problem of a shortage of donor organs, treating certain diseases, and
opening a new branch of reproductive medicine. This sphere needs to be
developed through scientific discussions to determine the optimal condi-
tions for the development of this branch of science.
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