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Summary. This study identifies certain aspects of the initial assessment of the
qualification of judges in Ukraine. In the course of the study, the reasons for the
introduction of the initial assessment of the qualification of judges in Ukraine
were investigated, the legal status of the bodies that carry out the initial assess-
ment of the qualification of judges and the legal status of the decisions of these
bodies were determined. The procedure, results and peculiarities of appealing
against decisions on the initial assessment of the qualification of judges in Ukrai-
ne are presented. As a result of this research, conclusions are formulated regar-
ding the initial assessment of judges” qualification in Ukraine.
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Introduction

The relevance of the topic. An important component of ensuring the quality
and independence of justice is the timely and objective assessment of the compe-
tence of judges, the effectiveness of in-service training, and the determination of

professional skills. This also includes a thorough analysis of reversed decisions,
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the consideration of complaints, corrected mistakes, motives for forming sepa-
rate opinions in dispute resolution, and compliance with procedural deadlines.
The problems of a subjective, selective approach are manifested in the different
attitudes of the participants in the assessment of qualification in order to confirm
or not confirm the suitability of a judge for a position. They also occur when
holding competitions during the study of dossiers and interviews by members
of the High Qualification Commission of Judges of Ukraine (hereinafter HQC]J).
These issues require further scientific analysis and the improvement of regulatory
and legal regulation to prevent abuses of the right to a fair trial, the right to qua-
lity judicial services, and administrative procedures with the implementation of
good governance principles. Analysts have diametrically opposing positions on
the application of the current methodology of judges’ evaluation. Most are firmly
convinced that the current model of the initial assessment of judges” qualification
does not meet the requirements of the current legislation, and is characterised
as an inappropriate, overly demanding, and unfair procedure that violates and
jeopardises the legal status of judges.

The novelty of the research. This research topic is very important and extremely
relevant because the initial assessment of judges’ qualifications is a new proce-
dure in Ukrainian legislation. It was introduced after an unsuccessful attempt to
lustrate the judiciary, and began to operate in 2016. This model is implemented
in a special form inherent exclusively to Ukrainian legislation: there is no similar
model of selection and qualification of the judiciary in any country in the world.
Given the absence of analogous models of judicial qualification in the world, the
study of this topic remains relevant and necessary for its comprehensive impro-
vement and development.

The purpose of the research. The purpose of this article is to analyse the pro-
blems of the initial assessment of judges’ qualification based on the results of

the author’s own theoretical research by investigating the model of the initial
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assessment of judges” qualification in Ukraine.

The objectives of the research. Taking into account the problems of the study
and the relevance of the topic, the following objectives of this study can be iden-
tified:

1. To establish the reasons for the introduction of the initial assessment of the

qualification of judges in Ukraine.

2. To analyse the legal status of the body that assesses the initial qualification

of judges in Ukraine and the legal status of its decisions.

3. To investigate the procedure, results and peculiarities of appealing against
such decisions and to formulate conclusions on the application of the initi-

al assessment of the qualification of judges in Ukraine.

The methodology of the research. The research methods used in this study in-
clude the following.

The literal (textual) method, which allowed an initial understanding of the
content of the laws to be obtained and precise legal definitions to be defined.

The review of scientific literature was used to establish theoretical knowledge
in the field of study and to develop critical thinking on the topic in order to solve
the tasks of this study.

The comparative legal method was used to compare domestic and foreign
experience in stabilising and unifying the application of the initial assessment of
the qualification of judges in Ukraine.

The method of abstraction was used to study the procedure, results and pecu-
liarities of appealing against the decisions of the body which assesses the initial
qualification of judges in Ukraine.

The alternative method was used to compare opposing points of view in the
course of researching the topic due to the fact that there is debate among scho-
lars about the proper application of the initial assessment of the qualification of

judges in Ukraine.
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The interview method was used to obtain information from more experienced

colleagues in the legal field.

1. Reasons for the implementation of the initial assessment of the
qualification of judges in Ukraine

Among the subjects of judicial law, the key place is occupied by the judge, who
in their professional activity personifies the judiciary. It is on the professionalism
and personal qualities of a judge that the authority of the entire judicial system
of the country depends and the public’s expectations for a fair and impartial trial
are realised.

The assessment of qualification is an extraordinary procedure for checking all
judges for compliance with the job requirements based on three criteria: compe-
tence, integrity and professional ethics.

Ukrainian judges are qualified according to three procedures: the initial assess-
ment of qualification (before the amendments to the Constitution); the assess-
ment of qualification for compliance with job requirements; and the assessment
of qualification within competitions to higher courts. Each of these procedures
has its own specifics. The assessment of qualification is conducted by the HQC]J.

The assessment takes place in two stages: 1) exam; 2) dossier check and inter-
view.

The current procedure for the assessment of the qualification of judges began
in 2016 and continues to this day.

After the completion of the lustration vetting procedure for judges introduced

»]

by the laws “On Purification of Government™ and “On Restoration of Confi-
dence in the Judiciary” - or at least after it became clear that lustration would not

lead to the total renewal of the judiciary — on 12 February 2015 the Verkhovna

1 Law of Ukraine “On Purification of Government”, GOV. UA, accessed 20.03.2020, https://zakon.rada.gov.ua/
laws/show/1682-18#Text.

2 Law of Ukraine “On Restoration of Confidence in the judiciary”, GOV. UA, accessed 05.01.2017, https://zakon.
rada.gov.ua/laws/show/1188-18#Text.
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Rada of Ukraine adopted Law of Ukraine No. 192-IIT “On Ensuring the Right to
a Fair Trial”, which entered into force on 28 March 2015.°

This law imposed on the HQC] the obligation to ensure the initial assessment
of the qualification of judges in order to make decisions on their ability to admi-
nister justice.

Taking into account the position stated by the Ukrainian authorities on the
need to choose between dismissal of all judges and granting them the right to re-
submit their candidatures for competitions or their evaluation, the Venice Com-
mission and the Directorate General of Human Rights and the Rule of Law of the
Council of Europe expressed the opinion that it may be necessary and justified to
take exceptional measures to eradicate corruption and incompetence in the judi-
ciary. However, the dismissal of all judges, according to the conclusions of the Ve-
nice Commission, would not be an adequate solution to the problems identified
by the authorities.* At the same time, the Venice Commission and the Directo-
rate General emphasised that even the assessment of qualification provided for
in paragraph 6 of the Transitional Provisions should be considered as completely
exceptional and subject to extremely strict safeguards to protect judges who are
fit for office. Moreover, this issue should be considered on the basis of an additio-
nal and substantive rule of law and requires a constitutional basis.

This is how the constitutional consolidation of this legal mechanism was

3 Law of Ukraine “On Ensuring the Right to a Fair Trial’, GOV. UA, accessed 05.01.2017, https://zakon.rada.gov.
ua/laws/show/192-19#Text.

4 Analytical review “Qualification Assessment of Judges 2016-2018: Interim Results” prepared by experts of civil
society organisations, Kyiv, April 2019, https://rpr.org.ua/wp-content/uploads/2019/04/1554460296qualifica-
tion_report_ full_eu.pdf.

5 “Urgent Joint Opinion of the Venice Commission and the Directorate General of Human Rights and Rule of
Law (DG-i) of the Council of Europe on the Draft Law “On Amendments to Certain Laws of Ukraine on the
Procedure for the Election (Appointment) of Members of the High Council of Justice (HC]) and the Activi-
ties of Disciplinary Inspectors of the HCJ”, European Commission for Democracy through Law (Venice Com-
mission), CDL-PI(2021)004, Strasbourg, 5 May 2021, https://www.google.com/url?sa=t&rct=j&q=&esrc=s&-
source=web&cd=&ved=2ahUKEwiOrOjGnP37AhV6gvOHHWI_DZkQFnoECBUQAQ&url=https%3A%2F%-
2Frm.coe.int%2Furgent-joint-opinion-of-the-vc-and-the-dg-of-human-rights-and-the-rule%2F1680a3ce-
1b&usg=AOvVaw2kfGXUufnRgkR2jwMU7pUc.
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arrived at. Currently, the procedure of confirmation of suitability for the position
and its consequences in the form of dismissal in case of the detection of the in-
compatibility of the judge with the position based on the criteria of competence,
professional ethics, or integrity, or as a result of the refusal of the judge to undergo
the assessment, are enshrined in the Basic Law of Ukraine. Amendments were
published on 29 June 2016 and entered into force 3 months later, which means
that this legal mechanism is mandatory for all acting judges for the entire period
of the constitutional amendments.

The procedure for the qualification assessment of judges is regulated by the
Procedure and Methodology for Qualification Assessment of Judges,” develo-
ped, as stated in the preamble of this document, in accordance with: the Law of
Ukraine “On the Judicial System and Status of Judges®’; the Law of Ukraine
“On Ensuring the Right to a Fair Trial™; the European Charter on the Statute of
Judges'; Recommendation CM/JS (2010) 12 of the Committee of Ministers of
the Council of Europe to member states on judges’ independence, effectiveness
and duties, adopted by the Committee of Ministers of the Council of Europe on 17
November 2010"; the OSCE Kyiv Recommendations on the Independence of the

Judiciary in Eastern Europe, South Caucasus and Central Asia “Administration of

6 “Constitution of Ukraine”, GOV. UA, accessed 30.09.2016, https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text.

7 “Procedure and methodology of qualification assessment of judges’, GOV. UA, 11.12.2015, https://zakon.rada.
gov.ua/rada/show/vr014414-15#Text.

8  Law of Ukraine “On the Judicial System and Status of Judges”, GOV. UA, accessed 15.12.2022, https://zakon.rada.
gov.ua/laws/show/1402-19#Text.

9  Law of Ukraine “On Ensuring the Right to a Fair Trial’, GOV. UA, accessed 05.01.2017, https://zakon.rada.gov.
ua/laws/show/192-19#Text.

10 “European Charter on the Status of Judges”, EUR-Lex Lisbon, accessed 10 July 1998, https://www.google.com/
url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwjy9YzDoP37AhWkgvOHHbNNAccQFnoE-
CAsQAQ&url=https%3A%2F%2Fcourt.gov.ua%2Fuserfiles%2F05.pdf&usg=AOvVaw1jtZ11lr5ECQh8Dhx-
D1GOCA.

11 “Recommendation CM/Rec(2010)7”, adopted by the Committee of Ministers of the Council of Europe,
EUR-Lex, accessed 11 May 2010, https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&c-
d=&ved=2ahUKEwjAk52j0f37AhXzg_O0HHaBrAuMQFnoECAkQAQ&url=https%3A%2F%2Frm.coe.int%2F-
16806b9361&usg=A0vVaw301dwSkhw6k7CJvuomeC85.

581



MOKSLINES MINTIES SVENTE 2023

the Judiciary, Selection and Accountability of Judges™? Opinion No. 17 (2014) on
the evaluation of judges, quality of justice and respect for the independence of the
judiciary of the Consultative Council of European Judges'’; and the Joint Opinion
of the Venice Commission and the Directorate General of Human Rights and
the Rule of Law of the Council of Europe on the Law of Ukraine “On the Judicial
System and Status of Judges.”**

2. The legal status of the bodies that carry out the initial assessment of the
qualification of judges and the legal status of the decisions of these bodies

According to the Law of Ukraine “On the Judicial System and Status of
Judges,””* the HQC]J is a permanent body of the judiciary in Ukraine. It is a le-
gal entity that has a seal with the image of the State Emblem of Ukraine and
its name; it also maintains an independent balance sheet and accounts with the
State Treasury of Ukraine. The legal basis of the HQC]J is the Constitution of
Ukraine,'® the Law of Ukraine “On the Judiciary and Status of Judges,” the Rules

12 “Kyiv Recommendations on the Independence of the Judiciary in Eastern Europe, South Caucasus and Cen-
tral Asia’, OSCE, 23-25 June 2010, https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&c-
d=&ved=2ahUKEwiznujdof37AhWOhPOHHeA3APgQFnoECA4QAQ&url=https%3A%2F%2Fwww.osce.
org%2Ffiles%2Ff%2Fdocuments%2Ff%2F7%2F86319.pdf&usg=AOvVaw3cXrKFWQljua5owbETKcr1.

13 “Opinion No. 17 (2014) of the Consultative Council of European Judges to the Committee of Ministers of the
Council of Europe on the evaluation of judges, the quality of justice and respect for the independence of the
judiciary”, EUR-Lex, Strasbourg, 24 October 2014, https://www.google.com/url?sa=t&rct=j&q=&esrc=s&-
source=web&cd=&ved=2ahUKEwiKupejov37AhXzi_0HHaYkAKkMQFnoECA0oQAQ&url=https%3A%2F%-
2Frm.coe.int%2F-17-2014-%2F1680792012&usg=AOvVaw1xTKr4T-WAvMV4WbId_dOQ.

14 “Joint Opinion of the Venice Commission and the Directorate General of Human Rights and the Rule of Law
of the Council of Europe (DG - i) on the Draft Law of Ukraine “On Amendments to the Law of Ukraine “On
the Judiciary and the Status of Judges™ and Certain Laws of Ukraine on the Activities of the Supreme Court
and Judicial Governance Bodies”, CDL-AD (2020)022, Strasbourg, 09 October 2020, https://www.google.com/
url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjU54a40_37AhUNhPOH-
HUe3BK8QFnoECBEQAQ&url=https%3A%2F%2Fwww.coe.int%2Fuk%2Fweb%2Fkyiv%2F-%2Fjoint-opin-
ion-of-the-venice-commission-and-the-directorate-general-of-human-rights-and-rule-of-law-of-the-council -
of-europe-on-the-draft-amendments-to&usg=AOvVaw3gqbwFOH9al4d8vGOgcYDf.

15 Law of Ukraine “On the Judicial System and Status of Judges”, GOV. UA, accessed 15.12.2022, https://zakon.rada.
gov.ua/laws/show/1402-19#Text.

16 “Constitution of Ukraine, GOV. UA, accessed 30.09.2016, https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text
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of Procedure of the HQC]J,"” the Code of Judicial Ethics'® and other legal acts.
According to the Regulations of the HQC]J, the main principles of its activity are
openness, transparency, rule of law, equality of rights of participants, the right to
appeal its decisions in accordance with the law, the right to defence, collegiality
of decision-making, independence, fairness, objectivity, full clarification of cir-
cumstances, and binding decisions.

Some lawyers note that the lack of a clearly defined legal status of the HQC]
(whether it is a state body, a public authority or a judicial community) raises
many questions. In search of answers to these questions, R. Igonin focused on the
administrative and legal nature of the body. He noted that “given our conclusions
regarding the nature of the powers exercised by the HQC]J, the inexpediency of
their transfer to judges, the inability of the legislative branch to fulfil them, the
only possible alternative is to define it as an independent executive body with a
special status in the judicial system of Ukraine, and we believe that the HQC] is
exactly such a body”" In the author’s opinion, this point of view is absolutely
unacceptable.

As noted above, the organisation and functioning of the HQC]J is regulated
by the Law of Ukraine “On the Judicial System and Status of Judges,”® which
establishes legal provisions exclusively on the organisation and activities of the
judiciary. It would be illogical for this special judicial law to provide for the acti-
vities of another branch of power.

Most international legal instruments governing the selection of professio-

nal judges, judicial careers and dismissal processes emphasise that a judge must

17 “Regulations of the HQCJ”, GOV. UA, accessed 02.07.2019,https://zakon.rada.gov.ua/rada/show/vr81-695-
16#Text.

18 “Code of Judicial Ethics, GOV. UA, accessed 22.02.2013, https://zakon.rada.gov.ua/rada/show/n0001415-
13#Text.

19 Igonin R.V,, “Administrative and legal nature of the HQCJ”, Advocate (2011): 34-39.

20 Law of Ukraine “On the Judicial System and Status of Judges”, GOV. UA, accessed 15.12.2022, https://zakon.rada.
gov.ua/laws/show/1402-19#Text.
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set and maintain high standards of judicial conduct in order to enhance public
confidence in the judiciary, which is essential to maintain judicial independence
(Bangalore Principles of Judicial Conduct*). The Montreal Universal Declara-
tion on the Independence of Justice (1983)* and the European Charter on the
Statute of Judges (1998)* provide that decisions on the dismissal or disciplinary
liability of judges may be taken only by a court or by a decision on the proposal,
advice or consent of a committee or body at least half of which is composed of
elected judges. Regarding compliance with these requirements, the law provides
that the Congress of Judges of Ukraine appoints the majority of the judges of the
HQC]J. According to the law, the HQCJ consists of eleven members: six judges
appointed by the Congress of Judges of Ukraine; two persons appointed by the
Congress of representatives of higher law schools and scientific institutions; one
person appointed by the Minister of Justice of Ukraine; one person appointed
by the Ukrainian Parliament Commissioner for Human Rights; and one person
appointed by the Head of the State Judicial Administration (part 1 of Article 92
of the law). However, it should be noted that according to the joint opinion of
the Venice Commission and the Directorate General of Human Rights and Le-
gal Affairs of the Council of Europe on the legislation of Ukraine, the procedure
for establishing the HQCJ was not unambiguously positive.** Thus, international
experts doubted the expediency of appointing a member of the HQC] by the
executive branch. This objection was based on the fact that the majority of the

HQCJ is composed of judges, and therefore such an appointment by the executive

21 “Bangalore Principles of Judicial Conduct’, GOV. UA, accessed 19.05.2006, https://zakon.rada.gov.ua/laws/
show/995_j67#Text.

22 “Montreal Universal Declaration on the Independence of Justice”, Montreal, 1983. https://ips.ligazakon.net/doc-
ument/MU83323.

23 “European Charter on the Status of Judges”, EUR-Lex, Lisbon, accessed 10 July 1998, https://www.google.com/
url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwjy9YzDoP37AhWkgvOHHbNNAccQFnoE-
CAsQAQ&url=https%3A%2F%2Fcourt.gov.ua%2Fuserfiles%2F05.pdf&usg=AOvVaw1jtZ11lr5ECQh8Dhx-
DI1GOCA.

24 Valko. V., “Year of Zelensky and courts: promises and reality”, Ukrayinska Pravda May 11, 2020, https://www.
pravda.com.ua/columns/2020/05/11/7251195/.
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branch is hardly reasonable and necessary. The international experts noted that
the presence of a voting member representing the Minister of Justice in the HQC]J
may raise doubts, at least on the level of appearance, as to the independence of
the HQC]J. They also stressed the importance of guarantees of political indepen-
dence of the other ten members of the HQC]J, including six judges. Thus, the very
procedure of their appointment should guarantee an impartial attitude of HQCJ
members towards candidates and prevent abuse of the right to appeal.

Further, the judiciary, like any other system, is defined by certain structural
and functional relationships, including regarding coordination, organisation and
management. If judges themselves should not be empowered to take decisions on
disciplinary sanctions against their colleagues, then such powers should not be
left to the executive branch either, as this may also turn into a closed corruption
process.

In the author’s opinion, the powers of the HQCJ enshrined in Article 91 of the
Law confirm that the HQC]J belongs to the judiciary. Accordingly, the HQC]J: 1)
keeps a record of the number of judges in courts of general jurisdiction, inclu-
ding vacant ones; 2) keeps a record of the number of administrative positions
in courts of general jurisdiction and immediately notifies the relevant panel of
judges and the High Council of Justice (HC]J) in case of vacancy of the chairman
or deputy chairman of the court; 3) selects candidates for the position of judge for
the first time, checks the compliance of candidates for the position of judge with
the requirements established by law, and conducts qualification certification; 4)
submits to the HC]J a proposal on the appointment of a candidate for further su-
bmission to the President of Ukraine; 5) recommends a candidate for election to
the position of a judge for an indefinite term; 6) assesses the number of vacant po-
sitions of judges and announces a competition for candidates for special training
at the National School of Judges of Ukraine; 7) decides on the dismissal of a judge

accused of committing a criminal offence on the basis of a motivated decision of
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the Prosecutor General of Ukraine; 8) considers complaints in disciplinary cases
of judges of local and appellate courts and, if necessary, opens disciplinary cases
and carries out disciplinary proceedings; 9) makes decisions in disciplinary cases
and, if necessary, imposes disciplinary sanctions on judges of local and appellate
courts; 10) decides on the early removal of a disciplinary sanction imposed on a
judge; and 11) exercises other powers determined by law.

The HQC]J has the right to request any necessary information from judges, the
State Judicial Administration of Ukraine, judicial authorities and other judicial
bodies, state and local authorities, enterprises, institutions, business entities of
different forms of ownership and subordination, associations, public organisa-
tions, and interested organisations and individuals. Refusal to provide such infor-
mation entails liability in accordance with the law.

The HQC]J has both jurisdictional and non-jurisdictional powers. Most of its
powers are non-jurisdictional and are related to accounting, monitoring, person-
nel and information support of the judiciary.

The HQCJ is the first and main link in the chain of appointment procedures
in the judicial system of Ukraine, as other institutions (the Verkhovna Rada of
Ukraine or the HC], in particular) only review the decisions prepared and tho-
roughly analysed by the HQCJ.

Thus, the Law of Ukraine “On the Judicial System and Status of Judges™®
does not provide for the functioning of regional offices or representative offices of
the HQC] in the regions and the city of Sevastopol, which makes it necessary for
a judge or a candidate for the position of a judge to personally participate when
their case is under consideration by the HQC]. This leads not only to the dis-
traction of judges from performing their professional duties, but also to a signifi-

cant increase in the workload of each HQCJ member due to the large number of

25 Law of Ukraine “On the Judicial System and Status of Judges”, GOV. UA, accessed 15.12.2022, https://zakon.rada.
gov.ua/laws/show/1402-19#Text.
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cases and the need for an individual approach to their resolution.

It is worth emphasising the need to consider the responsibility of a judge as a
component of their status. According to Art. 56 of the Constitution of Ukraine,*
“everyone has the right to compensation at the expense of the state or local self-
government bodies for material and moral damage caused by unlawful decisions,
actions or omissions of state authorities, local self-government bodies, their ofti-
cials and officers in the exercise of their powers.” Therefore, the author considers
it appropriate to supplement the Law of Ukraine “On the Judicial System and Sta-
tus of Judges” with an article that would regulate the responsibility of the HQCJ

(or its members) for inaction or improper performance of their duties.

3. The procedure, results and peculiarities of appealing HQC]J decisions

3.1. Procedure for the initial assessment of the qualification of judges

The initial assessment of qualification is conducted to decide on the judge’s
ability to administer justice in the relevant court.

The tasks of the initial assessment of qualification include confirmation of the
judge’s ability to administer justice in the relevant court.

The initial assessment of the qualification of judges of the Supreme Court of
Ukraine, higher specialised courts, and courts of appeal is conducted by the qua-
lification and disciplinary chambers of the HQC]J together with the formation of
a panel of three persons from the mixed composition of representatives of each
chamber of the HQC].

Collegiums are formed by resolutions of the HQC], which determine the com-
position of the collegiums, their heads and the procedure of their activities.

The assessment of qualification, including initial and repeated assessments of

26 “Constitution of Ukraine, GOV. UA, accessed 30.09.2016,  https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text>.

587



MOKSLINES MINTIES SVENTE 2023

judges of local courts who took the oath of a judge before the entry into force of

the relevant law and administer justice, shall be conducted by the qualification

chamber of the HQC]J in accordance with its decision.

The decision to conduct the initial and repeated assessment of qualification

must contain the terms, schedule, place and time of the assessment.

The decision is published on the official website of the HQCJ*” within two

working days from the date of the relevant decision.

The participation of judges in initial and repeated assessment of qualification

is mandatory.

The initial assessment of qualification includes the following stages:

« An anonymous written test is conducted during the initial assessment of

qualification in the form of a written presentation, by the judge, of the es-
tablished legal views and the case law of the European Court of Human
Rights proposed by the Commission.

During the initial assessment of qualification, the judge shall perform a
practical task by solving a typical case proposed by members of the cri-
minal or qualification chamber, taking into account the specialisation and

court instance of the judge.

The judge’s dossier is assessed and the interview is conducted as follows.

» Consideration of the judicial dossier consists of systematising, analysing,

collecting, clarifying, and supplementing the information by a member of
the qualification chamber in order to determine the preliminary indicators
of the qualification assessment criteria.

The verification of the judge’s dossier covers the period of their work as a
judge since January 1, 2012, and, if available, the entire period of their work

as a judge.

The responsible structural subdivision of the secretariat of the HQC],
as well as the inspector of the HQCJ in case of the necessity of supple-

menting the judge’s dossier with additional information, shall ensure the

27 “Website of the HQCJ”, GOV. UA, accessed 15.12.2022, https://vkksu.gov.ua/.
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implementation of measures to fill the judge’s dossier with information un-

der the authority of a member of the qualification chamber.

The judicial dossier is considered by a member of the qualification chamber
on the basis of relevant and reliable information.

The judge has the right to become acquainted with the materials of the dos-
sier no later than five working days before the interview, except in cases of the
assessment of qualification by the decision of the HQCJ in connection with the
imposition of a disciplinary penalty. The judge can make copies of the materials
and provide duly certified copies of documents that supplement, refute or clarity
the information contained in their dossier.

The judge has the right to provide their explanations, including in writing.
Written explanations shall be provided by the judge no later than the next wor-
king day after the day of familiarisation with the materials of the judge’s dossier.
The judge shall give oral explanations during the interview.

Based on the results of the consideration of the judge’s dossier, a member of
the qualification chamber shall draw up a protocol no later than five days before
the meeting, which shall be read out during the interview.

The interview consists of discussing the results of the review of the judge’s
dossier and has the following stages.

+ A reading by a member of the qualification chamber of the report on the

results of the consideration of the judge’s dossier.

« Providing the judge with the opportunity to supplement, refute or clarify

the information contained in the report.

» Consistent discussion with the judge of the indicators (in accordance with
the criteria) to finally establish the professional level of the judge. This dis-
cussion takes place in the form of a report by a member of the qualification
chamber on each individual indicator, with the simultaneous provision to

the judge of the opportunity to give explanations or justifications.

During the interview, the data on the compliance of the judge with ethical
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and anti-corruption criteria shall be subject to mandatory discussion. During the
interview, the judge undergoing the qualification assessment shall have the right
to provide explanations on the issues related to the inspection of information and
documents of their dossier, to make comments, and to provide documents and
information on the sections of the judge’s dossier.

At any stage of the qualification assessment, a judge has the right to provide
the qualification chamber with duly certified copies of documents to supplement,

refute or clarify the information contained in the judicial dossier.
3.2. Results of the initial qualification of judges

Based on the results of the initial assessment of qualification, the criminal exe-
cutive or qualification chamber gives a reasoned opinion on the judge’s ability to
administer justice in the relevant court.

If the results of the initial assessment of qualification do not confirm the abi-
lity of the judge to administer justice in the relevant court, a decision is made
to remove the judge from administering justice in the relevant court with the
compulsory enrolment of the judge in the National School of Judges of Ukraine
for retraining and further assessment of re-qualification to confirm the ability to
administer justice in the relevant court.

The decision not to confirm the ability of a judge to administer justice based
on the results of the initial assessment of the qualification shall specify: the peri-
od of disqualification of the judge; the duration of retraining of the judge at the
National School of Judges of Ukraine, taking into account the specialisation and
instance of the court where the judge holds a position; the requirements to the
National School of Judges of Ukraine on the results of retraining; and the period
of repeated qualification assessment.

After the judge has completed retraining, the National School of Judges of

Ukraine shall submit a report on the results of retraining to the HQCJ within
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three days after the completion of retraining. Within 5 days from the date of re-
ceipt of the report of the National School of Judges of Ukraine, the qualification
chamber shall decide on the re-qualification assessment of the judge and notify

the judge thereof.

3.3. The peculiarities of appealing against decisions on the initial qualification
of judges

The analysis of the above provisions shows that the assessment of qualification
is a special procedure aimed at determining the ability of a judge to administer
justice in the relevant court according to the criteria established by law. At the
same time, if the results of such an assessment reveal that the judge does not meet
the criteria of competence, professional ethics or integrity, or if the judge refuses
to undergo such an assessment, this shall be grounds for dismissal of the judge
from office.

According to the content of Articles 1 and 3 of the Law of Ukraine “On the
High Council of Justice” of 21 December 2016, No. 1798VIII, the decision to
dismiss a judge from office falls within the competence of the HCJ].*® That is,
a decision on the dismissal of a judge falls exclusively within the competence of
the HCJ after consideration of the HQC]J’s submission on the dismissal of a judge
at its meeting. Based on the results of such consideration, the HCJ adopts a re-
asoned decision which finally resolves the issue of the judge’s career, is binding,
causes the relevant legal consequences, and may be appealed in court.

At the same time, according to the provisions of Law No. 1402VIII (Article
88),” a judge (candidate for the position of a judge) has the right to appeal the
decision of the HQCJ based on the results of the assessment of qualification

to the administrative court. The decision of the HQC] to recognise a judge as

28 Law of Ukraine “On the High Council of Justice”, GOV. UA, accessed 07.05.2022, https://zakon.rada.gov.ua/laws/
show/1798-19#Text.

29 Law of Ukraine “On the Judicial System and Status of Judges”, GOV. UA, accessed 15.12.2022, https://zakon.rada.
gov.ua/laws/show/1402-19#Text.
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incompatible with the position does not in itself lead to the dismissal of the judge,
but is only the basis for such a dismissal. When considering the HQCJ’s submis-
sion on the dismissal of a judge, the HC] may not agree with the conclusion of
the HQC]. Given that the qualification assessment procedure, summarising its
results (by the HQCJ), and applying the consequences (by HC] decision) are se-
parate stages of a single proceeding, the decision of the HQCJ not to confirm the
judge’s ability to administer justice in the relevant court does not have indepen-
dent legal consequences, but is part of this qualification proceeding.*

The dismissal of a judge from office is a constitutional function of the HCJ.
Within the framework of the qualification proceedings, the HCJ has the right
to check the motivation and validity of the HQC]J’s decision. In case of detec-
ting shortcomings that are of significant importance, in particular affecting the
objectivity of the assessment, the HCJ has not only the right but also the obliga-
tion to prevent the violation of the judge’s rights. In this way, the HC] ensures
constitutional guarantees of judicial independence, a component of which is the
impossibility of early dismissal of a judge on grounds not expressly provided for
by the Constitution of Ukraine.’!

The HCJ may decide to reject the motion for dismissal of a judge from office.
In this case, the judge continues to hold office, and the decision of the HQCJ not
to confirm the judge’s ability to administer justice in the relevant court loses its
legal significance.

Taking into account the above legal regulation, as well as the status and po-
wers of the HC] and the HQC]J in the procedure of the assessment of the qualifi-
cation of a judge, the Grand Chamber of the Supreme Court believes that appeals

against the decision of the HQC]J on the assessment of the qualification of a judge

30 “Resolution of the Grand Chamber of the Supreme Court, case No. 9901/852/18”, accessed 30 September
2020,https://reyestr.court.gov.ua/Review/91998640.

31 Mykolenko O.I., “Problems of appealing against the results of qualification assessment to confirm the conformity
of a judge to the position held (44 problems of appealing against the results)”, Pravova gosudarstvo Ne 31, (2018):
44-52, http://nbuv.gov.ua/UJRN/Prav_2018_31_8.
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provided for in part 1 of Article 88 of Law No. 1402VIII are possible only after
such a decision has been subject to consideration by the HC]. A similar legal po-
sition was expressed in the decision of the Grand Chamber of the Supreme Court
of 26 February 2020 in case No. 9901/637/18.%

Taking into account the sequence (stages) of making a final decision on the
dismissal of a judge who has not passed the qualification assessment and, as a
result, does not correspond to the position held, judicial control should be exer-

cised over the final decision that the HC]J is authorised to make.
Conclusions

The assessment of the qualification of judges in its current form has proven
to be an ineffective mechanism for restoring confidence in the judicial system,
eliminating corruption and abuses of power, and ensuring transparent, fair and
qualified justice. The absolute majority of judges successfully pass the assessment
of qualification. Only 6% of the judges subjected to the assessment procedure are
recommended for dismissal, and less than one percent are dismissed.

The HQCJ conducts this assessment despite conflicts of interest and having
excessive discretionary powers, the correct use of which cannot be verified. The
public is deprived of the opportunity to effectively participate in this procedure.
Although this process may look transparent from the outside, as the interview
is broadcast online, the result of the judge’s evaluation cannot be verified, as the
HQCJ’s decisions are usually unmotivated.

Thus, such expensive procedures do not give the expected effect of reform.
In fact, they only confirm the results of previous judicial selection procedures,
which were recognised as non-transparent and corrupt and did not create condi-

tions for the qualitative renewal of the judiciary.

32 “Resolution of the Grand Chamber of the Supreme Court, case No. 9901/637/18”, accessed 26 February
2020,https://reyestr.court.gov.ua/Review/89083216.
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KAI KURIE UKRAINOS TEISEJU PIRMINIO
KVALIFIKACIJOS VERTINIMO ASPEKTAI

Mykhailo Vlasov
Mykolo Romerio universitetas, Lietuva / Taraso Sevéenkos nacionalinis

Kijevo universitetas, Ukraina

Santrauka. Atliekant tyrima buvo nustatyti tam tikri Ukrainos teiséjy pradi-
nio kvalifikacijos vertinimo aspektai. Taip pat buvo istirtos teiséjy pirminio kva-
lifikacijos vertinimo Ukrainoje jvedimo priezastys, pirminj teiséjy kvalifikacijos
vertinima atliekanciy jstaigy teisinis statusas ir $iy jstaigy sprendimy teisinis sta-
tusas. Pateikta sprendimy dél teiséjy pirminio kvalifikacijos vertinimo Ukrainoje
apskundimo tvarka, rezultatai ir ypatumai. Atlikus tyrima suformuluotos i$vados
dél pirminio teiséjy kvalifikacijos vertinimo Ukrainoje.

Reik$miniai ZodzZiai: vertinimas, kvalifikacija, pirminis vertinimas, pakarto-

tinis vertinimas, Ukrainos teiséjy aukstosios kvalifikacijos komisija.
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