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Abstract

Purpose. The aim of the research is to assess the liability of the state for regulatory
changes towards investors through an example (case-study) of investment in renewable
energy, 1. e. solar plants, and to compare the liability standards towards national and
international investors, under national and international investment law.

Design/methodology/approach. The research is designed in a manner of an analysis
of a particular instances (cases) of a liability of a state for regulatory changes in the
realm of investment in solar energy, which had a negative impact on the investment.

An initiative to boost investment in renewable energy in the European Union!
(hereinafter — the EU) had been launched, which led to the governments of many EU
countries to adopt favorable conditions for such investments. The conditions concerning
such investments were laid out in legislative instruments of different legislative power
(e. g. laws adopted by parliaments, but also bylaws adopted by governments) and later
amended in a manner unfavorable to investors and leading to a diminished value of the
investment. In this light, first, the example of solar energy investor cases brought by the
national investors before the courts of Lithuania is analyzed, the criteria for state
liability and their content in these cases are distilled, the outcome of the cases is
discussed. Secondly, an example of international investment arbitration cases by foreign
investors against the Spanish authorities for comparable (parallel) actions is analyzed2,

1 Related to the adoption and transposition to the national legal acts of Directive 2009/28/EC of the
European Parliament and of the Council of 23 April 2009 on the promotion of the use of energy from
renewable sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC.

2 Charanne and Construction Investments v. Spain, SCC Case No. V 062/2012, Award, January 21, 2016;
Eiser Infrastructure Ltd. and Energia Solar Luxembourg v. Spain, ICSID Case No. ARB/13/36, Award,
May 4, 2017; Isolux Netherlands, BV v. Kingdom of Spain, SCC Case V2013/153, Final Award, July 17,
2016; Novenergia II — Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. The
Kingdom of Spain, SCC Case No. 2015/063, Final Arbitral Award, February 15, 2018.
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the criteria for state liability are distilled, the outcome of the cases is discussed. The
criteria for state liability in parallel situations and the outcome of the cases under
national legal system and international investment law are compared.

The methods of legal analysis (for legislation and case-law), comparative method
and teleological method (for ascertaining the intentions of the regulator behind the
regulatory changes) are used.

Finding. Albeit similar criteria for state liability are used under national law and
under international investment law instruments, the content of these criteria seems to
differ, thus leading to a different outcome in comparable (similar) situations, depending
on the (protection) instruments available to the investor.

Research limitations/implications. Although grounded on the general state liability
principles, common to the state liability toward investors or liability of a state for
regulatory changes in general under national and international investment law, the
research is limited to a particular example of liability for regulatory changes concerning
investment into renewable energy (solar energy plants) in cases of Lithuania and Spain
1n particular.

Practical implications. Practical implications of the presentation may be seen as
adding to the discussion for the need of regulation on the national level (in Lithuania) for
state liability for damages caused by lawful actions.

Originality. The research is original, in a twofold manner. Firstly, an independent
analysis of solar cases before the Lithuanian courts and their implications towards the
Liability of the state for regulatory changes has not yet been carried out and assessed.
Secondly, the criteria for state liability for regulatory changes under national Lithuanian
law and international investment law in comparable (similar) situations has not yet been
carried out. There are, however, researches carried out, which analyze the international
arbitration cases brought against Spain under international investment law
Instruments.
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