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Abstract. This paper examines the Lithuanian social perception of genocide in
relation to Soviet crimes during the Soviet occupation (1944-1990). In general, it
aims to explain how genocide helped to rebuild Lithuanian identity in the 1990s,
after the Soviet occupation. For this purpose, the author analyzes the origin and
social evolution of genocide in 1940s in the context of the Nuremberg trials and
the Cold War. The Lithuanian perception of genocide during the Soviet occupa-
tion — both among partisan leadership and the Lithuanian diaspora in the United
States - is also explored, and the power of genocide in rebuilding national identi-
ty and legitimizing a group’s right to exist is demonstrated.
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Introduction

In the 2019 Drélingas v. Lithuania case, the European Court of Human Rights
(ECtHR) found that those participating in the Lithuanian national resistance
to the Soviet occupation regime - the Lithuanian partisans - could be consid-
ered a significant part of a protected national group (Lithuanian nation), and
that their extermination could therefore be regarded as genocide in terms of the
Convention on the Prevention and Punishment of the Crime of Genocide (here-
inafter - UNGC, the Convention), which was adopted by United Nations (UN)
in 1948.' The ECtHR concluded that the applicant’s conviction for the genocide of

1 “Convention on the Prevention and Punishment of the Crime of Genocide,” The General Assembly
of the United Nations No. 260. Retrieved March 20, 2023, https://www.un.org/en/genocidepre-
vention/documents/atrocity-crimes/Doc.1_Convention%200n%20the%20Prevention%20and %20
Punishment%200f%20the%20Crime%200f%20Genocide.pdf
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partisans by Lithuanian courts could be regarded as foreseeable, in keeping with
Article 7 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR). This was the second case, after Vasiliauskas v.
Lithuania in 2015, where the ECtHR assessed the national courts” application of
the concept of genocide in the UNGC to the extermination of the Lithuanian par-
tisans. The ECtHR’s ruling of 2019 served to provide at least symbolic justice to
the victims of Soviet crimes and once again raised the question of the scope of the
concept of genocide, as well as its evolution from a legal to a social and political
concept and whether it risks losing some of its legal “power” as a result.?

The research object of this paper is the social perception of the concept of gen-
ocide in Lithuania in the context of Soviet crimes during the occupation (1944-
1990). This paper aims to analyze the question of why the concept of genocide
was crucial in rebuilding Lithuanian identity in the 1990s, which was strongly
damaged during the Soviet occupation. The tasks of the paper are as follows:

1. to analyze the origin and social evolution of the concept of genocide in the

1940s in the context of the Nuremberg trials and the Cold War;

2. to indicate the Lithuanian perception of genocide during the Soviet occu-
pation among partisan leadership and within the Lithuanian diaspora in
the United States;

3. to indicate the power of the concept of genocide within the aim of rebuild-
ing national identity and validating a group’ right to exist.

The hypothesis of this paper is that the aim of seeking genocide recognition
was backed by the historical context and the power of the concept of genocide,
which goes beyond the legal realm and contributes to validating a social target: to
secure a group’ right to exist.

1. The origin and social evolution of the concept of genocide

It is now widely accepted that genocide is a significant form of collective vio-
lence. It occupies a unique position on the continuum of political violence and
military conflict. However, the concept of genocide was not introduced until the

2 Luke Glanville, “Is ‘genocide’ still a powerful word?”, Journal of Genocide Research 11, 4 (2009):
467-486; “Defining Genocide as a Sociological Concept,” Current Sociology 38, 1 (1990): 8-31; Jeft
Benvenuto, “What Does Genocide Produce? The Semantic Field of Genocide, Cultural Genocide,
and Ethnocide in Indigenous Rights Discourse,” Genocide Studies and Prevention: An International
Journal 9, 2 (2015): 26-40.
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1940s (as a critique of Nazi actions during World War II), and it was only 4 years
later that it was the topic of a significant international convention in 1948. Article
IT of this Convention stipulates that “in the present Convention, genocide means
any of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such: (a) Killing members of the
group; (b) Causing serious bodily or mental harm to members of the group; (c)
Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part; (d) Imposing measures intended to pre-
vent births within the group; (e) Forcibly transferring children of the group to
another group.™

In 1944, Raphaél Lemkin (1900-1959), a Polish-Jewish lawyer who studied
law and linguistics in Lviv (Ukraine) coined the term genocide from the Greek
word genos (birth, kind, race) and the Latin suffix cide (killing).* This linguis-
tic and legal innovation entered the international legal vocabulary during the
Nuremberg trials, which were held between November 20, 1945, and October
1, 1946, and which saw the most important political and military leaders of the
Third Reich held to account.” After 3 years, the term genocide was embodied
in the UNCG with a focus on the historical background in its preamble, which
recognized that “at all periods of history genocide has inflicted great losses on
humanity” and that international cooperation is required to “liberate mankind
from such an odious scourge.”®

However, the UNGC has been criticized for excluding political and social
groups, as well as for avoiding particular mention of the forcible removal of pop-
ulations, which has historically been the most common means of destruction of a

3 “Convention on the Prevention and Punishment of the Crime of Genocide,” The General Assembly
of the United Nations No. 260. Retrieved March 20, 2023, https://www.un.org/en/genocidepre-
vention/documents/atrocity-crimes/Doc.1_Convention%200n%20the%20Prevention%20and %20
Punishment%200f%20the%20Crime%200f%20Genocide.pdf

4  'There is another suggestion: that the word genocide was created in the winter of 1942 (Irvin-
Erickson Ericson in 1942) Douglas Irvin-Erickson, Raphaél Lemkin and the Concept of Genocide
(Pennsylvania: University of Pennsylvania Press, 2017).

5 More here: Alexa Stiller, “The Mass Murder of the European Jews and the Concept of ‘Genocide’ in
the Nuremberg Trials: Reassessing Raphaél Lemkin’s Impact,” Genocide Studies and Prevention: An
International Journal 13 (2019): 144-172. DOL: https://doi.org/10.5038/1911-9933.13.1.1610

6 “Convention on the Prevention and Punishment of the Crime of Genocide,” The General Assembly
of the United Nations No. 260. Retrieved March 20, 2023, https://www.un.org/en/genocidepre-
vention/documents/atrocity-crimes/Doc.1_Convention%200n%20the%20Prevention%20and %20
Punishment%200f%20the%20Crime%200f%20Genocide.pdf

173



VISUOMENES POKYCIAT IR TEISE

population group.” As Douglas Irvin-Erickson argued in Raphaél Lemkin and the
Concept of Genocide (2017), the delegates at the UN who drafted the Convention
were career diplomats whose first priority was to advance and protect the inter-
ests of their respective governments and states. This priority was given prece-
dence over the humanitarian impulse that was the driving force behind the treaty
against genocide.®

R. Lemkin’s 1944 proposal that genocide was the multi-method elimination of
the social as well as physical lives of national groups was the first time that this
idea was presented; however, this understanding has been amended in a variety
of ways since then.” During the rise of the Cold War between the West and the
USSR, R. Lemkin was the main driver behind the scenes in achieving not only
the ratification of the UNCG in 1951, but also global recognition of the crime of
genocide.'” Due to endless efforts — sometimes contradictory and dubious dur-
ing the post-war period - genocide has become a semantic matter rather than an
issue of international law.

By the late 20th century, the field of genocide had expanded from the Nazi
genocide of the Jewish people, also known as the Holocaust, to other historic
(such as the Ottoman genocide of the Armenians) and contemporary (such as
the Cambodian and Rwandan genocides) cases. The concept of genocide also
became a rhetorical tool for geopolitical goals. Thus, global audiences learned
about “migratory genocide” (Afghanistan), “spiritual genocide” (USSR), “elito-
cide” (USSR), “radiogenocide” (USSR), “intellectual genocide” (Czechoslovakia),
“ecological genocide” (Vietnam), “biological genocide” (Laos), “ideological geno-
cide” (Cambodia), “psychic genocide” (United States), “industrial genocide,” and

7  Beth van Schaack, “The Crime of Political Genocide: Repairing the Genocide Convention’s Blind
Spot,” The Yale Law Journal 106, 7 (1997): 2259-2291; Weiss-Wendt, “Hostage,” 551-559.

8 Douglas Irvin-Erickson, “Foreword,” in A Rhetorical Crime: Genocide in the Geopolitical Discourse
of the Cold War, edited by Anton Weiss-Wendt (New Brunswick: Rutgers University Press, 2018)

9 Raphael Lemkin, Axis Rule in Occupied Europe: Laws of Occupation - Analysis of Government -
Proposals for Redress (Washington, D.C: Carnegie Endowment for International Peace, 1944).

10 Anton Weiss-Wendst, “Hostage of politics: Raphael Lemkin on “Soviet genocide,” Journal of Genocide
Research 7, 4 (2005): 551-559; Anton Weiss-Wendt, “When the End Justifies the Means: Raphaél
Lemkin and the Shaping of a Popular Discourse on Genocide,” Genocide Studies and Prevention:
An International Journal 13, 1 (2019): 173-188; Douglas Irvin-Erickson, Raphaél Lemkin and the
Concept of Genocide (Pennsylvania: University of Pennsylvania Press, 2017); Anton Weiss-Wendt,
“The Soviet Perspective on the Drafting of the UN Genocide Conventional,” in The Genocide
Convention: The Legacy of 60 Years, edited by Harmen van Wilt et al. (Leiden: Martinus Nijhoff,
2012), 187-197.

174



Liber Amicorum Vytautui Slapkauskui

“social” and “racial genocide” (Israel)."! Suddenly, everything became genocide:
“Everyone has an opinion when being asked what is genocide. More recently, the
word genocide was used with regard to the sluggish reaction of British authori-
ties to the Grenfell Tower fire, to the European handling of the refugee crisis, the
intensified logging in the Amazon rainforest, Ukraine’s conduct in Donbass, and
so on.”!?

In an early academic synthesis, Leo Kuper explored the history and sociology
of genocide with an emphasis on colonialism as a context of genocide and an area
in which the concept of “genocidal massacre” could be introduced.'® Later writers
in the emerging field of genocide studies widened the range of protected groups,
either by adding to the UN list or by adopting more generic definitions. In 1990,
Helen Fein, in the course of the first general review of the literature on genocide,
proposed a sociological reworking of the UN definition, reinterpreting “inten-
tional” as “sustained purposive action” and reinterpreting the notion of protect-
ed groups as “basic kinds, classes, or sub-families of humanity, persisting units of
society.’* According to her, the sociological meaning of genocide is considered to
be the “sustained purposeful action by a perpetrator to physically destroy a col-
lectivity directly or indirectly, through interdiction of the biological and social
reproduction of group members, sustained regardless of the surrender or lack of
threat offered by the victim.”*> Others who followed Fein focused on the essays of
the early scholars of genocide, providing an entry point to the definitional debate
in that period,' or explored conceptual historical issues, emphasizing that target
groups are not defined objectively, but subjectively by the perpetrators.'” Legal
scholar W. Schabas, however, resisted this approach.'®

11 Anton Weiss-Wendt, A Rhetorical Crime Book Subtitle: Genocide in the Geopolitical Discourse of the
Cold War (New Brunswick: Rutgers University Press, 2018), 166.

12 Anton Weiss-Wendt, “When the End Justifies the Means: Raphaél Lemkin and the Shaping of a
Popular Discourse on Genocide,” Genocide Studies and Prevention: An International Journal 13, 1
(2019): 467-486.

13 Leo Kuper, Genocide: Its Political Use in the Twentieth Century (Harmondsworth: Yale University
Press, 1981)

14 Helen Fein, “Genocide: A sociological perspective,” Current Sociology 38, 1 (1990): 1-126

15 Fein, “Genocide: Social perspective,” 24.

16 George J. Andreopoulos, Genocide: Conceptual and historical dimensions (Philadelphia: University
of Pennsylvania Press, 1994).

17 Frank Chalk and Kurt Jonassohn, The history and sociology of genocide: Analyses and case studies
(Haven, CT: Yale University Press, 1990).

18 William Schabas, Genocide in international law (Cambridge: Cambridge University Press, 2000).
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Another trend within the concept outlined by some scholars was the idea gen-
ocide had begun to lose its power due to the lack of legal consequences. In 1994,
the Clinton administration was reluctant to even use the phrase to describe the
situation in Rwanda. Government officials were concerned that using this word
might lead to unintended legal consequences, and could raise political expec-
tations for a reaction from the United States. Ten years later, however, the Bush
administration openly used the term to characterize the crimes happening in
Darfur, Sudan. It was determined by this government that the usage of the term
genocide did not result in significantly enhanced political demands to act, and
they rejected the idea that such a finding triggered new legal requirements."
Using the example of legal and political demands to avoid and to punish geno-
cide, Luke Glanville argues that the word has lost part of its ideational potency.”

A new wave of scholarship has attempted to find new approaches to geno-
cide - asking, for instance, whether it is really immoral.** Another suggestion is
to forget the concept of genocide and to move to other directions to address mass
violence.*?

2. Lithuania and the perception of genocide
during Soviet occupation

It could yet be too early to drop the idea of genocide entirely, as new devel-
opments are about to emerge in the former Soviet space, where many pre-war
countries regained their independence in the 1990s and are struggling to evaluate
Soviet crimes committed during the occupation of their territory.” It was in the
1940s that the prosecution of war criminals became a requirement under inter-
national law: the Declaration of January 13, 1942, stated that the UN would work

19 More here: Eric A. Heinze, “The Rhetoric of Genocide in U.S. Foreign Policy: Rwanda and Darfur
Compared,” Political Science Quarterly 122, 3 (2007): 359-383.

20 Glanville, “Genocide still powerful word?,” 467-486.

21 Mohammed Abed, “The Concept of Genocide Reconsidered,” Social Theory and Practice 41, 2
(2015): 328-356.

22 Michelle Tusan, “Is It Time to Forget Genocide? Conceptual Problems and New Directions,” in
Genocide: the power and problems of a concept, edited by Andrea Graziosi and Frank E. Sysyn
(Montreal: McGill-Queen’s University Press, 2022).

23 More here: Dovilé Sagatiené, “The Transformation of Lithuanian Memories of Soviet Crimes to
Genocide Recognition,” International Journal of Transitional Justice 16, 3 (2022): 396-405.
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to identify and prosecute war criminals.** Likewise, the Moscow Declaration of
October 30, 1943, stated on behalf of the 32 members of the UN that war crim-
inals should be aware that they would be brought to the place where they had
committed their crimes and tried there.

A Lithuanian delegation in Washington, D.C., appealed to the UN for genocide
against the Lithuanian people November 25, 1947, when the three occupied Baltic
republics formally petitioned the UN General Assembly.” They asked the Assembly
President to hand out copies of the 34-page report confirming Soviet brutality. This
appeal cited widespread arrests, executions, and deportations as evidence that the
UN should intervene to rescue the Lithuanian people from enslavement and exter-
mination in accordance with the rights guaranteed by the UN Charter. The com-
bined Baltic appeal was difficult for the UN to handle. The General Assembly was
obligated to pass the UNGC, which was still being discussed in UN committees at
the time of the December 1946 resolution defining genocide as an international
crime.” The Soviets were worried by this discussion since they had already elimi-
nated political opposition in every Eastern European country. If silencing opposi-
tion was considered genocide and political organizations were left out in the final
text of the UNCG, then it could affect Soviet regime greatly.

These claims were also shared across the Atlantic in Soviet-occupied Lithuania.
The U.S.-born Lithuanian partisan leader general Adolfas Ramanauskas-Vanagas,

24 Punishment for War Crimes, “The Inter-Allied Declaration,” London, January 13, 1942. Retrieved March
20, 2023, https://nla.gov.au/nla.obj-648522001/view?partld=nla.obj-648522219#page/n1/mode/lup;
Punishment for War Crimes was the title of a declaration issued by the representatives of eight
Allied governments-in-exile and the Free French at the third Inter-Allied Conference at St James’s
Palace in London, United Kingdom, on January 13, 1942. It has been described as the “first miles-
tone” towards the creation of an international legal framework for the prosecution of war crimes in
German-occupied Europe during World War II.

25 Moscow Conference, “Joint Four-Nation Declaration,” Moscow, October 18, 1943. Retrieved March
20, 2023, http://www.ibiblio.org/pha/policy/1943/431000a.html; The Third Moscow Conference
between the major Allies of World War II took place from October 18 to November 11, 1943, at
the Moscow Kremlin and Spiridonovka Palace. It was composed of major diplomats, ministers and
generals, who discussed cooperation in the war effort, and issued the Moscow Declaration.

26 Anton Weiss-Wendt, “The Soviet Perspective on the Drafting of the UN Genocide Convention,” in
The Genocide Convention: The Legacy of 60 Years, edited by Harmen van Wilt et al. (Leiden: Brill,
2012), 195.

27 “United Nations General Assembly Resolution 96 (I): The Crime of Genocide,” United Nations,
December 11, 1946; https://www.cambridge.org/core/books/abs/genocide-and-the-europeans/
united-nations-general-assembly-resolution-96-i-11-december-1946/89C2FEA43 A6B5F24B594D-
F3741457AF4.
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in his diary dated 1948, accused the American nation of not helping Lithuanians
and presented the Soviet genocide in Lithuania as the shame of civilization: “The
genocide of the Lithuanian nation began in the very first days of the invasion, and
continues to this day. It is manifested by the continuing deportations to Siberia,
murder, mass arrests, and torture in prison, condemning people to slow death...
we trusted in promises that were never fulfilled.”*®

Another factor to be considered is that Lemkin himself used the notion of
Soviet genocide as a means of getting the Americans onboard, which led to inter-
actions with European diasporas. He encouraged ethnic groups to raise the issue
of Soviet genocide at the UN and in the Senate to pressure U.S. politicians into
implementing the UNGC. Lithuanian exiles valued the opportunity to organize
more surreptitiously against Soviet dominance, and the coherence and lobbying
skills of the Lithuanian émigré organizations made Lemkin sympathetic to their
cause. Both sides benefited greatly from this collaboration: Lemkin received insti-
tutional and financial support for his legal advice to Lithuanian emigrants, inter-
acting with émigrés beyond intellectually and receiving frequent cheques from
Ukrainians and Lithuanians.*

However, with or without Lemkin’s help, the Soviet Union and the United
States would have realized the rhetorical potency of genocide. Lemkin has done
much to disseminate the idea of genocide to the general public, and the joint lob-
bying campaign had the outcome of keeping the issue alive at least in some cir-
cles of U.S. political discourse. For example, in 1958, the U.S. Library of Congress
prepared a study on genocide, discrimination and abuse of power in the USSR,
where collectivization, demonetization, and mass deportations were considered
as genocidal acts.”

After the collapse of the USSR, Lithuania returned to the issues of Soviet

28 Adolfas Ramanauskas, Many Sons have Fallen in the Partisan Ranks (Vilnius: Genocide and
Resistance Research Center of Lithuania, 2018), 634-636.

29 Anton Weiss-Wendt, “When the End Justifies the Means: Raphaél Lemkin and the Shaping of a
Popular Discourse on Genocide,” Genocide Studies and Prevention: An International Journal 13, 1
(2019): 179.

30 Joseph G. Whelan, The Soviet Empire: Prison House of Nations and Races. A Study in Genocide,
Discrimination, and Abuse of Power (Washington, D.C.: United States Government Printing Office,
1958), 15-23. More here: Dovilé Sagatiené, “The Debate about Soviet Genocide in Lithuania in the
Case Law of The European Court of Human Rights,” Nationalities Papers, 49, 4 (2020): 776 — 791.
DOI: https://doi.org/10.1017/nps.2020.56.
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crimes and reinvoked the longstanding claim of Soviet genocide.” On April 9,
1992, Lithuania acceded to the UNGC and to the 1968 UN Convention on the
Non-Applicability of Statutory Limitations to war Crimes and Crimes against
Humanity.*> However, the debate over the concept of genocide in the context of
Soviet crimes, the legal discussion was no longer based on the Lemkin’s percep-
tion of genocide. As William A. Schabas argued, “Be that as it may, courts are
no more interested in what Lemkin thought about the scope of the term gen-
ocide than they are in what Kant or Montesquieu or Augustine thought about
murder and rape. It’s not really relevant. Legal terms are adopted by lawmakers.
Preventing and prosecuting genocide is not about fidelity to the original vision of
Raphaél Lemkin.”**

It took a further 20 years for Lithuania to implement the relevant political
and legal changes to support the claim of Soviet genocide under the UNGC
and to open national criminal cases against the perpetrators of Soviet geno-
cide. Lithuania entered the EU in 2004 as the only Member State to claim Soviet
genocide during occupation, with numerous criminal cases pending in nation-
al courts.*® Two of them (Vasiliauskas v. Lithuania — Application No. 35343/05;
Drélingas v. Lithuania — Application No. 28859/16) reached the ECtHR, and final
judgments were issued in 2015 and 2019.

31 Dovilé Budryté, “We call it genocide’: Soviet deportations and repressions in the memory of
Lithuanians,” in The Genocidal Temptation: Auschwitz, Hiroshima, Rwanda and Beyond, edited by
Robert S. Frey (Dallas: University Press of America, 2004), 79-100.

32 Dél Lietuvos Respublikos prisijungimo prie 1948 m. gruodzio 9 d. Konvencijos dél kelio uzkirtimo
genocido nusikaltimui ir baudimo uz ji ir 1968 m. lapkricio 26 d. Konvencijos dél senaties termino
netaikymo uz karinius nusikaltimus ir nusikaltimus Zmonijai [On the accession of the Republic of
Lithuania to the 9 December 1948 Convention on the Prevention and Punishment of the Crime
of Genocide and the 26 November 1968 Convention on the Non-Application of the Statute of
Limitations for War Crimes and Crimes against Humanity]. Retrieved March 20, 2023, https://e-
seimas.lrs.lt/portal/legal Act/lt/TAD/TAIS.2005%jfwid=191fum7wuy.

33 William A. Schabas, “Commentary on Paul Boghossian, “The Concept of Genocide]” Journal of
Genocide Research 12, 1-2 (2010): 95.

34 Latvia and Estonia took the less problematic approach of considering that Soviet repressions during
the occupation were mostly crimes against humanity or so-called ethnic cleansings (Lauri Malksoo,
“Soviet Genocide? Communist Mass Deportations in the Baltic States and International Law;” Leiden
Journal of International Law 14, 4 (2001): 778; Olaf Mertelsmann and Aigi Raih-Tamm, “Soviet mass
violence in Estonia revisited,” Journal of Genocide Research 11, 2-3 (2009): 307.
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3. The social effect of the Lithuanian cases at the ECtHR

Former MGB (Ministry of State Security, 1946-1953) officer Vytautas
Vasiliauskas filed a complaint against Lithuania in 2015 alleging that his convic-
tion for genocide by domestic courts violated Article 7 of the 1950 ECHR. Mr.
Vasiliauskas participated in an operation on January 2, 1953, that sought out and
killed two Lithuanian partisans hiding in the woods (in Soviet jargon, this objec-
tive was referred to as “to liquidate bandits”). The ECtHR was asked to rule on
whether or not the applicant’s conviction for genocide in 2005 by domestic courts
was possibly foreseeable under international law as it existed in 1953, when the
crime was committed. By a vote of 9 to 8, the Grand Chamber of the ECtHR ruled
that a person cannot be held criminally accountable for something that was not a
crime at the time it was committed, which is why the conviction for the genocide
of political and social groups under Lithuanian post-Soviet legislation was a vio-
lation of ECHR Article 7.

The ECtHR found that the Lithuanian government and courts lacked the evi-
dence to back up Vasiliauskas’s view of the significance of the targeted group -
namely, the partial destruction of it. The verdict was split among the judges of the
ECtHR. Opposing viewpoints contended that the majority’s decision was crafted
in too formal fashion and failed to address the subject of justice sought by Soviet
victims. According to Judges Villiger, Power-Forde, Pinto de Albuquerque, and
Karis, the ECtHR looked at the case too formally and ignored the historical con-
text by viewing the partisans through the prism of a political organization. Irish
judge Power-Forde expressed regret that the ECtHR had failed to appropriately
label the Soviet era. Kuris, a Lithuanian judge, was taken aback when the ECtHR
looked to Lithuanian case law for a historical treatise.*

Nonetheless, in 2019, the ECtHR reached the opposite judgement in anoth-
er case, where former KGB (State Security Committee, 1954-1992) officer
Stanislovas Drélingas filed a petition with the ECtHR on the same grounds. Mr.
Drélingas was found guilty by domestic courts in 2014 of being an accessory to
genocide for his role in an October 11-12, 1956, operation in which the last lead-
er of the Lithuanian partisans, Adolfas Ramanauskas-Vanagas, was kidnapped,

35 More here: Egidijus Karis, “Vasiliauskas, Drélingas and beyond - an insider’s view;” in “Two Years
after Drélingas Case: Changes and Perspectives for the Future”: 10-09-2021 Conference Proceedings,
edited by Dovilé Sagatiené (Vilnius: MRU, 2022), 7-14. https://repository.mruni.eu/bitstream/
handle/007/18720/conference_proceedings_20221207-8-15.pdf?sequence=1.
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tortured, convicted of murder, and ultimately put to death. His wife, Vanda, was
also arrested during the operation and was sentenced to deportation. The key
question, again, was whether the petitioner had adequate foresight to know that
he would be complicit in the massacre of 1956. The ECtHR ruled in March 2019
that Mr. Drélingas may have reasonably anticipated being tried for genocide
against a national group based on his involvement in the 1956 operation. The
applicant’s request to refer the case to the ECtHR’s Grand Chamber was denied on
September 10, 2019, and the judgment became final on that date.

The domestic Lithuanian courts took extra care in the Drélingas case to define
the importance of Lithuanian partisans to the nation. The Supreme Court of the
Republic of Lithuania argued that the two partisans belonged to a major percent-
age of a distinct national group in post-war Lithuania. Therefore, it is not always
simple to identify such aggregates as separate developments within the framework
of genocide. The Court continued by stating that people of varying social classes
inside Lithuania made up the bulk of the national armed resistance. They were all
working towards the same goal: the liberation of Lithuania. Much of Lithuanian
society rallied behind the resistance and fought back against the occupation in
various ways. The Strasbourg Court, in 2019, found that the Lithuanian Supreme
Court had clarified why the partisans who had resisted Soviet rule could be con-
sidered an integral part of the protected group (nation) in terms of the UNCG
when evaluating whether the applicant’s conviction for genocide was compatible
with Article 7 of the ECHR.

A lot rides on the ruling of the ECtHR in the Drélingas case. At last, an interna-
tional court has acknowledged that the crimes committed against the Lithuanian
people by the Soviet authorities might amount to genocide. This reignites the age-
old argument among international scholars regarding the scope of the crime of
genocide. More crucially, the legal arguments in the Drélingas case equip victims
when opposing current efforts to whitewash the Soviet history of brutal repres-
sion in nations formerly held by the Soviet Union.

As Karis put it: “Today, the long-term effects of the Drélingas judgment can
hardly be prognosticated on. No doubt it will have political and moral significance,
as well as significance for the perception of history, even though it is too early yet
to assess its scale. This judgment is certainly important both for human rights law
and criminal law, as well as international law. Hopefully, it has the potential to
contribute to the broader application of the concept of genocide, which has so far
been extremely conservative and has not allowed this word to be officially used for
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naming many cases of genocide that have taken or are taking place in the world.”*
He also warned of the possibility that the Drélingas judgment could remain the only
example in the field of judgments on the issue of genocide, as it lacks considera-
ble jurisprudential import even in the ECtHR’s own judgments. Emerging Western
scholarship on this ruling also presents certain caution.”

Nevertheless, this case assists in the exploration of why Lithuania, despite
many obstacles, is putting efforts into legally proving that a Soviet genocide
occurred. Some authors argue that, in the present day, it is neither reasonable nor
appropriate to continue conducting inquiries into crimes committed during the
Soviet era; that it is too late to prosecute those responsible for atrocities commit-
ted during Soviet times. As Hanna Kuczynska argues in the case of Nazi crimes in
Poland, the pursuit of justice is vital for a variety of crucial reasons, and it ought
to have been included in what is now known as “trans-conflict justice” (or transi-
tional justice).*® According to this view, in order for a society to recover from the
trauma of having been involved in an international or civil conflict, it is necessary
for the perpetrators of these crimes to be brought to justice before the society can
return to its previous level of functionality.*® Thus, the trials that are held in situ-
ations of violations of international law provide us with the opportunity to gain
knowledge of the actual sequence of events that played a part in determining his-
tory. These trials also satisfy the right to the truth. They provide every victim with
objective knowledge and offer them the opportunity to face the culprits.*

36 Egidijus Karis, “Vasiliauskas, Drélingas and beyond,” 13.

37 Gustavo Minervini, “The Principle of Legality and the Crime of Genocide: Drelingas v Lithuania,”
Human Rights Law Review 20, 4 (2020): 810-828; Lars Berster, “The Soviet Crackdown on
Lithuanian Partisan Movements (1946-1956) - A Genocide? Background Deliberations on The
ECHR Judgment in Drélingas V. Lithuania,” International Comparative Jurisprudence 7, 2 (2021):
135-145.

38 Hanna Kuczynska, “Nazi Crimes in Poland. A Never-Ending Search for Justice,” Contemporary
Central & East European Law 133, 1 (2020): 142-160.

39 Paulina Gulinska-Jurgiel, “Post-War Reckonings: Political Justice and Transitional Justice in the
Theory and Practice of the Main Commission for Investigation of German Crimes in Poland in
1945 in Political and Transitional Justice in Germany, Poland and the Soviet Union from the 1930s to
the 1950s, edited by Jirgen Zarusky, Magnus Brechtken, Wtadystaw Buthak (Goéttingen: Wallstein
Verlag, 2004), 196.

40 Kuczynska, “Nazi Crimes,” 153. See, in particular, Mark A. Drumbl, Atrocity, Punishment and
International Law (Cambridge: Cambridge University Press, 2007), 173-180; Gerry J. Simpson, Law,
War and Crime: War Crimes, Trials and the Reinvention of International Law (Cambridge: Polity,
2007), 79-105.
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Still, the need for recognition is there mainly because of the social and psycho-
logical power of the concept of genocide. Philippe Sands indicates the distinction
between genocide and crimes against humanity, and explains why the recogni-
tion of genocide is crucial for victims by using the example of collectively abused
Yazidi women. He cites a German psychologist who worked with Yazidi wom-
en who had been raped, and the observation that “categorizing such atrocities as
genocide is a vital first step for the future of the wellbeing of the victims. Calling
it a genocide recognizes the group’s identity, recognizes what was being done to
it, and most significantly recognizes the right of the group to exist. Crimes against
humanity does not do that™*

Conclusions

The origin and social evolution of the concept of genocide in the 1940s —
in the context of the Nuremberg trials and the Cold War - are closely linked
with its original legal innovation by R. Lemkin (1900-1959) in the same decade.
However, his attempts to achieve the recognition of a broader concept of geno-
cide failed, and in the 1948 Convention only national, racial, religious and ethnic
groups were established as protected under the Convention. Nevertheless, in the
years that followed the concept of genocide became the object of not only legal
but also sociological studies, and transformed into a sociological concept.

During the Soviet occupation, the perception of Soviet crimes as genocide was
alive among Lithuanian partisans and a strong diaspora in the United States, which
took official steps to keep this question open while Lithuania was occupied. Lithuania
ratified the 1948 Convention in 1992, but it took another 20 years for Lithuania to
make the necessary political and legal changes to support the claim of Soviet gen-
ocide under the Convention and to open national criminal cases against the per-
petrators of Soviet genocide. Lithuania joined the EU in 2004 as the only Member
State to accuse the Soviet Union of genocide during its occupation, with numerous
criminal cases pending in national courts. Two of them (Vasiliauskas v. Lithuania -
Application No. 35343/05; Drélingas v. Lithuania — Application No. 28859/16)
reached the ECtHR, and final judgments were issued in 2015 and 2019, respectively.

41 Philippe Sands, “Genocide and Crimes against Humanity under International Law: A Personal
Story,” University College London, February 26, 2018. Retrieved March 20, 2023, https://dornsife.
usc.edu/cagr-news/news/2018/03/21446-philippe-sands-lecture-summary.
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In the 2019 Drélingas v. Lithuania case, the ECtHR found that those partic-
ipating in the Lithuanian national resistance to the Soviet occupation regime —
the Lithuanian partisans —could be considered a significant part of a protected
national group (the Lithuanian nation), and that their extermination could there-
fore be regarded as genocide in terms of the Convention. This was the second case,
after Vasiliauskas v. Lithuania in 2015, where the ECtHR assessed the national
courts’ application of the concept of genocide in the Convention to the extermi-
nation of the Lithuanian partisans. The ECtHR’ ruling of 2019 not only resumed
the long-running legal dispute among international scholars regarding the scope
of the crime of genocide while keeping these issues in the public eye in the West,
but, more importantly, also served to provide at least symbolic justice to the vic-
tims of Soviet crimes. However, the social effect of those ECtHR cases is even
larger, as only the power of the concept of genocide enables suppressed groups to
declare their right to exist.
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GENOCIDAS KAIP SOCIALINE KONCEPCIJA
SOVIETU AUKU LIETUVOJE ATZVILGIU

Dovilé Sagatiené
Mykolo Romerio universiteto Teisés mokykla
E. pastas dovile.sagatiene@mruni.eu

Santrauka. Siame darbe nagrinéjamas socialinis genocido, susijusio su sovie-
ty nusikaltimais okupacijos metais (1944-1990), suvokimas Lietuvoje. Siekiama
paaiskinti, kaip genocido koncepcija prisidéjo atkuriant lietuviy tapatybe po
sovietinés okupacijos 1990 m. Siuo tikslu analizuojama genocido kilmé nuo 1940-
yjy ir socialinio jo suvokimo raida Niurnbergo ir Saltojo karo kontekste, taip pat
tiriamas lietuviy suvokimas apie genocidg soviety okupacijos metu tarp partiza-
ny vadovybés ir lietuviy diasporos JAV, paaiskinama genocido sgvokos galia atku-
riant tauting tapatybe ir jteisinant grupés teise egzistuoti.

Reiksminiai ZodZiai: genocidas, nusikaltimas, sociologija, sovietinés aukos.

Dovilé Sagatiené, Mykolo Romerio universiteto Teisés mokyklos Vie$osios
teisés instituto docenté, socialiniy moksly daktaré.

Dovilé Sagatiené, doctor of social sciences, associate professor at the Public
Law Institute at the Law School at Mykolas Romeris University.
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