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Challenges in contemporary societies are also related to the element of sustainability. The content
of sustainability and sustainable development which, compared with the rule of law, human
rights, and democracy, are treated as relatively new constitutional key concepts (Jakab 2021), still
attract attention in various constitutional debates from different legal perspectives — for example,
concerning the sustainability of democracy, human rights, and environmental sustainability (the
International Conference “Sustainability as a Constitutional Value: Future Challenges™ took place on
15-16 September 2022 in Riga). The debates affirm that these concepts of sustainability and sustain-
able development as broad notions of the rule of law, human rights, and democracy encompass
a bouquet of interrelated aspects.

This chapter aims to shed light on the complex concept of sustainability and its aspects from
the perspectives of national constitutional regulation and constitutional jurisprudence, formed by
constitutional justice institutions. Such perspectives in the scientific literature are rarer than perspec-
tives from the points of view of the international or European Union levels (Kozien 2021). This
is understandable because, in the legal framework, sustainable development as a concept was first
used and elaborated upon in international law, and this concept has generally been treated as a mat-
ter of soft law by international instruments (Boyar 2021). As constitutions also interact with the
broader environment of ideas and institutions outside a nation’s borders (Ginsburg ef al. 2019), this
interaction also means exchanging experiences among different countries while seeking the best
solutions in their practice.

The author of this chapter tries to confirm the assumption that national constitutions, including
the Constitution of the Republic of Lithuania, and constitutional justice institutions, including the
Constitutional Court of the Republic of Lithuania, which protect constitutional values, could be
seen as strong protectors of such a constitutional value as sustainability. The analysis of national
constitutions and the jurisprudence of constitutional justice institutions is of much relevance for
achieving the aim of this chapter. According to most constitutions, constitutional courts around
the world, while implementing their power of constitutional review, are also bodies with the author-
ity to interpret constitutions (Ginsburg & Elkins 2008), including the interpretation of constitutional

provisions reflecting the concept of sustainability. The author of this research focuses not only on
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a comprehensive case study — the case law of the Constitutional Court of the Republic of Lithuania —
but also on examples from the selected case law of other constitutional justice institutions from
Europe, and compares it with Lithuanian constitutional experience. These constitutions and the
constitutional jurisprudence based on them are a source of national and international constitutional
law, and they could be borrowed as an inspiration for solving future constitutional justice cases.

Lithuanian constitutional law lacks scientific papers or research dedicated to the issue of sustain-
ability. Professor Juozas Zilys, the first president of the Constitutional Court of the Republic of
Lithuania, treats the Constitution of the Republic of Lithuania of 1992 as the solid democratic
foundation for further development of the statchood of Lithuania, which constitutes a long-term
program aimed at the progress of society and the state, striving for an open, just and harmonious
civil society and a state under the rule of law (Zilys 2012). Thus, from Professor Zilys’ point of
view, the sustainability of the Constitution means its stability, durability, and future endurance.
Moreover, in this context, Professor Zilys also noted that the stability of the Constitution relates
to the principle of the supremacy of the Constitution, as the sustainability of the constitutional
regulation is one of the most important constitutional values (Zilys 2017).

The mentioned aspects of constitutional stability and endurance are crucial for the sustainability
of the national constitution; however, there are also other separate yet interrelated aspects of sus-
tainability enshrined in the Constitution of the Republic of Lithuania which could be elaborated
in more detail. A further reason for this detailed elaboration is the abstract meaning of the word sus-
tainable in the Dictionary of the Current Lithuanian Language (n.d.): the meaning of this word is
related not only to durable and strong, but also to striking a balance (according to this dictionary, the
word sustainable in Lithuanian means patvarus, tvirtas, tvarioji pusiansvyra). Thus, one might ask what
constitutional values are hiding under the constitutional umbrella of sustainability? As Professor
Juozas Zilys also abstractly hints at, in implementing constitutional reforms in Europe as well as in
Lithuania, sustainable constitutional values which matured in people’s enduring fight for democracy
and freedom were followed (Zilys 2017).

THE MAIN GROUPS OF CONSTITUTIONAL PROVISIONS REGULATING
DIFFERENT ASPECTS OF SUSTAINABILITY

The provisions of some national constitutions suggest that the concept of sustainability is closely
interrelated with the concept of sustainable development. In some constitutions, these two consti-
tutional values are even expressis verbis enshrined together in the same articles (or paragraphs).
Thus, it is quite complicated to identify the exact scope of those concepts.

Therefore, firstly, the interrelation of these two concepts must be revealed considering the
examples of such countries as Luxembourg, Norway, Poland, and Sweden. Accepting the fact that
the constitutions of these countries differ very much, one similarity among them can be noticed —
they all revised their constitutions in the 2009—2016 period. The Constitution of the Kingdom of
Norway (the oldest of them, adopted in 1814) was revised in 2016; the Constitution of the Grand
Duchy of Luxembourg (1868) was revised in 2009; the Constitution of the Kingdom of Sweden
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(1974) was revised in 2012; and the Constitution of the Republic of Poland (1997) was revised in
2009. In the constitutions of the above-mentioned countries, sustainability is closely related to the
concept of sustainable development. On this point, the position of Professor Andras Jakab should
be remembered — according to him, the concept of sustainable development expresses some kind
of improvement, while sustainability does not require an improvement, it merely requires that
a situation does not deteriorate (Jakab 2021, p. 333). Moreover, the concept of sustainable develop-
ment is primarily linked to environmental sustainability. These constitutions confirm the fact that,
in the words of Professor Andras Jakab, constitutions traditionally contain sustainability provisions
concerning the protection of the environment (Jakab 2021, p. 337).

For example, Article 11bis of the Constitution of the Grand Duchy of Luxembourg in its
Chapter dedicated to public freedoms and fundamental rights states that: ““The State guarantees the
protection of the human and cultural environment, and works for the establishment of a durable
equilibrium between the conservation of nature, in particular its capacity for renewal, and the sat-
isfaction of the needs of present and future generations™ (this extract from the Constitution and
further texts from the other constitutions are gathered mainly from the Comparative Constitutions
Project). Article 112 of the Constitution of the Kingdom of Norway in its Chapter devoted to hu-
man rights proclaims that: “Every person has a right to an environment that is conducive to health
and to natural surroundings whose productivity and diversity are preserved. Natural resources should
be made use of on the basis of comprehensive long-term considerations whereby this right will be
safeguarded for future generations as well.”

Moreover, the Constitution of the Kingdom of Sweden stipulates in Article 2 of Chapter
I “Basic Principles of the Form of Government” that: “The public institutions shall promote
sustainable development leading to a good environment for present and future generations.” The
Constitution of the Republic of Poland in its Chapter I on the Republic states that: “The Republic
of Poland shall safeguard the independence and integrity of its territory and ensure the freedoms
and rights of persons and citizens, the security of the citizens, safeguard the national heritage and
shall ensure the protection of the natural environment pursuant to the principles of sustainable
development”; “Any limitation upon the exercise of constitutional freedoms and rights may be
imposed only by statute, and only when necessary in a democratic state for the protection of its
security or public order, or to protect the natural environment, health or public morals, or the
freedoms and rights of other persons. Such limitations shall not violate the essence of freedoms
and rights” (Article 5); and “Public authorities shall pursue policies ensuring the ecological security
of current and future generations. Protection of the environment shall be the duty of public au-
thorities. Everyone shall have the right to be informed of the quality of the environment and its
protection. Public authorities shall support the activities of citizens to protect and improve the
quality of the environment” (Article 74).

The above-mentioned constitutional provisions indicate that sustainability is an integrated con-
cept. They also emphasize the protection of the public interest, such as by protecting the natural
or human environment by designating state institutions and/or persons for this purpose, establishing
a human right to the environment (including its quality), or including the clear public task of pro-
tecting the environment for present and future generations (or the duties of today’s citizenry towards

posterity). In addition, the aspect of durable equilibrium between the conservation of nature and
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the satisfaction of the needs of present and future generations is expressis verbis highlighted in the
Constitution of the Grand Duchy of Luxembourg.

The conclusion can be drawn that the above-analyzed constitutional provisions on sustainability,
including sustainable development (provided for either in Chapters on the fundamental principles
on the functioning of the state or on human rights), refer to present and long-term goals in pro-

tecting the environment, where these goals must also be balanced.

The environmental aspect

In addition, such goals and their balancing are enshrined in the Constitution of the Republic of
France 1958 (revised in 2008). The preamble of the Charter for the Environment, which is a part
of the Constitution, declates that sustainable development shall be ensured in order that choices
designed to meet the needs of the present generation should not jeopardize the ability of future
generations and other people to meet their own needs.

Regarding the protection of environment, sustainable development is also enshrined in para-
graph 2 of Article 66 “Environment and quality of life” of Chapter II “Social rights and duties”
of Title IIT “Economic, social and cultural rights and duties” of Part I “Fundamental rights and
duties” of the Constitution of the Republic of Portugal of 1976 (revised in 2005). This declares
that in order to ensure the enjoyment of the right to the environment within an overall framework
of sustainable development, acting via appropriate bodies and with the involvement and participa-
tion of citizens, the state shall be charged with corresponding duties.

Moreover, sustainable development in the context of the protection of the environment is also
expressis verbis treated as a constitutional principle, for example, in the Constitution of Greece
(the Hellenic Republic) of 1975 (revised in 2008). In paragraph 1 of Article 24 of Part 2, “Individual
and Social Rights,” it is stated that: “The protection of the natural and cultural environment con-
stitutes a duty of the State and a right of every person. The State is bound to adopt special preven-
tive or repressive measures for the preservation of the environment in the context of the principle
of sustainable development...” In the opinion of the author of this chapter, the status of a con-
stitutional principle presupposes a specifically strong protection of the concept of sustainability as
having wider interpretational potential than other concrete constitutional norms.

The duty of the state to promote the sustainable development, common welfare, internal cohe-
sion and cultural diversity of the country is also expressed in the Constitution of the Swiss Con-
federation of 1999 (revised in 2014) (Title One “General Provisions,” Article 2 “Aims”).

Therefore, the right to the environment is an excellent example for highlighting the evolving
environmental aspect of sustainability. Many other national constitutions have also progressively
recognized the right to the environment as a human or fundamental right which can be expressed
in different terms: the right to a clean environment, to a decent environment or to a sound environ-
ment (Committee on the Honouring of Obligations 2022, p. 9), etc. Moreover, it has also been
stated that the right to a healthy environment is the most well-known sustainability right (Jakab
2021, p. 348). This trend expresses the traditional categorization of three generations of human

rights, used in both national and international human rights discourse and tracing the chronological
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evolution of human rights as an echo of the slogan of the French revolution: Liberté (freedom,
“civil and political” or “first generation” rights), Fgalit¢é (equality, “socio-economic” or “second

generation” rights), and Frazernité (solidatity, “collective” or “third generation” rights) (Viljoen, n.d.).

The right to the environment as a human right, economic, financial, and
social aspects of constitutional stability, and the perspective of constitutional

stability

The rights of the so-called third generation have been cleatly reflected in new constitutional provi-
sions relating to the environment and climate change (so-called climate constitutionalism), which
were proposed last year in Italy (Abebe ¢z a/ 2021, p. 29). On February 8, 2022, the Italian Parlia-
ment amended the Constitution of the Republic of Italy (adopted in 1947) to expand its environ-
mental protection regime. Two articles of the Constitution of Italy were amended (Articles 9 and 41).
Article 9 now states that the republic “protects the environment, biodiversity and ecosystems, also
in the interest of future generations.” Additionally, it places a duty on the state to “govern the
methods and forms of animal protection.” Article 41 was also amended to prohibit private industry
from damaging “health and the environment,” in addition to the existing limits of “secutity, freedom,
and human dignity.”” Additionally, Article 41 now empowers the legislature to regulate both public
and private activity not only for “social” purposes, but also for “environmental purposes” (Abebe
et al. 2021, p. 29). Therefore, such amendments to the Constitution of Italy can be treated as sub-
stantially contributing to the promotion of sustainable development.

The right of the third generation to the environment is also protected in the Republic of Latvia.
The Constitution of the Republic of Latvia of 1922 (revised in 2016) establishes, in Article 115 of
Chapter VIII “Fundamental Human Rights,” that: “The State shall protect the right of everyone
to live in a benevolent environment by providing information about environmental conditions and
by promoting the preservation and improvement of the environment.” In addition, the Preamble
of this Constitution states that: “Each individual takes care of oneself, one’s relatives and the com-
mon good of society by acting responsibly toward other people, future generations, the environment
and nature”; and “While acknowledging its equal status in the international community, Latvia
protects its national interests and promotes sustainable and democratic development of a united
Europe and the world.”

Thus, the Constitution of the Republic of Latvia strengthens the sustainable and democratic
development of a united Europe and world, noting specifically the responsibility of today’s society
towards future generations, the environment, and nature.

Professor Jelena Bdumler explains that “the principle of sustainable development provides for
two important dimensions: on the one hand, the balancing of the social, economic and ecological
spheres; and, on the other, it mandates equity for present and future generations” (Baumler 2021).
Such an explanation is based on the famous Brundtland Report, which developed the formula that
“[s]ustainable development secks to meet the needs and aspirations of the present without com-
promising the ability to meet those of the future” (United Nations 1987). According to Professor
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Jelena Baumler (2021), “at its heart, sustainable development is a principle of responsibility, requiring
taking into consideration the consequences of one’s own actions for others now as well as for all
of us tomorrow; it is basically a principle for fairness in light of infinite resources and the earth’s
indefinite ability to cope with harmful activities.”

Such a position has also been confirmed by the provisions of the constitutions of other coun-
tries composing totally different aspects of sustainability and sustainable development. For example,
the Constitution of the Republic of Austria of 1920 (revised in 2013), in its Chapter I “General
provisions. European Union,” introduces a constitutional provision securing the sustainable, bal-
anced budgets of the Federation, the Laender, and the municipalities (paragraph 2 of Article 13).

The concept of sustainable development in national constitutions is used not only in an envi-
ronmental, economic and financial sense, but also from a social perspective. As Professor Andras
Jakab (2021, pp. 348-349) states, many constitutions also introduce provisions concerning the
financial protection of families or minors, and they also enshrine the protection of
pension issues.

The aspects of constitutional stability and endurance are also crucial for the perception of the
concept of sustainability in national constitutions. The Furopean Commission for Democracy
through Law (Venice Commission), acting as an advisory body to the Council of Europe on con-
stitutional matters, expresses an opinion on the values of adopting sustainable constitutional text
and constitutional continuity, as well as enhancing constitutional stability. For example, in the case
of Iceland, the Venice Commission noted that, instead of drafting an entirely new Constitution of
Iceland, “the changes could have been done through amendments to the current Constitution. This
approach would have the advantage of symbolic continuity and would enhance constitutional stabil-
ity. Constitutional stability is an important element for the stability of the country as a whole and
one should not adopt a new Constitution as a ‘quick fix’ to solve current political problems” (Eu-
ropean Commission for Democracy through Law 2015, p. 8).

According to the Venice Commission, national constitutions provide for limitations to consti-
tutional amendments, which are one of the most sensitive issues of any constitution — i.e., unamend-
able provisions and other special limitations on constitutional amendment. Their overview in com-
parative constitutional law shows that most constitutions do not provide for unamendable provisions;
moreover, nearly all unamendable provisions are substantive, and therefore not related to the pro-
cedure for the revision of the Constitution. Some Constitutions do contain “unamendable” (or
intangible) provisions, i.c., provisions that are legally precluded from revision (for example, such
provisions exist in the Fundamental Law of Germany). “Provisions outlining the power to amend
the Constitution are not a legal technicality, but they may heavily influence or determine fundamental
political processes. In addition to guaranteeing constitutional and political stability, provisions on
qualified procedures for amending the constitution aim at securing broad consensus; this strengthens
the legitimacy of the constitution and, thereby, of the political system as a whole” (European Com-
mission for Democracy through Law 2015, pp. 9, 17-20).

In this part of the chapter, the conclusion can be drawn that the different examples of consti-
tutional provisions prove that sustainability is an integrated concept which has very often been
treated (or enshrined) together with the concept of sustainable development. Both concepts comprise

present and long-term national goals, which are especially visible in protecting the environment and
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nature. Moreover, they both oblige today’s generation to balance those goals and, more specifically,
refer to long-term thinking which is aimed at the future of a united Europe and world. Finally, they
both emphasize constitutional stability by, inter alia, adopting sustainable constitutional text and

ensuring constitutional continuity.

ENVIRONMENTAL AND OTHER ASPECTS OF SUSTAINABILITY IN THE
CASE LAW OF CONSTITUTIONAL JUSTICE INSTITUTIONS

The best example in this field is the landmark ruling in the case of Nexbauer et al. v Germany, adopted
in April 2021 by the Federal Constitutional Court of Germany, in which the Court decided that
the provisions of the 2019 State Federal Climate Change Act would be insufficient to meet Ger-
many’s climate targets under the 2015 Paris Climate Agreement and, therefore, violated the
Basic Law.

The Federal Constitutional Court of Germany agreed with the complainants’ argument that the
state had “failed to create a legal framework sufficient for reducing greenhouse gases” by placing
too high a burden on emissions reductions after 2030 to be feasibly attainable, violating their fun-
damental right to life and physical integrity enshrined in the Basic Law (see also Press Release
No. 31/2021 of the Federal Constitutional Court of 2021). It further found that, by virtue of
Article 20a, the state must consider “how environmental burdens are spread out between different
generations.” The German Government passed an amendment to the Climate Change Act in June
2021 that brought forward the state’s climate neutrality goal to 2045, raised the emissions reduction
goal from 55 to 65 per cent by 2030 compared with 1990 levels, and set a goal of achieving nega-
tive emissions by 2050 (Abebe et al. 2021, p. 30).

It was also argued that “in a decision published on 29 April 2021, the German Federal Consti-
tutional Court joined other Courts around the world in their criticism of governments for failing
to take efficient measures against climate change. The Federal Constitutional Court ruled that
Germany’s Climate Protection Act of December 2019 is not sufficient to meet Germany’s obliga-
tions. The principle of sustainable development lies at the heart of the judgment’s reasoning, requir-
ing political action to take into consideration effects for current and future generations”
(Baumler, 2021).

Additionally, it should also be mentioned that it was argued that “the Court translated the con-
cept of sustainable development into the fundamental rights context and strengthened both the
intra-generational as well as the inter-generational relevance of political decision making” (ibid).

Such a position of the Federal Constitutional Court of Germany provides a good legal basis
for the obligation of the State to take proper actions for current and future generations, so that
efficient measures against climate change are implemented. It also confirms the words of Justice
Heinrich Amadeus Wolff from the Federal Constitutional Court of Germany, that “sustainability
refers to durability and balance” (Wolff, Vortrag fiir Riga. Submitted to the International Conference
“Sustainability as a Constitutional Value: Future Challenges” which took place on 15-16 of Sep-
tember 2022 in Riga).
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On this issue, the decision that the High Council of the Netherlands adopted on 20 December
2019 can be mentioned. In this decision, it was ordered that the Dutch State has to reduce green-
house gas emissions by 25%, compared to 1990 levels, by the end of 2020. This decision has been
treated as a landmark ruling for climate change litigation. It establishes that climate change is a hu-
man rights issue, and the protection of human rights is an essential component of a democratic
state under the rule of law. This decision also illustrates the environmental aspect of the concept
of sustainability and emphasizes that climate change is a human rights issue.

This statement is also clearly reflected in the case law of the Constitutional Court of the Re-
public of Latvia, which refers to environmental sustainability as well as to the sustainability of
democracy and human rights (International Conference “Sustainability as a Constitutional Value:
Future Challenges” took place on 15-16 of September 2022 in Riga).

Some insights from the case law of constitutional justice institutions on different above-mentioned
aspects of sustainability provide the possibility to treat national constitutions as living instruments
capable of reacting to changes in states and societies. Environmental case law which is especially
dynamic illustrates this perfectly.

Therefore, on the basis of the analysis provided it is evident that national constitutions embody
certain foundations developed by constitutional courts for the sustainable continued existence of

these constitutions. As can be seen below, Lithuania is no exception.

ASPECTS OF SUSTAINABILITY IN THE CONSTITUTION OF THE RE-
PUBLIC OF ILITHUANIA AND THE CASE LAW OF THE CONSTITUTIONAL
COURT OF THE REPUBLIC OF LLITHUANIA

In the context of debates on sustainability as a constitutional principle, it must be clarified that
neither the Constitution of the Republic of Lithuania of 1992 (revised, among others, in 2019) nor
the Constitutional Court of the Republic of Lithuania treat this concept as a separate constitutional
principle.

The Constitutional Court refers to the notion of sustainability in the official constitutional
doctrine in relation to the European Union legal acts. For example, the notion of sustainability is
related to the rules of the European Union on competition (including in-house transactions) aiming
at the sustainable development of Europe. In the rulings of 5 March 2015 on competition in the
sphere of waste management services and of 22 May 2022 on in-house transactions concluded by
municipalities for the provision of public services, the Constitutional Court emphasized the impor-
tance of Paragraph 3 of Article 3 of the Treaty on the European Union, stipulating that: “The
Union shall establish an internal market. It shall work for the sustainable development of Europe
based on balanced economic growth and price stability, a highly competitive social market economy,
aiming at full employment and social progress, and a high level of protection and improvement of
the quality of the environment. It shall promote scientific and technological advance.”

As can be seen from the case law of the Constitutional Court, the Constitution of Lithuania
of 1992 has been “friendly” in relation to the law of the European Union. Such a position is based
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on the essential doctrinal statement developed by the Constitutional Court that membership of the
State of Lithuania in the European Union stems from the Constitution itself, from a constitutional
act that is a constituent part of the Constitution (under paragraph 2 of said constitutional act, the
norms of European Union law are a constituent part of the legal system of the Republic of Lithu-
ania). Moreover, such membership in the official constitutional doctrine has been regarded as
a constitutional principle of the State of Lithuania and the State’s geopolitical otientation (decision
of 16 May 2016 of the Constitutional Court of Republic of Lithuania).

Aspects of the national economy, public finances and guarantees of the
social system

The Constitutional Court refers to sustainability in its cases mainly in the context of such aspects
as national economy, public finances, and the guarantees of the social system. Sustainability is related
to constitutional principles such as those enshrined in Article 52 of the Constitution concerning
the social system (while interpreting this Article, the principles of the state’s social orientation and
social solidarity, as well as the principle of responsible governance, have been developed), emphasiz-
ing that, among other things, the sustainable social and economic development of the state means
that, through granting privileges to certain persons, the state may not suffer financial depletion
(in the context of the right to a pension for service; ruling of 26 January 2016 of the Constitutional
Court of Republic of Lithuania). Moreover, social assistance relations may be determined by various
factors including, inter alia: the resources of the state and society; material and financial possibilities;
the need to ensure the financial stability of the state, economic sustainability, and development
(in the context of the right to social housing; ruling of 26 May 2015 of the Constitutional Court
of Republic of Lithuania); and unemployment insurance benefits (ruling of 7 February 2013 of
the Constitutional Court of Republic of Lithuania).

While the Constitution of the Republic of Lithuania does not expressis verbis enshrine the duty
(obligation) to balance the state budget, the Constitutional Court — for example, in its ruling of
15 February 2013 on the adoption of the law on the 2009 state budget and related laws — has revealed
that, under the Constitution, the drafting of the state budget, which is the plan of state revenue and
expenditure (allocations) for a specific period, is the exceptional competence of the Government.
Some elements of balancing can be seen from the statement of the Court in this ruling: “all planned
state budget revenue and expenditure must be specified sufficiently clearly and by concretely indicat-
ing state revenue sources and the estimated sums of funds to be received from those sources, the
purpose of the expenditure for financing various spheres, the precise sums of the allocated funds
and the subjects to which those funds would be allocated” (ruling of 15 February 2013).

In the ruling of 5 July 2013, the Constitutional Court also acknowledged that “the funds of the
budget of the state, as the organization of the entire society and as the organization that is obliged
to act in the interests of the entire society, so that social harmony is ensured, must be allocated for
the performance of various functions of the state and the provision of public services.”

However, the Court has also stressed that the question of whether certain needs (goals) are

provided sufficient or insufficient funds from the state budget is not about the compliance of the
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state budget with the Constitution, but is about budget planning, the evaluation of the needs of
society and the state, their balance with the possibilities of society and the state, and, consequently,
social and economic expediency. These questions are not dealt with by the Constitutional Court,
except in some defined cases. These cases are: “where the law on the state budget establishes the
legal regulation in which it is clear from the start that one has clearly provided for insufficient or no
finance for certain needs (objectives), alongside, by not providing for any other (alternative) sources
of finance, which, under the Constitution, may be provided for corresponding needs, and this is
clearly in conflict with the welfare of the Nation, the interests of society and the State of Lithuania,
and clearly denies the values entrenched in, as well as defended and protected by the Constitution”
(ruling of 15 February 2013 of the Constitutional Court of the Republic of Lithuania).

In the context of the status of sustainability as a constitutional principle, it could be added that
sustainability could be incorporated into the principle of civil society (which is inseparable from
the constitutional principle of a state under the rule of law and the principles of justice and de-
mocracy). The content of the latter principle is not widely revealed in the official constitutional
doctrine and, thus, as Professor Egidijus Karis (2002, p. 60) noted, this content is not and probably
will not be for some time understood by all in the same manner.

The environmental aspect, including human rights issues and the perspective
of constitutional stability

The Constitutional Court has often dealt with the constitutional foundations of the protection of
the environment, including various human rights enshrined in the Constitution and, especially,
people’s rights to a healthy and clean environment. The Constitution of the Republic of Lithuania,
in its Chapter IV “National Economy and Labour,” stipulates that: “The State and each person
must protect the environment from harmful influences” (paragraph 3 of Article 53); and “The State
shall take care of the protection of the natural environment, wildlife and plants, individual objects
of nature and areas of particular value and shall supervise a sustainable use of natural resources,
their restoration and increase. The destruction of land and the underground, the pollution of water
and air, radioactive impact on the environment as well as depletion of wildlife and plants shall be
prohibited by law” (paragraphs 1 and 2 of Article 54).

For example, already in its ruling of 1 June 1998 on compensation for damage done to forests,
the Constitutional Court based its position on paragraph 1 of Article 54 of the Constitution, and
explained that “in this norm one of the aims of the activities of the State is formulated, i.e., to
ensure people’s rights to a healthy and clean environment. The environment, as a rule, is understood
as the entirety of interrelated elements (the surface and subsurface of the earth, air, water, soil,
flora, fauna, organic and non-organic substances, anthropogenic components), as well as natural
and anthropogenic systems uniting them, which function in nature.”

Furthermore, not only the Preamble of the Constitution, with its striving for an open, just, and
harmonious civil society and a state under the rule of law, but also the definition of the Constitu-
tion reflects an orientation towards current and future generations, including secking a balance
between them. In the official constitutional doctrine, the Constitution of the Republic of Lithuania
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is treated as a social contract, designed for current and future generations. In its ruling of 25 May
2004, the Constitutional Court of Republic of Lithuania noted that: “The Constitution reflects
a social contract — a democratically accepted obligation by all the citizens of the Republic of Lithu-
ania to the current and future generations to live according to the fundamental rules entrenched in
the Constitution and to obey them in order to ensure the legitimacy of the governing power, the
legitimacy of its decisions, as well as to ensure human rights and freedoms, so that the concord
would exist in the society.”

In connection with the perspective of sustainability, it is worth noting that the Constitution is
also characterized by its stability. Having adopted the Constitution, the Lithuanian Nation formed
a standardized basis for the common life of its own state community — the civil Nation — and
consolidated the state as serving the common good of the whole of society (ruling of 25 May 2004
the Constitutional Court of Republic of Lithuania).

The Constitutional Court has spoken more than once about the value of the stability of the
Constitution — the Constitution, as supreme law, must be a stable act. The stability of the Constitu-
tion is a feature which, together with its other features (foremost among which is the special, supreme
legal force of the Constitution), makes constitutional legal regulation different from ordinary legal
regulation established by the means of lower-ranking legal acts. This makes the Constitution dif-
ferent from every other legal act. The stability of the Constitution is a great constitutional value,
and the Constitution should thus not be altered if it is not legally necessary. This is guaranteed by
the more difficult and more complex procedure for making amendments to the Constitution com-
pared with constitutional and ordinary laws. The stability of the Constitution is one of the precon-
ditions for ensuring the continuity of the state, respect for the constitutional order and law, and the
implementation of the aims of the Lithuanian Nation declared in the Constitution and on which
the Constitution itself is based (ruling of 28 March 2006 of the Constitutional Court of Republic
of Lithuania).

By safeguarding the stability of the Constitution, the Constitutional Court, inter alia, safeguards
fundamental constitutional values. Article 1 consolidates these values — the independence of the state,
democracy, and the republic — which are inseparably interrelated and form the foundation of the
state. Moreover, it is not permitted to make any such amendments to the Constitution that would
deny them, and they cannot be denied under any circumstances (decision of 19 December 2012 and
ruling of 24 January 2014 of the Constitutional Court of Republic of Lithuania). Such a position
was formed in the official doctrine on the limitations on the alteration of the Constitution, which was
developed in the rulings of the Constitutional Court of 24 January 2014 and 11 July 2014. These
fundamental constitutional values are treated as a part of Lithuanian constitutional identity.

Furthermore, as the Constitutional Court has also emphasized, the Constitution is based on
unquestionable universal values such as, infer alia: respect for law and the rule of law; the limitation
on the scope of powers; the duty of state institutions to serve the people and their responsibility
for society; justice; striving for an open, just and harmonious society and a state under the rule of
law; and the recognition of, and respect for, human rights and freedoms (the Constitutional Court’s
rulings of 25 May 2004, 19 August 2006, and 24 September 2009).

The Constitutional Court held in its ruling of 19 August 2006 that one of the most important

obligations of a democratic state based on law and justice is to respect, defend, and protect universal
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constitutional values, as well as human rights and freedoms; otherwise, one would not be able to
consider the state as serving the common good of the whole of society (the Constitutional Court’s
rulings of 19 August 2006 and 24 September 2009).

These above-mentioned elements can be regarded as the most important objectives of every
democratic political order and must properly be defended. Such defense has been ensured by the
Constitutional Court. For example, as regards the constitutional definition of democracy, it could
be stated that the Constitution of the Republic of Lithuania as the foundation of society and the
state is sustainable because democracy — alongside the independence of the state, the republic (deci-
sion of 19 December 2012 and ruling of 24 January 2014 of the Constitutional Court of Republic
of Lithuania) and the innate nature of human rights and freedoms (ruling of 11 July 2014 of the
Constitutional Court of Republic of Lithuania) — is one of the fundamental constitutional values
which must not be denied under any circumstances (decision of 19 December 2012 and ruling of
24 January 2014 of the Constitutional Court of Republic of Lithuania). As the Constitutional Court
has clearly concluded in its case law, the denial of the provisions of the Constitution consolidating
these fundamental constitutional values, i.c., including democracy, would amount to the denial of
the essence of the Constitution itself, and would put an end to the restored “independent State of
Lithuania, founded on democratic principles” as proclaimed by the Act of Independence of Lithu-
ania of 16 February 1918.

CONCILUSIONS

The analysis of the selected provisions of the constitutions of European states confirms the as-
sumption that national constitutions — as well as the corresponding constitutional justice institutions,
with their important mission of implementing constitutional justice and protecting constitutional
values — could be seen as strong protectors of sustainability, which is a constitutional value. Sustain-
ability as an integrated concept, treated together with the concept of sustainable development, refers
to current and long-term national goals in protecting the environment, and emphasizes the need
of the proper balance of those goals. Constitutional sustainability can be regarded as being closely
related to the person’s right to a clean environment, as well as it is reflected in economic, financial,
or social constitutional aspects from different perspectives, and, finally, it is evident in the require-
ment related to constitutional stability and endurance. These aspects could be treated as a mini-
mum basis (standards) for the perception of sustainability, but not as a comprehensive
conceptual system.

In the official constitutional doctrine of the Constitutional Court of the Republic of Lithuania
the content of sustainability has mainly been expressed while interpreting different constitutional
norms and principles, including the duty of the State to protect the environment and, especially,
a person’s right to a healthy and clean environment; this concept can be identified in the understand-
ing of the Constitution as a social contract, designed for current and future generations, and,
moreovert, in the official constitutional doctrine on limitations to the alteration of the Constitution.
The Constitutional Court, as other European constitutional justice institutions, has the duty to

propetly balance all constitutional values, including those which are especially protected by their
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non-amendable nature under the Constitution, thus ensuring constitutional stability and

endurance.
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