
431№ 12/2020

UDC 343.14
O. Tolochko, Candidate of Juridical Scienc-
es, Professor State Counsel of Justice of the 
3rd Class Honored Lawyer of Ukraine Vice-
Rector of National Prosecution Academy of 
Ukraine Kiev, Ukraine

STADARDS OF PROOF IN CRIMINAL 
PROCEDURE (COMPARATIVE ANALYSIS)

Abstract. In criminal process the main task of achieving result is forming of a ver-
dict of guilty or acquittal on the basis of court decision. In this, every decision is 
grounded on independent evaluation of given evidences. Exactly these form the actual-
ity of research – search for methodological and forming methods of evaluation of evi-
dences. The author points out that evidences have different origin and application. That 
is why there is necessity that use of evidence in the framework of a judicial process has 
unified methodology. The author of the article provides such methodology on the basis 
of development of proof procedure. It has been determined that application of standards 
allows to use within criminal process differentiated sources thereby defining the bound-
aries of interaction between the subjects of the criminal process. The author of the ar-
ticle has found principles that form open standards of proof, that is, application of 
which is possible for all interested parties and which can be verified by controlling and 
supervisory bodies. The author in article provides not only the basis for development of 
methodological criteria, but also defines its practical application in all possible inter-
pretations. Practical significance of research is defined by goals to increase transpar-
ency of criminal process and the possibilities of engaging relevant experts in the evalu-
ation of evidence and general process of proof.
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Introduction
After renovation of criminal proce-

dure legislation, law enforcement prac-
tice remained without strong scientific 
support in the field of evidence in crim-
inal procedure [1]. The reason is certain 
attempts to stay in the paradigm of previ-

ous formally dogmatic doctrines includ-
ing procedure proof [2]. The normativist 
way of thinking of a certain number of 
proceduralists is conditioned by the ab-
solutist outlook of domestic jurispru-
dence, whose philosophical basis is dia-
lectical materialism. New cognitive ap-
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proaches to philosophical problems of 
evidence are perceived negatively that 
does not allow domestic scientists to 
refuse a number of concepts of inquis-
itorial-investigative ideology of pre-
trial proceedings, which is inherent in 
the idea that study of evidence in court 
is a continuation of pre-trial investiga-
tion [3]. Accordingly, there is no sig-
nificant procedural difference between 
trial and pre-trial evidence. That is why 
validity of protocols of investigation is 
presumed and is almost not questioned 
in trial [4]. 

However, according to the renewed 
national criminal procedure law a con-
tradiction between a written secret in-
vestigative legal form of establishing 
evidence and a new legal ideology, 
which is based on priority of rights and 
freedoms of human embodied in the 
system of procedural means (presump-
tions), objectively grows. The investi-
gator turned into a party of charge. 
Since a defence is limited in possibili-
ties for gathering evidence and the main 
way to gather is investigation, which is 
carried out by a party of charge, in trial 
there are doubts about objectivity and 
impartiality of an investigator (pre-
sumption of the accusatory matter) [5]. 
According to judicial procedure a de-
fence cannot and must not recognise as 
reliable information, which is collected 
by opponents of an accused. In addi-
tion, while maintaining the existing 
model of proof, the result of which is 
fixed in the written documents, in eval-
uating the evidence, the emphasis on 
the formal element (evaluation of de-
tails of procedural documents) will be 

strengthened. Completion of parties in 
court will turn in discussion about ad-
missibility of evidence and lower prior-
ity will be given to their affiliation, 
validity and sufficiency.

Materials and methods
The basis of the study is the method 

of comparative law. It applies for pur-
poses of comparison of certain provi-
sions of criminal procedural legislation. 
In particular, the basis to apply stan-
dards of proof is being disclosed. The 
structure of a legislative act for the pur-
pose of integrating the methodological 
framework into the proof process is 
being determined. 

Historical method defines the sourc-
es of appearance and application of 
evidence in general structure of crimi-
nal process. This method is used to cor-
relate the application of proof standards 
to the evidence itself, which, in their 
turn, have been obtained applying cer-
tain standards of obtaining.

Method of modelling a legal deci-
sion is used not only as recommenda-
tion method, which allow expanding 
application of related complex stan-
dards of proof in the process of forming 
a court decision, but also let implement 
accompanying proof processes to cor-
relate them with leading methods and 
techniques of proof procedure. 

Method of analysis revealed that in 
countries if continental law the tradi-
tional approach is approach, according 
to which finding truth the purpose of 
court. Thus, the saying of K. I. Maly-
shev that truth is equally necessary for 
the trial as justice has truly become 
catching. Though, in practice finding 



433

Tolochko O. 
Stadards of proof in criminal procedure  

(comparative analysis)

№ 12/2020

truth is not that simple, it is exactly truth 
has being keep stated as a purpose of 
trial. In fairness, it is worth noting that 
recently truth is perceived as pious wish 
without reference to specific means of 
its search and without answers to ques-
tion what king of truth is established in 
the process. 

Standards of proof, on the contrary, 
sometimes are considered far from truth. 
In many ways, this perception is associ-
ated with the name of one of them – “bal-
ance of probabilities”. Probability is far 
from truth. Moreover, even criminal pro-
cedure standard “out of reasonable 
doubts” in the classical saying of Lord 
Denning is defined through a degree of 
probability. I. V.  Reshetnikova also 
points out that standards of proof do not 
follow the goal to find truth. However, 
actually everything is different. Firstly, 
even Soviet doctrine allowed establish-
ing knowledge based not on truth, but on 
probability. Thus, S. V. Kurylev notes 
that in the field of court proceeding ju-
risdiction of probability is wider. As an 
example he cites cases of fact establish-
ment basing on presumptions or in the 
situation when there is no sufficient evi-
dences of presence or absence of fact, 
which court is obliged to establish. 
A. T. Bonner also writes about probabil-
ity. Secondly, standard of balance of 
probabilities is not boiled down only to 
the fact that position of one side is more 
probable than position of other. The 
probability of proving even should be 
possible and based on common sense.

Results and discussion
Reconsideration of views on the role 

of judicial bodies in system of managing 

public processes is conditioned by divi-
sion of state power into legislative, ex-
ecutive and judicial [6]. Reorganisation 
of state power necessitated a scientific 
understanding of the concept of judicial 
power, functions and forms of its imple-
mentation and naturally has led to rec-
ognition of judicial power as a main 
power providing rights and freedoms of 
human and citizen. Judicial protection of 
interests slowly, but consistently comes 
to the fore in the system of state guaran-
tees of human rights and freedoms. In 
connection with this, reconsideration of 
the court role in criminal process in un-
avoidable: court becomes independent 
subject of special powers able to objec-
tively and fairly hear and resolve a crim-
inal case that is actuality of this research. 
The author demonstrates that new form-
ing legal reality requires abandonment 
of dogmatic notions about main criminal 
procedure institutions hindering their 
effective implementation [7]. Research 
of many problems of criminal court pro-
ceeding appearing under new social and 
legal terms from the perspective of mod-
ern scientific views on judicial power 
and value of human personality, is one 
of the actual tasks of modern science. 
The most important among such prob-
lems are issues of organisation of proof 
process. It is noted that participants of 
proof process implement rights and du-
ties provided by criminal procedure law; 
criminal procedure guarantees complete-
ly cover them. In proof process use of 
procedure forcing is also unavoidable. 
In connection with mentioned, evidence 
law also include norms by structure lo-
cated in other sections of the Code of 
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Criminal Procedure, but regulating the 
process of proving.

New paradigm of knowledge, which 
is inherent to competitive procedure 
systems, is fixed in the new CPC and 
requires changes in technology of proof 
and establishing truth in criminal pro-
cedure [2]. Results of court criminal 
procedure demonstrate that judges de-
termining affiliation, validity and suf-
ficiency of proof information use provi-
sions of modern doctrines of proof. 
That is why it can be stated that domes-
tic procedure science has fallen behind 
in the development of such concepts as 
cross-questioning technique, art of for-
mulation and articulation of questions, 
admissibility of leading questions, lin-
gual-psychological power of court evi-
dence, proof of guilty beyond reason-
able, interpretation of al doubts con-
cerning proof of guilt of an individual 
in his/her favour, etc. [6].

Speaking of proof standards two are 
usually mentioned: valid in civil pro-
cess balance of probabilities or, as it is 
called in the USA “preponderance of 
the evidence”, and standard beyond rea-
sonable doubt, which is valid in crimi-
nal court procedure. However, actually 
there are three standards of proof [8]. 
Yet only American lawyers accept it. In 
practice there may be other standards 
of proof (for example, comfortable sat-
isfaction). However, all of them are no 
more than results of combination of 
three mentioned above. 

The third standard of proof is stan-
dard of clear and convincing evidence. 
In literature there is position that it has 
not worked out in jurisprudence of Eng-

land. Instead of this, English courts 
speak about a higher degree of proba-
bility. Initially, American judges used 
different words to indicate requirements 
to provide higher degree of proving: 
“clear, sufficient and convincing evi-
dence”, “clear, overwhelming and con-
vincing evidence”, “explicit and obvi-
ous evidence”, etc. The saying “clear 
and convincing evidence” also has 
worked out.

In the current instruction to the jury 
in civil cases of the California, it is 
noted that clear and convincing evi-
dence are required in cases where the 
most important individual rights and 
interests such as termination of parental 
rights, involuntary gospitalisation, de-
portation, are at stake. It also notes that 
the mere weight of the imposition of a 
private law sanction does not entail the 
application of a more stringent standard 
of proof. Such approached may be no-
ticed also in practice of the Supreme 
Court of the USA.

Mentioned in instruction categories 
is not an accidental set of discussions. 
Necessity to prove basing on clear and 
convincing evidence in cases of such 
type is established by the Supreme 
Court of the USA. The necessity of a 
higher proof standard in American 
courts is explained by constitutional 
requirement of adequate legal protec-
tion. As it may be understood, such 
standard is aimed at alignment of pro-
cedural inequality and protection of 
personal interests when they confront 
public interest.

In this, it should be remembered 
that standard of clear and convincing 
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evidence (as well as other standards) may 
be directly mentioned in law or follow 
from it. For example, exactly this stan-
dard of proof, in the opinion of the Su-
preme Court of the USA, is proper in 
cases of invalidating patents. Most judg-
es of the SC of the USA emphasised that 
application of the standard of clear and 
convincing proofs followed out of law. 

Nevertheless, application of stricter 
proof standard may be based on other 
reasons too. For example, standard of 
clear and convincing evidence is applied 
in imposing punitive damages. The fact 
is that such damages are considered as 
“punishment”, i.e. aimed at achieving the 
goals that are inherent in criminal law. 
Although in such matters only monetary 
amounts are at stake, their value is quite 
substantial.

We also note that, despite the fact that 
the phrase “beyond reasonable doubt” 
has become familiar, it is not always 
used in modern literature and practice.

In foreign literature it is admitted that 
the phrase “beyond reasonable doubt” is 
fraught with confusion, especially, if try 
to explain it through the difference be-
tween terms “sure” and “certainty”. 

In particular, the jury of the case R. 
v. Majid (2009) faced this difficulty. That 
is why now such standard is described 
as proof, which makes the jury sure. In 
such way, it is considered that prosecu-
tion manages to prove own rightness, if 
the jury after considering all evidence 
are sure that an accused is guilty.

The decision in case Rhesa Ship-
ping Co. SA v. Edmonds (1985) was 
boiled down to this. That is why in case 
when “probabilities” (positions of a 

claimant and respondent) are equal, re-
spondent wins. In such case it is stated 
that a claimant did not fulfil his/her bur-
den of proof [9].

Is there criterion of sufficiency in 
Russian court proceeding? It is obvious 
that the answer should be positive, be-
cause courts by virtue of direct indication 
of law evaluate also sufficiency of evi-
dence. Evidences are evaluated by inner 
conviction, so the state of inner convic-
tion itself can be a measure of sufficien-
cy. A criterion seems to be quite subjec-
tive. However, considering the ideas of 
achieving truth, exactly truth can be 
called a criterion of sufficiency. Conse-
quently, parties have to provide such sets 
of evidence proving its position, which 
allow to make all circumstances obvious, 
consistent, and knowledge of them can 
be considered true, in the framework of 
a competitive process with participation 
of private persons negative side of this 
criterion is quite obvious: parties have 
too heavy burden of proof. 

Against the background of the Rus-
sian criterion of sufficiency, proofs stan-
dards appear to be very attractive and 
even objective criteria. But is it so?

To start, we focus on that the standard 
“beyond reasonable doubts” or the stan-
dard “certainty of guilt” is also very sub-
jective, because certainty (as convic-
tion) – is internal state that is difficult to 
manage. The standard of clear and con-
vincing evidences is no less subjective.

It seems that the balance of probabil-
ities is intuitively simpler and more un-
derstandable, because implies a simple 
advantage in favour of one of the parties. 
In addition, such standard is perceived 



436

Criminal–legal  
sciences

Yearbook of ukrainian law 

as subjective: it is about a probability, 
which is measurable. Often this stan-
dard is described through numerical 
expression “if a claimant fulfilled a bur-
den of proof and could convince a judge 
in his/her rightness, then he won with 
a probability of at least 51 against 49”. 
However, numerical expression of this 
phrase is notional and has a descriptive 
purpose.

When making decision a judge (or 
jury) does not conduct mathematical 
calculation of probability [10]. Strict 
criteria of standards have not devel-
oped, as V. K. Puchinskiy underlined. 
Apparently, the situation has not 
changed and for now. In west literature 
reviewers note that it is impossible to 
formulate the exact meaning of civil 
and criminal proof standard. 

In addition, in practice of English 
courts, the balance of probabilities is 
understood not so unequivocally and 
simply. A number of guiding principles 
in application of this standard is laid 
down in two decisions of the House of 
Lords: Re H (minors) (Sexual Abuse: 
Standard of Proof) and SoS for the 
Home Department v. Rehman. In par-
ticular, one of them is about flexibility 
of application of the balance of proba-
bility. 

The flexibility of the standard is 
based on the fact that some events are 
more likely than others.

Thus, it is considered that a person 
committed negligence rather than mis-
led, caused damage by chance rather 
than deliberately caused harm. To de-
scribe probability the words of Lord 
Hoffman, said in the decision on the 

second case, became common: “To sat-
isfy one that the creature seen walking 
in Regents Park in London was more 
likely than not to have been a lioness 
than to be satisfied to the same standard 
that it was a German Shepherd dog”. 

Unlike American courts in English 
literature it is pointed out that there are 
no intermediate standards. Instead of 
this the practice suggests various fill-
ings of the standard of the balance of 
probability. The more serious state-
ments or its consequences, the more 
powerful evidences should be provided 
to court in order to prove this statement 
on the basis of the balance of probabil-
ity. The flexibility is not in the probabil-
ity, but in the power or quality of pro-
vided proof. Probability or improbabil-
ity of an event themselves become a 
question, which should be taken into 
account when weighing the probability 
and deciding whether this event really 
has been.

The origins of the problem of flex-
ibility of the proof standard are proba-
bly laid in the case of Bater v. Bater 
(1951).

The case was about the divorce, but 
lord Denning expressed general judg-
ments concerning proof and other civil 
cases. In particular, he noted that in the 
standard of the balance of probability 
the probability could have different de-
grees, which depended on a subject of 
dispute [11]. For example, when hear-
ing the case about fraud, lord Denning 
considered to be natural to require 
higher degree of certainty than in the 
case about negligence. Nevertheless, 
such strict standard should be weaker 
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than a legal criminal. However, further 
judges refused the existence of the inter-
mediate (third) standard, having decided 
that it is more correct to speak about 
power and persuasiveness of proof. 

Perhaps, this approach carries some 
uncertainties and intellectually such con-
structions are difficult to perceive. In 
addition it seems obvious that power and 
weight of proof directly affect a degree 
of certainty. Maybe continental approach 
to the evaluation of proof bothers to de-
scry details? It is doubtful. Thus, the au-
thors of the famous textbook “Murphy 
on Evidence” describing the standard of 
proof say that this is measurement of 
quality and persuasiveness of proof. Ad-
mitting that the probability remains the 
same, only requirements to proof change, 
English lawyers probably allow a certain 
degree of slyness. Under this approach 
difference between proof standard may 
be illusory.

In this, flexible is not only the stan-
dard of the balance of probability, but 
also the solution of question about what 
proof standard to apply. That is why in 
formally civil cases whether even the 
balance of probability cannot be applied 
or higher proof standard may be estab-
lished. In practice, the latter, for clarity, 
is usually called the criminal standard.

For a long time divorce processes 
have been resolved on the basis of crim-
inal standard. However, modern practice 
has chosen the way of applying the stan-
dard of the balance of probability. The 
analogical standard is applied in the 
situation when a person has been charged 
with criminal offence. For example, act 
of fraud, in particular fraudulent repre-

sentation when conducting a bargain 
(Hornal v. Neuberger Products Ltd.). 
Afterwards other judges referred to this 
decision justifying the flexibility of the 
civil proof standard. Also, there is num-
ber of specific situations-exceptions to 
the general rule about the proof standard 
in the civil process.

Among modern domestic scientific 
conceptions, which represents theory of 
criminal procedure proof, approach sug-
gested by the scientists V. P. Gmyrko is 
worth of special attention. The scientific 
character of his approach is in overcom-
ing the “gap” between “activity position-
ing of evidence and inactivity practice 
of his theoretical mastering (comprehen-
sion)”. The practical value is consistent 
comprehension and application of pro-
cedural rules (standards) of proof in 
criminal procedure. 

Domestic theory of proof should con-
sider reasonable balance of development 
of the criminal process in two classical 
models: a) Due Process Model, which 
proclaims the main priority the protec-
tion of individual rights and freedoms, 
the provision of which is ensured by pro-
viding the maximum guarantees of their 
implementation to persons who have 
fallen into the criminal-procedural 
sphere; b) Crime Control Model, the ba-
sis of which is the protection of society 
and its member (potential or real vic-
tims) from offences; this basis allows a 
significant restriction of individual rights 
and freedoms for achieving maximal ef-
fectiveness (G. Parker). 

In connection with this national crim-
inal procedure, system should always 
pay attention to the improvement of the 
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system of evidence law in order to be 
consistent and able to respond to chang-
es in social conditions and needs. The 
measure of such improvement is inter-
national standards (rules) and proof 
doctrines in criminal procedure. Among 
international proof standards there are 
proof rules, which are content elements 
of the presumption of innocence (“the 
right against self-incrimination”, “right 
of an accused to remain silent”, “proof 
beyond a reasonable doubt”, interpreta-
tion of reasonable doubt in dubio pro 
reo”).

The component of proof methodol-
ogy is the provision concerning “proof 
of guilty beyond a reasonable doubt”. 
If this standard is not complied with, 
the fact cannot be regarded as estab-
lished and be the basis of the indictment 
[12]. In the Ukrainian legal system this 
proof standard is new unlike English 
and American systems wherein it has 
existed for a long time. The burden of 
proof of all the circumstances of the 
case and the conviction of the jury in 
the defendant’s guilt beyond a reason-
able doubt lies entirely on the prosecu-
tion side. Such proof according to the 
legal position of European Court states 
the absence of irrefutable, weighty, 
clear, consistent with each other pre-
sumptions and signs of guilt (the deci-
sion in cases “Коbеz v. Ukraine”, 
“Avsar v. Turkey”). The modern vision 
of “a reasonable doubt” may be boiled 
down to two components: 1)proof be-
yond a reasonable doubt does not mean 
proof beyond all possible doubts; 
2) proof beyond a reasonable doubt is 
defined as such a convincing proof be-

cause of which a person can act without 
hesitation. Its essential features are, 
firstly, certainty, steadfastness, absence 
of any hesitations; secondly, it is not 
equal to the definition “absolute cer-
tainty” [13].

The provision concerning proof of 
guilty beyond a reasonable doubt is a 
general ground not only for a judge, but 
also for parties of criminal procedure, 
that is why it changes not only ap-
proaches to the evidence evaluation, but 
also affect a model of competition in 
criminal procedure. The purpose of de-
fence can be defined as both in the sense 
of “to prove the reverse” and in the 
sense of “refuting the allegations as 
doubtful” (the decision in the case “Al-
lan v. the United Kingdom”); public 
recognition of a person’s innocence 
until a person will be convicted by a 
competent court; obligation of officials 
to refrain from revealing statements and 
assessments; impossibility for a state to 
use non-criminal procedures to obtain 
recognition of guilt in committing a 
crime and/or imposition of sanctions 
equal to a criminal penalty; the inad-
missibility of the accusatory matter in 
the work of judges [12].

In practice of European court, hu-
man rights have been used to formulate 
“reasonable suspicion” as proof stan-
dard, as the standard for evaluation the 
validity of a prosecution when choosing 
a preventive measure, under which 
there is facts that indicate commitment 
of criminal offence by a person and also 
risks, which give reasonable grounds to 
believe that a suspect will impede crim-
inal proceedings or commit criminal 
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offences. Besides, inadmissible methods 
of gathering evidence, which violate 
rights and freedoms of a person: 1) ques-
tioning the suspect as a witness (“Lut-
senko v. Ukraine”); 2) right of a person 
not to testify against relatives and spous-
es (“Asch v. Austria” “Unterpertinger v. 
Austria”); 3) absolute inadmissibility of 
evidence obtained through torture or ill-
treatment at their threat (“Gafgen v. Ger-
many”, “Harutynyan v. Armenia”, “Gog-
men v. Turkey”); 4) inadmissibility of 
evidence obtained under pressure from 
the accused or evidence obtained with a 
material violation of the right of a person 
to privacy, housing, correspondence, 
telephone conversations (“Magee v. the 
United Kingdom”, “Jalloh v. Germany”).

Updated doctrinal approaches to the 
rules of admissibility of evidence. The 
doctrine of asymmetry of the rules of 
admissibility of evidence establishes: 
1) prosecutorial or other evidence, which 
worsen a position of a suspect, accused, 
obtained in violation of the criminal pro-
cedural law, in any way should be inad-
missible; 2) illegally obtained exculpa-
tory evidence, which commute sentence 
should be taken into consideration by the 
court at the petition of the party con-
cerned. In Ukraine this theory has not 
gained its legislative consolidation and 
practical application.

The CPC of Ukraine recognises in-
admissible evidences obtained due to 
information received as a result of a sig-
nificant violation of human rights and 
freedoms (P.1 of Art. 87) [14]. That is 
why the doctrine of “fruit of the poison-
ous tree” has been mainstreamed; it 
claims that evidence obtained due to the 

violation of the constitutional rights of 
persons loses its legal force (originated 
in US case law in the early 20th century). 
In American criminal procedure evi-
dence can be brought before a court dur-
ing trial if it has evidentiary weight to 
prove a certain fact (act. 402 of the USA 
Federal Rules of Evidence). Inappropri-
ate evidence is inadmissible. They also 
may be inadmissible in the cases: 1) if 
their admission leads to an unjust preju-
dice or misleading jury; 2) unjustified 
delay, excessive use of court time or un-
necessary representation of a large 
amount of evidence collected together; 
3) if these are hearsay; 4) when they are 
obtained in violation of procedure or ob-
tained in violation of benefits or witness’ 
immunity; 5) their recognition in court 
as unexpected for one party if they are 
filed by the other party after the comple-
tion of the pre-trial hearing. The Su-
preme Court of the USA does not rule 
out the examination of evidence if they 
were obtained illegally, but would still 
have been prosecuted, with greater effort 
(“Nix vs. Williams”) or evidence ob-
tained through unintentional police mis-
takes (“The United States v. Leon” ). 

The doctrine of “fruit of the poison-
ous tree” is not characteristic for conti-
nental type of criminal process [15; 16]. 
In particular, the CPC of the Federal 
Republic of Germany does not imply 
normative determination of admissibil-
ity (inadmissibility) of evidence, but the 
issue of their proper evaluation is settled, 
therefore, the evidence obtained as a re-
sult of illegally obtained information is 
evaluated as admissible. The exceptions 
are the prohibition to use testimonies 
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obtained through physical influence, 
drugs, torture, hypnosis, etc.; violation 
of which automatically entails their in-
admissibility (art.  136sa of the 
CPC) [14].

French system of proof is based on 
free proof evaluation by inner convic-
tion of an investigative judge, prosecu-
tor, judge, court. Any evidence is ad-
missible regardless of whether it is in-
dicated in law or not, but in the process 
of proof or conducting investigative 
actions, it is forbidden to violate the 
procedural law and to preserve decency, 
that is, to use means that are in accor-
dance with the fundamental principles 
of the rule of law (art. 427 of the CPC).

The doctrine of “fruit of the poison-
ous tree” is being used in practice of 
European Court with its corresponding 
development. In solving the problem of 
evidence derived from an illegal, the 
Court estimates, how much an illegality 
of the initial investigative action poisons 
following evidence. If sentence was 
completely based on materials investi-
gated in a court session, and none of the 
protocols of pre-trial investigation was 
taken into account, the right to a fair 
trial was not violated (“Allan vs. The 
United Kingdom”, “Gafgen v. Germa-
ny”). However, the Court find inadmis-
sible evidence obtained as a result of 
illegally obtained information with sig-
nificant violations of the right of a person 
to legal assistance based on the tradi-
tional approach of “fairness of the pro-
cess as a whole” (Todorova v. Ukraine).

Domestic court practice demon-
strates that quite often the component 
of grounding of acquittal sentences, 

which constitute the content of the doc-
trine of “fruit of the poisonous tree “. 
In particular, court finds inadmissible 
evidence an expert’s conclusion that the 
subjects submitted to the investigation 
received as a result of an illegal search, 
since the decision of the investigating 
judge did not contain circumstances 
with reference to evidence and other 
materials, with which prosecutor sub-
stantiated the petition for the search, 
and in the resolution part of the decree 
did not indicate the objects to be 
searched (the case № 136/940/14‑k. 
dated December 27, 2014). In the other 
case the court upheld the verdict of ac-
quittal because it considered the ex-
pert’s opinion to be inadmissible since 
the evidence filed for an expert study 
was removed during an illegal review 
of the place of the event without the 
participation of the witnesses, although 
incorrect information regarding their 
participation had been recorded (the 
case № 490/12158/13‑k dated May 5, 
2014). 

Conclusions
Mentioned examples of court deci-

sions demonstrate that order of p. 1 of 
art. 87 of the CPC of Ukraine regarding 
the inadmissibility of factual data 
through information obtained as a result 
of a significant violation of human 
rights and freedoms, is used, as a rule, 
without exceptions. However, as it was 
showed above, this doctrine is not ab-
solute even in the country of its origin 
and the practice of the European Court. 
That is why, in every specific example 
of court’s evaluation of the admissibil-
ity of any evidence the significance of 
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the alleged violations of the criminal 
procedural law and the importance of 
each evidence for establishing the cir-
cumstances of the criminal proceedings 
should be taken in account.

Rights of defence and prosecution in 
out ore-trial proceeding are not equal. 
Prosecution, which carries all difficulties 
due to the duty of proof, should also have 
such powers that allow effectively fulfill 
the duty. Defence as represented by an 
accused and defence counsel has fewer 
powers, but it is also relieved from the 
duty of proof. In such way, inequality of 
parties’ rights in pre-trial proceeding 
compensates with unequal division of 
duties. It could be said that an accused 
is protected not by his/her rights, but by 
duties assigned on subjects of criminal 
prosecution.

Real competition of parties in full 
extend is possible only in judicial pro-
ceeding where there is an arbitrator in-
dependent of the parties who, by direct 
instruction, is not a body of criminal 
prosecution. Independent court makes 
decision exclusively by inner conviction, 
by law and conscience. Because the ba-
sis for inner conviction is totality of 
evidence of case, independence of court 
from preliminary conclusions of bodies 

of criminal prosecution and, consequent-
ly, from their preliminary evaluation of 
evidence, is provided by examination of 
all evidence in court prosecution in the 
presence and with the participation of 
both parties. Independence of court is 
provided also by equality of parties’ 
rights in court prosecution, which is 
aimed at neutralisation of benefits of 
prosecution conditioned by its rights at 
the stage of preliminary investigation.

At the same time, only independent 
judicial power is able to ensure true com-
petitiveness of parties, i.e. to treat equal-
ly unbiased the arguments presented by 
the parties in support of their positions, 
to create really equal conditions for them 
including mechanism of compensation 
of their factual and processual inequal-
ity in pre-trial prosecution. Indepen-
dence of court, as we may see, is a guar-
antee of competitiveness of all criminal 
proceeding.

In such way, competitiveness is a 
form of administration of justice in coun-
try where independent judicial power 
functions. One follows from the other 
and is provided by them. Recognising 
the independence of judiciary in prac-
tice, we are obliged to recognise and re-
ally ensure its competitive principles.
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